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ERRATA. 


In  ''Exigency  Case,"  at  p.  93,  fourth  line  from  the  top,  the  syllabas  should  read, 
^' July  2,  1881,"  inst^  of  ''July  2,  1882." 

In  "Utah  District  Attorney's  Case,"  at  p.  119,  the  syllabus,  division  "3,'*  subdivis- 
ion "(l),"shonld  read,  "He  is  entitled  to  an  annual  salary  of  |250,^  instead  of  "He  is 
not  entitled  to  an  annual  salary  of  $250." 

"Walsh's  Case,"  at  p.  124,  twenty-third  line  from  the  top,  should  read,  "one  year 
after  the  date  of  the  drafts  to  WaliSh,"  instead  of  "the  day  prior  to  the  date  of  the 
drafts  to  Walsh." 

^' Yorktown  Centennial  .Case,"  at  p.  148,  twenty-fourth  line  from  the  top,  should 
read  ** quantum  valebat^  instead  of  ^^quantum  valebant," 
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-'JOINT  RSSOIiUTION  reqairins  the  Pablio  Printer  topablish  certain  decisions  of  the  First  Comp-  • 
troUer  of  the  Treasary  Department  [22  Stat.,  391]. 

^*  Resolved  by  the  Senate  and  House  of  Represtntativee  of  the  United  States  of  America  in 
Congress  assembledj  That  the  Public  Printer  be,  and  is,  required  to  print  not  more  than 
one  Yolame  each  year  of  the  decisions  and  opii^ons  of  the  First  Comptroller  of  the 
Treasury  Department,  with  such  explanatory  matter  as  he  may  furnish,  and  to  fur- 
nish for  the  use  of  each  Senator,  Representative,  and  Delegate  in  Congress  ten  copies 
thereof,  to  the  Comptroller  two  thousand  copies,  and  for  distribution  in  the  manner 
provided  in  section  seven  of  the  act  of  June  twentieth,  eighteen  hundred  and  seventy- 
four  (eighteenth  Statutes  at  Large,  page  one  hundred  and  thirteen),  providing  for  the 
publication  of  the  statutes,  one- half  the  number  therein  mentioned. 

"Approved,  August  3,  1882." 

CuAF.  333.  AN  ACT  providing  for  pablication  of  the  Revised  Statutes  and  the  laws  of  the  United 

States.    [18  Stats.,  113, 114.] 

Be  it  tnacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America 

in  Congress  assembled. 

»  •♦•##♦ 

Sec.  7.  That  after  the  close  of  each  Congress  the  Secretary  of  State  shall  have  edited, 
printed  and  bound  a  sufficient  number  of  the  volumes  containing  the  Statutes  at  Large 
enacted  by  that  Congress  to  enable  him  to  distribute  copies,  or  as  many  thereof  as  may 
be  needed,  as  follows:  To  the  President  of  the  United  States,  four  copies,  one  of  which 
shall  be  for  the  library  of  the  Executive  Mansion,  and  one  copy  shall  be  for  the  use 
of  the  Commissioner  of  Public  Buildings;  to  the  Vice-President  of  the  United  States, 
one  copy ;  to  each  Senator,  Representative,  and  Delegate  in  Congress,  one  copy ;  to 
the  librarian  of  the  Senate,  for  the  use  of  Senators,  one  hundred  and  fourteen  copies ; 
to  the  librarian  of  the  House,  for  the  use  of  Representatives  and  Delegates,  four  hun- 
dred and  ten  copies;  to  the  Library  of  Congress,  fourteen  copies,  including  four  copies 
for  the  law  library;  to  the  Department  of  State,  including  those  for  the  use  of  lega- 
tions and  consulates,  three  hundred  and  eighty  copies;  to  the  Treasury  Department, 
iaclnding  tkoee  for  the  nse  of  officers  of  customs,  two  hundred  and  sixty  copies ;  to 
the  War  Department,  including  a  copy  for  the  Military  Academy  at  West  Point,  fifty 
copies ;  to  the  Navy  Department,  including  a  copy  for  the  library  at  the  Naval  Academy 
at  Annapolis,  a  copy  for  the  library  of  each  navy-yard  in  the  United  States,  a  copy  for 
the  library  of  the  Brooklyn  Naval  Lyceum,  and  a  copy  for  the  library  of  the  Naval 
Institute  at  Charlestown,  Massachusetts,  sixty-five  copies;  to  the  Department  of  the 
Interior,  including  those  for  the  use  of  the  surveyors-general  and  registers  and  re- 
ceivers of  public  land  offices,  two  hundred  and  fifty  copies;  to  the  Post-Office  Depart- 
ment, fifty  copies;  to  the  Department  of  Justice,  including  those  for  the  use  of  the 
chief  and  associate  justices,  the  judges  and  the  officers  of  the  United  States  and  Terri- 
torial courts,  four  hundred  and  twenty-five  copies ;  to  the  Department  of  Agriculture, 
five  copies;  to  the  Smithsonian  Institution,  two  copies;  to  the  Government  Printing 
Office,  one  copy ;  and  the  Secretary  of  State  shall  supply  deficiencies  and  offices  newly 

created. 

*  #      ■  ■»  •  .  «  • 

Approved,  June  20,  1874. 
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Prior  to  the  year  1880  but  few  of  the  decisions  of  the  First  Comptroller 
iQ  the  Department  of  the  Treasury  were  printed.  The  prdctice  of  the 
Treasury  Department  in  matters  connected  with  the  ofllce  of  the  First 
ComptroUeT  rested  mainly  on,  and  was  in  large  measure  controUed  by, 
the  knowledge  of  officers  connected  with  the  Department.  Much  of 
this  knowledge  was  derived  from  usages,  the  evidence  of  which  could 
only  be  foand  in  the  manuscript  files,  records,  and  correspondence  of 
the  Department,  and  to  these  there  were,  and  are,  no  ready  facilities 
for  reference.  Many  quAtuym  of  law  arising  in  this  office  had  been  made 
the  subjects  of  decisions  based  upon  usages  derived  from  the  same 
sources,  which  were  necessarily  inconvenient  of  access,  and  practically 
beyond  the  reach  of  claimants  and  others  outside  of  the  Department, 
lu  view  of  this,  it  was  almost  impossible  to  avoid  incongruous  action 
in  matters  of  practice^  and  contradictory  decisions  on  similar  queations 
of  law;  and  those  seeking  and  entitled  to  information  found  it  difficult 
to  obtain  it.  To  obviate  these  difficulties  in  some  measure,  it  was  deemed 
advisable,  in  the  year  1880,  "to  commence  the  publication  of  such  of 
the  decisions  of.  the  First  Comptroller"  as  were  "supposed  to  be  of  a 
general  character,  and  sufficiently  important  to  justify  this  course." 

A  limited  number  of  copies  of  the  first  voltime  of  these  Decisions  for 
the  year  1880  was  published  by  the  Public  Printer  on  requisitions  made 
by  the  Treasury  Department.  This  volume  was  transmitted  by  the 
Secretary  of  the  Treasury  to  the  Speaker  of  the  House  of  Representa- 
tives, and,  under  the  authority  of  an  order  of  that  body,  a  second,  and 
revised,  edition  of  it  was  printed.  A  similar  course,  with  a  similar  re- 
sult, was  pursued  as  to  the  second  volume  of  the  Decisions  for  the  year 
1881.  The  Joint  Resolution  of  Congress,  approved  August  3, 1882  (22 
Stat,  391),  requires  the  Public  Printer  "to  print  not  more  than  one 
volume  each  year  of  the  decisions*  and  opinions  of  the  First  OomptroUer 
of  the  Treasury  Department,  with  such  explanatory  matter  as  he  may 
famish.''    The  following  volume  is  printed  under  this  authority. 

The  distinguished  and  able  lawyers  who  have  occupied  the  high 
office  of  Attorney-General,  have,  in  the  volumes  of  Opinions,  furnished 
much  valuable  information  on  subjects  connected  with  the  Departments. 
The  learfied  and  enlightened  labors  of  the  Court  of  Claims,  in  the  vol- 
umes of  decisions  of  that  Court,  have  also  furnished  a  fund  of  useful  in- 
struction. The  same  may  be  said  to  a  limited  extent  of  the  decisions 
of  other  able  courts.  But  the  courts  can  rarely  reach  matters  of  prcko- 
ike  in  the  Departments,  and  but  to  a  limited  extent  can  they  determine 
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questions  of  law  arising  therein.  This  will  appear  from  the  statutes 
giving  the  conrts  jarisdiction,  from  those  giving  jorisdiction  to  execu- 
tive officers,  and  from  the  questions  decided  in  the  Departments.  It  is 
well  understood,  also,  that  courts  cannot  generally  interfere  with  ques- 
tions the  decision  of  which  is  given  by  law  exclusively  to  executive  offi- 
cers. Thus  it  has  been  said,  "  that  whatever  power  or  duty  is  expressly 
given  to  or  imposed  upon  the  executive  department,  is  altogethet^  free 
from  the  interference  of  the  other  branches  of  the  Government."  (At- 
torney-General V.  Brown,  1  Wis.,  522 ;  Draft  Case,  1  Lawrence,  Compt. 
Dec.,  2d  ed.,  15).  It  would  be  impracticable  for  the  Attorney-General 
to  examine,  give  opinions  upon,  or  decide,  all,^  or  any  considerable  por- 
tion, of  the  questions  arising  in  the  Treasury  Department,  and  no  law 
has  required  or  permitted  this.  (Rev.  Stat.,  356;  9  Op.  Att.  Gen.,  36.) 
The  Revised  Statutes,  sec.  356,  provide,  that  '<  the  head  of  any  Ex- 
ecutive Department  may  require  the  opinion  of  the  Attorney-General 
on  any  questions  of  law  arising  in  the  administ  Ation  of  his  Department.'' 
This  is  to  be  construed  with  reference  to  other  sections,  giving  juiis- 
diction  to  accounting  officers,  and  declaring  the  effect  of  the  decisions 
of  the  Comptrollers.  (Rev.  Stat,  191,  269,  277.)  From  all  these  it  is 
clear,  that  the  Attorney -General,  as  a  general  rule,  is  not  charged  with 
any  duty  in  connection  with  those  questions  on  which  accounting  offi. 
cers  are  required  to  make  decisions.  The  head  of  a  Department,  even 
when  advised  by  the  Attorney-General,  must  act  on  his  own  judgment. 
Thus,  Attorney-General  Black,  in  an  opinion  given  to  the  head  of  a 
Department,  June  4, 1857  (9  Op.  Att.  Gen.,  36),  said:   . 

The  duty  of  the  Attorney-General  is  to  advise,  not  to  decide.  A  thing  is  not  to  be 
considered  as  done  by  the  heaaof  a  Department  merely  because  the  Attorney-General 
has  advised  him  to  do  it.  You  may  disregard  his  opinion  if  you  are  sure  it  is  wrong. 
He  aids  yon  in  forming  a  Judgment  on  questions  of  law ;  but  still  the  judgment  is 
yours,  not  his.  You  are  not  bound  to  see  with  his  eyes,  bnt  only  to  use  the  light 
which  he  furnishes,  in  order  to  see  the  better  with  your  own. 

The  recognized  usage,  and  the  settled  law,  is,  that  every  accounting 
officer  must  acton  his  own  judgment.  (Bender's  case,  1  Lawrence, 
Compt.  Dec,  2d  ed.,  352,  note}  1  Lawrence,  Compt.  Dec.,  2d  ed.,  App., 
ch.  xii,  533.) 

Thus,  the  Attorney-General,  in  an 'opinion  October  23, 1863  (U  Op. 
Att.  Gen.,  5),  said: 

By  long  and  unbroken  construction  and  practice,  it  has  been  settled  that  the  Attor- 
ney-General acts,  in  performing  this  legal  duty,  simply  as  the  law  adviser  of  the  Presi- 
dent and  heads  of  Departments.  He  is  bound,  upon  points  of  law  and  facts  stated  by 
them,  to  give  legal  opinions  in  aid  of  their  judgment,  in  matters  for  their  decision, 
*  *  *  *  He  is  not  the  official  legal  adviser  of  any  subordinate  officer  of  any  De- 
partment, except  the  Solicitor  of  the  Treasury.  It  is  true  that  he  often  gives  to 
heads  of  Departments  advice  and  opinions  upon  questions  arising  in  the  bureaux  of 
their  respective  Departments,  but  such  advice  aod  opinions  are  intended  to  aid  only 
the  Judgment  of  the  Secretary  himself  in  deciding  such  questions.  To  enlarge  the  rule 
beyond  this  extent,  would  not  only  be  unwarranted  hy  late,  but  would  convert  the 
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Attorney-General's  office  into  a  sort  of  general  appellate  court,  where  diseatistied 
claimants  might  seek  relief  from  adverse  decisions,  and  subordinate  executive  officers 
find  a  way  of  escape  from  official  labor  and  responsibility. 

And  the  Attorney-General,  when  asked  for  an  opinion  to  aid  an  andi- 

tor,  said: 

[It]  would  be  dearly  wrong  now  to  give  an  opinion  in  a  case  which  not  only  is  not  be- 
fore the  Secretary  of  the  Trea^ry,  but  which  evidently  cannot  reach  him.  My  opin- 
ion would  simply  be  advice  to  the  Auditor  and  not  to  the  Secretary,  and  this  I  have 
nopowrr  bjf  law  to  give,     (11  Op.  Att.  Gen.,  6.) 

The  accounting  officers  have,  in  many  matters,  a  jurisdiction  which 
they  alone  can  exercise,  and  which  no  decision  or  opinion  has  ever 
claimed  an  authority  to  control.-  The  jurisdiction  of  these  officers  ex- 
tends to  '^all  claims  and  demands  whatever  [1]  by  the  United  States  or 
[2]  against  them  [it],"  the  settlement  of  which  is  authorized  by  law< 
(Bev.  Stat.,  236.)  As  to  each  class  such  officers  may  (1)  allow  and  cer 
tify  as  due,  or  (2)  reject.  As  to  claims  against  the  United  States  certi 
fied  for  payment  for  the  amount  demadded  by  the  claimants,  which  com 
prehend  very  nearly  all  on  which  payments  from  the  Treasury  are  made, 
the  decision  of  the  proper  Comptroller  is  not  '<  subject  to  be  changed 
or  modified"  by  any  executive  or  judicial  authority,  but  gives  a  right 
to  payment,  if  the  proper  appropriation  exists,  subject  only  to  the  con- 
trol of  Congress  up  to  the  time  of  payment.  (Bev.  Stat.,  191.)  It  seems 
but  reasonable  and  just,  that,  in  the  exercise  of  this  wide  jurisdiction, 
involving  questions  of  practice  and  the  decision  of  questions  of  lato  and' 
faety  in  which  individual  rights  are  determined,  and  general  principles 
settled,  affecting  vast  public  and  private  interests  to  an  extent  not 
readily  measured  by  comparison  with  the  jurisdiction  of  courts  in  money 
values,  reasons  for  the  more  general  and  important  decisions  of  the 
character  stated  should  be  given  in  printed  form.  There  must  be  some 
final  and  authoritative  source  for  the  decision  of  all  questions;  and  it  is 
not  assuming  too  much  to  say,  that  a  jurisdiction  exercised  by  the 
Comptroller  for  nearly  a  century  has  met  with  general  approval.  To  this 
result  the  valuable  and  learned  labors  of  the  Auditors  have  contributed 
the  full  measure  of  all  that  could  have  been  expected  or  desired. 

As  to  the  duties  and  powers  of  Auditors,  it  is  said  by  Kichardson, 
Judge,  in  Eidgway's  Case  (18  Ctl  01s.),  that— 

It  u  no  part  of  the  duty  of  Auditors  (except  the  Sixth  Auditor)  to  make  decisions 
binding  in  any  way  npon  anybody;  and  their  opinions  and  decisions  upon  contro- 
verted questions,  if  they  choose  to  give  them,  have  no  official  determining  force. 
They  are  only  to  examine  accounts,  certify  balances,  and  transmit  them  to  the  proper 
Comptroller  for  his  decision  thereon.    (Rev.  Stat.,  sees.  276-300.) 

The  necessity  for  formal  printed  decisions  by  the  First  Comptroller 
will  be  manifest  by  reference  to  the  subject-matters  and  extent  of  his 
jurisdiction.  These  have  been  referred  to  in  the  Introduction  to  the  first 
volume  of  the  Decisions,  and  it  is  impracticable  now  to  state  fully  what 
this  jurisdiction  is,  its  extent,  and  importance,  and  to  enumerate  even 
H.  Mis.  37 n 
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the  classes  of  questions  which  arise,  much  less  to  go  into  detail;  but 
among  these  questions  may  be  included: 

I, — Questions  involving  controverted  titles  to  Government  bonds, 
and  others  affecting  the  liability  of  the  United  States,  arising,  as  such 
questions  do,  under  the  laws  of  Congress,  of  the  several  States  and 
Territories,  and  of  foreign  nations.  (Putnam's  Case,  1  Lawrence,  Compt. 
Dec,  2d  ed.,  208;  Sallu's  Case,  Jd,  214;  Klink's  Case,  Id.^  242;  Trustee- 
Survivorship  Case,  2  Lawrence,  Cony)t.  Dec,  2d  ed.,  232;  Bond-As- 
signment Case,  W.,  248:  Kansas  Case,  Jd.,  301;  Hoodie's  Case,  Id.^  374; 
Lost-Greenback  Case,  3  Lawrence,  Compt.  Dec,  166;  De  Bildt's  Case, 
id.^  170;  Tayloe's  Case,  Id.,  190;  Harnett's  Case,*!^^.,  200;  Gibson's 
Case,  Id.,  286.) 

II. — Questions  relating  to  the  construction  of  acts  prescribing  sala- 
ries, fees,  and  compensations  of  officers,  agents,  and  employes  of  the 
Government.  (Herndon's  Case,  1  Lawrence,  Compt.  I>^g.,  2d  ed.,  45; 
Viser's  Case,  Id.,  75;  Hunter's  Case,  Id.,  151;  Ashton's  Case,  Id.,  162; 
Wade's  Case,  Id,,  302 ;  Clerk's  Case,  Id.,  305 ;  Reporter's  Case,  Id.,  307 ; 
Bender's  Case,  Id.,  317 ;  Eichardson's  Case,  Id.,  357 ;  Evans's  Case,  2 
Lawrence,  Compt.  Dec,  2d  ed.,  1 ;  Randolph's  Case,  Id.,  12 ;  Langford's 
Case,  Jd.,  271;  Subpoena  Case,  Id.,  286;  Wallace's  Case,  Id.,  376; 
Leake's  Case,  Id.,  431 ;  Printers'  Case,  Id.,  504;  Riley's  Case,  Id.,  531 ; 
Chesney's  Case,  Id.,  538 ;  Brown's  Case,  Id.,  540 ;  Reward  Case,  Id., 
545 ;  Utah  Case,  Id.,  559 ;  Leave-of- Absence  Case,  Id.,  566 ;  Ealbourn's 
Case,  Id.,  573 ;  Marshals'  Mileage  Case,  3  Lawrence,  Compt.  Dec,  88 ; 
Evans's  Case,  Id.,  Ill ;  Utah  District- Attorney's  Case,  Id.,  119 ;  Elec- 
tion Supervisors'  Case,  Id.,  153 ;  Dnrkee's  Case,  Id.,  163 ;  Sanborn's 
Case,  I<2.,205;  Appropriation-Extension  Case,  Id.,  213;  Commissioners' 
Per  Diem  Case,  Id.,  268;  Garnet's  Case,  Id.,  270;  Colbath's  Case,  Id., 
280;  Shelley's  Case,  Jd.,  321;  Contestant's  Widow's  Case,  Id.,  328; 
Crowley's  Case,  Id.,  355 ;  Smith's  Case,  362.) 

III. — ^Questions  as  to  the  authority  of  the  President,  heads  of  De- 
partments, and  others,  in  the  execution  of  laws,  to  appoint  agents. 
(Birch's  Case,  1  Lawrence,  Compt.  Dec,  2d  ed.,  154 ;  Inspector's  Case, 
Id.,  201 ;  Bender's  Case,  Id.,  317 ;  Bveleth's  Case,  2  Lawrence,  Compt. 
Dec,  2d  ed.,  20;  Swamp-Land  Case,  Id.,  136;  Huidekoper's  Case,  Id., 
354;  Senate-Disbursement  Case,  J<i.,  404 ;  Agency-Delegation  Case,  3 
Lawrence,  Compt.  Dec,  60 ;  Huidekoper's  Case  (second).  Id*,  155 ;  Ep- 
idemic Disease  Case,  J(c2.,  225;  Clerk's  Investigation  Case,  Jid^.,  241; 
Comptroller's  C^e,  Id.,  283 ;  Substitute  Case,  Id.,  345.) 

rv. — Questions  as  to  what  expenditures  are  authorized  by  the  appro- 
priation acts,  under  which  the  vast  disbursements  from  the  Treasury- 
are  made.  (Wood's  Case,  1  Lawrence,  Compt.  Dec,  2d  ed.,  1;  Tilla- 
mook Case,  Id.,  138 ;  Arsenal  Case,  Id.,  147 ;  Lunch  Case,  2  Lawrence, 
Compt.  Dec,  2d  ed.,  33;  Decoration  Case,  Id.,  69;  Survey  Case,  Id,y 
234;  Guiteau's  Case,  Id.,  484;  Exigency  Case,  3  Lawrence,  Compt. 
Dec,  92;  Seaman-Relief  Case,  Id.,  138;  Yorktown  Centennial  Case, 
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M,  141;  Territorial  Court  Case,  Id,^  148;  Appropriation-Extension 
Case,  Jd.,  213;  Board  of  Health  Case,  Id.^  221;  Informer's  Case,  Id.j 
260;  False-Description  Case,  /d,  265.) 

v.— Questions  as  to  whether  acts  make  appropriations,  or  only  give 
authority  to  officers  in  pursuance  of  appropriations  elsewhere  made. 
(Canal  Case,  I  Lawrence,  Compt.  Dec,  2d  ed.,  141;  Bundy's  Case,  Jd., 
184:  Bender's  Case,  J</.,  352,  note;  Indian -Land  Case,  2  Lawrence, 
Compt.  Dec,  2d  ed.,  369 ;  District  Land-Office  Case,  M,  415 ;  School- 
Fund  Case,  Jrf.,  581 ;  Proceeds  of  Sales  Case,  3  Lawrence,  Compt.  Dec, 
36;  St.  Elizabeth's  Hospital  Case,  Jrf.,  57;  Direct-Tax  Case,  Id.^  331 ; 
Osage-Land  Case,  Id,^  365.) 

VL — Questions  as  to  Ihe  various  kinds  of  appropriations,  whether 
annual,  permanent  annual  or  permanent  specific,  and  as  to  each, 
w^iether  limited  or  indefinite  in  amount;  and  others  of  a  different  char- 
acter. (Ashton's  Case,  1  Lawrence,  Compt.  Dec,  2d  ed,  162 ;  Conger's 
Case,  2  Lawrence,  Compt.  Dec,  2d  ed.,  35 ;  Osage-lndian  Case,  Id,^ 
245 ;  Edmund's  Case,  Zd.,  528 ;  Appropriation-Extension  Case,  3  Law- 
rence, Compt.  Dec,  213 ;  Otto's  Case,  Id.,  296.) 

VII. — Questions  as  to  the  ownership  of  drafts,  the  sufficiency  of  in- 
dorsements thereon,  and  the  right  of  courts  to  appropriate  them  to 
creditors  of  their  holders.  (Draft  Case,  1  Lawrence,  Compt.  Dec,  2d 
ed.,  11 ;  Khawn^s  Case,  Jd.,  109 ;  Moyer's  Case,  Id^  116;  Infant's  Case, 

2  Lawrence,  Compt.  Dec,  2d  ed.,  27 ;  DiCesnola's  Case,  Id.,  142 ;  Clift's 
Case,  Id.,  187 ;  Hoodie's  Case,  Id.,  374 ;  Contract- Assignment  Case,  Id.^ 
472;  Kennard's  Case,  3  Lawrence,  Compt.  Dec,  185;  Halstead's  Case, 
W.,231.) 

VIII. — Questions  as  to  the  liability  of  the  Government  to  refund 
taxes.  (Flack's  Case,  1  Lawrence,  Compt.  Dec,  2d  ed.,  186;  Savings- 
Bank  Case,  Id.^  194;  Leggett's  Case,  2  Lawrence,  Compt.  Dec,  2d  ed., 
^349;  Worrall's  Case,  M,  490;  Malakof  Bitters  Case,  3  Lawrence, 
Compt.  Dec,  129 ;  Jordan's  Case,  Jd,  274= ;  Atherton  &  Co.'s  Case,  Jd., 
315.) 

IX. — Questions  as  to  the  liability  of  the  Government  to  refund 
moneys  to  purchasers  of  public  lands  erroneously  sold.  (Rev.  Stat., 
2362,  2363;  act  June  16,  1880,  21  Stat.,  287;  AUspach's  Case,  2  Law- 
rence, Compt.  Dec,  2d  ed.,  260.) 

X.— Questions  as  to  the  liability  of  officers  to  the  Government,  and 
the  enforcement  of  prompt  payment  thereof.     (Rev.  Stat.,  269.) 

XI. — Questions  arising  on  appeals  from  the  Sixth  Auditor.  (Rev. 
Stat.,  270,  277 ;  Penn  Yan  Case,  2  Lawrence,  Compt.  Dec,  2d  ed.,  40; 
Martin's  Case,  Jd.,  327;  Star-Route  Case,Jd.,  446;  Dorsey's  Appeal, 

3  Lawrence,  Compt.  Dec,  1 ;  Walsh's  Case,  Jrf.,  122 ;  Lake's  Case,  Id.j 
309 ;  Reeside's  Appeal,  4  Lawrence,  Compt.  Dec) 

XII. — Questions  as  to  the  disbursement  of  moneys  by  the  Commis- 
sioners of  the  District  of  Columbia  under  various  laws.  (Audit  Case, 
1  Lawrence,  Compt.  Dec,  2d  ed.,  37 ;  Police  Case,  Jd.,  57 ;   Richey's 
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Case,  Id.,  85  5  Drawback  Case,  Id.,  158;  Safford  &  Co.'s  Case,  Id.,  262; 
Clerk's  Case,  Id.,  305 ;  Police-Station  Case,  2  Lawrence,  Compt.  Dec, 
2d  ed.,338;  Fish's  Case,  Id.,  536;  District  Contracts  Case,  3  Lawrence, 
Compt.  Dec,  198 ;  Informer's  Case,  Id.,  260;  Rheem's  Case,  Id.,  305.) 

XIIL — Questions  as  to  the  validity  of  Treasury  warrants  for  the 
payment  of  money,  and  as  to  the  authority  of  the  First  Comptroller  in 
relation  to  countersigning  them.  (Rev.  Stat.,  269;  Draft  Case,  1  Law- 
rence, Compt.  Dec,  2d  ed.,  17 ;  Bender's  Case,  Id.,  333 ;  Bender's  Case 
(second).  Id.,  395 ;  1  Lawrence,  Compt.  Dec,  2d  ed.,  App.,  Ch.  XII,  549; 
Cliffs  Case,  2  Lawrence,  Compt.  Dec,  2d  ed.,  196;  Artificial  Limbs 
Case,  Id.,  382;  Benton's  Case,  Id.^  455;  Contract- Assignment  Case,  Id., 
482 ;  Keyser's  Case,  4  Lawrence,  Compt.  Dec) 

XIV. — Questions  as  to  assignments  of  salaries,  compensations,  and 
claims  against  the  Government  by  officers,  emplt)y^s,  and  claimaivts 
thereof.  (Dana's  Case,  2  Lawrence,  Compt.  Dec,  2d  ^d.,  203 ;  Benton's 
Case,  Jrf.,  455;  Claims- Assignment,  3  Lawrence,  Compt.  Dec,  13.) 

XV. — Questions  relating  to  Treasury  Department  practice,  in  the 
various  forms  in  which  they  arise  in  relation  to  claims. 

These  are  given  only  by  way  of  example,  and  by  no  means  as  an 
enumeration  in  extenso.  The  detailed  statements  of  the  work  performed 
in  the  several  divisions  of  the  First  Comptroller's  office,  and  in  other 
Bni*eaux  of  the  Treasury  Department,  found  in  the  appendixes  to  the 
several  volumes  of  the  Decisions  of  the  First  Comptroller,  present  other 
subjects  of  jurisdiction. 

In  matters  reported  by  the  First  anrf  Fifth  Auditors,  and  demands 
settled  by  the  Commissioner  of  the  General  Land  Office,  the  First  Comp- 
troller may  review  the  e\idence,  and  increase,  or  reduce,  or  refuse 
to  allow,  amounts  stated  as  due  to  claimants  by  those  officers.  (Rev. 
Stat.,  269.)  On  appeals  from  the  Sixth  Auditor,  he  exercises  a  similar 
jurisdiction.    (Rev.  Stat.,  270,  277.) 

As  the  First  Comptroller  is  required  to  countersign  all  warrants 
drawn  by  the  Secretary  of  the  Treasury,  which  shall  be  warranted  by 
law,  for  the  payment  of  money  from  the  Treasury  for  every  department 
and  branch  of  the  Government,  he  has,  on  questions  of  law  apparent  on 
the  papers  on  which  such  warrants  are  issued,  a  supervisory  jurisdic- 
tion reaching  almost  every  question  of  law  that  can  arise  as  to  the  va- 
lidity of  claims  against  the  Government.  (Bender's  Case,  1  Lawrence, 
Compt.  Dec,  2d  ed.,  317;  Id.,  391.) 

The  construction  of  appropriation  acts  is  one  of  the  important  parts 
of  this  jurisdiction.  (Canal  Case,  1  Lawrence,  Compt.  Dec,  2d  ed.,  141; 
Arsenal  Case,  Id.  147;  Bundy's  Case,  Id.,  184;  Conger's  Case,  2  Law- 
rence, Compt.  Dec,  35.)  And  questions  as  to  the  authority  for  making 
advances  of  money  to  disbursing  officers  is  almost  of  equal  imi>ortance. 
(Birch's  Case,  1  Lawrence,  Compt.  Dec,  2d  ed.,  154;  Bender's  Case,  Id.y 
352;  note;  Huidekoper's  Case,  2  Lawrence,  Compt.  Dec,  354.) 

The  wide  jurisdiction  exercised  by  the  First  Comptroller  in  counter- 
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signing  warrants,  involving  the  decision  of  many  important  and  difficult 
questions  of  law  (Rev.  Stat.,  269;  1  Lawrence,  Oompt.  Dec,  2d  ed., 
App.,  Oh.  XII,  649;  Id.,  Ch.  I,  411,  431),  is  alluded  to  by  Alexander 
Hamilton,  who,  in  discussing  the  authority  and  responsibility  of  officers 
in  issuing  warrants,  says: 

Ab  between  the  officers  of  the  Treasury,  I  take  the  responsibility  to  stand  thus :  The 
Secretary  and  Comptroller,  in  granting  warrants  upon  the  Treasury,  are  hoik  answer- 
able for  their  legality .  In  this  respect  the  Comptroller  is  a  check  upon  the  Secretary,  With 
regard  to  the  expediency  of  an  advance,  in  my  opinion,  the  right  of  judging  is  exclu- 
siTely  with  the  head  of  the  Department.  The  Comptroller  has  no  voice  in  this  mat- 
ter. So  far,  therefore,  as  concerns  legality  in  the  issues  of  money  while  I  was  in  the 
Department,  the  Comptroller  mtiet  avewer  with  me;  so  far  as  a  question  of  expediency 
or  the  due  exercise  of  discretion  may  be  involved,  I  am  solely  answerable ;  and  uni- 
formly was  the  matter  understood  between  successive  ConlptroUers  and  myself.  Also, . 
it  is  essential  to  the  due  administration  of  the  Department  that  it  should  be  so  under- 
stood.   (Works  of  Hamilton,  vol.  viiy  548.) 

And  he  refers  to  the  ^^  jComptroller  whose  office  imparts  the  second  trust 
in  the  Department^ 

The  First  Comptroller  is  the  only  officer  who  countersigns  warrants. 
(Rev.  Stat.,  269.)  No  money  can  be  paid  into,  or  out  of,  the  Treasury 
without  the  authority  of  his  countersignature.  And  there  are  various 
other  questions  over  which  accounting  officers  must  exercise  a  jurisdic- 
tion. (Bender's  Case,  1  Lawrence,  Compt.  Dec,  2d  ed.,  352,  note,) 

The  jurisdiction  of  the  First  Comptroller  on  appeals  from  settlements 
made  by  the  Auditor  of  the  Treasury  for  the  Post  Office  Depai*ment 
(Sixth  Auditor)  may  require  decisions  affecting  the  whole  postal  service 
and  the  compensations  of  postmasters,  and  contractors  for  carrying  the 
mails.  (Rev,  Stat.,  270,  277;  Martin's  Case,  2  Lawrence,  Compt.  Dec. 
2ded.,  327;  Star-Boute  Case,  Jd.,  446;  Dorsey's  Appeal,  3  Lawrence, 
Compt.  Dec,  1 ;  Walsh's  Case,  Id.^  122 ;  Lake's  Case,  Id.^  309 ;  Andrew's 
Appeal,  4  Lawrence,  Compt.  Dec. ;  Keeside's  Appeal,  Id. ;  Railway  Com- 
pensation Case,  Id.) 

In  view  of  this  right  of  appeal,  a  usage  has  properly  grown  up  by 
which  this  Auditor  frequently  asks  the  opinion  of  the  Comptroller  in 
advance,  when  all  parties  in  interest  may  be  heard.  Thus,  under  the 
Act  of  March  3, 1883  (22  St^it.,  453),  making  appropriations  for  the 
postal  service  for  the  fiscal  year  ending  June  30, 1884,  and  the  act  of 
same  date  (22  Stat.,  602,  sec.  2),  ^<  to  adjust  the  salaries  of  postmasters," 
the  Auditor  asked  the  opinion  of  the  First  Comptroller  as  to  when  the 
provisions  in  section  2  of  the  latter  act,  as  to  ^<  compensation  of  post- 
masters of  the  fourth  class,"  took  effect.  It  was  held  that  they  took 
effect  at  the  date  of  the  act ;  and  thus  a  change  was  prospectively  made 
for  the  compensation  of  about  forty-five  thousand  postmasters. 

As  to  a  majority  of  the  various  questions  entrusted  to  the  judgment 
and  determination  of  accounting  officers,  courts,  as  a  general  rule,  can 
exercise  no  control.  This  subject  will  hereinafter  be  alluded  to  in  con- 
sidering "the  relation  of  the  accounting  officer  to  judicial  authority." 

Information  in  some  permanent  form  on  all  these  subjects  is  a  public 
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necessity.  And  other  reasons  seem  to  justify  the  publication  of  the 
Decisions  of  the  First  Comptroller.  Among  them  may  be  mentioned 
these:  (1)  There  is  no  general  system  of  Jucf/etaZ  national  common  law 
by  which  uniform  principles  are  settled,  even  if  ejtecutive  officers  could 
always  adopt  them  ;  (2)  there  is  a  well-defined  complete  system  of  ex- 
ecutive national  common  law;  and  (3)  the  local  common  law  which  is  . 
administered  in  the  national  courts  is  not  always  adapted  to  executive 
administration  or  to  rights  settled  thereby.  Some  discussion  of  these 
propositions  may  be  proper. 

I.  It  can  scarcely  be  said  that  there  is  or  can  be,  under  existing 
legislation,  any  general  system  of  judicial  national  common  law.  The 
act  of  September  24, 1789  (I  Stat.,  92,  sec.  34),  carried  into  the  Revised 
Statutes  as  sec.  721,  provides  that:  *'The  laws  of  the  several  States,  ex- 
cept where  the  Constitution,  treaties,  or  statutes  of  the  United  Stated 
otherwise  require  or  provide,  shall  be  regarded  as  rules  of  decision  in 
trials  at  common  law,  in  the  courts  of  the  United  States,  in  cases  where 
they  apply.'' 

This  has  given  rise  to  many  questions.* 
An  eminent  law  writer  says: 

It  has  been  declared  by  the  Supreme  Court  of  the  United  States,  to  be  clear  that 
there  can  be  no  common  law  of  the  Union.  •  •  *  [Each  State]  *  ♦  *  may 
have  its  local  usages  and  common  law  ;  but  there  is  no  principle  which  per\'ades  the 
Union  and  has  the  authority  of  law,  that  is  not  embodied  in  the  Constitution  or  laws 
[treaties  and  acts  of  Conjrress]  of  the  Union.  The  common  law  could  be  made  a  part 
of  the  federal  system  only  by  lejjislative  adoption.  It  is  settled  that  the  federal  courts 
have  no  jurisdiction  of  common-law  ofiVnces,  and  that  there  is  no  common  law  of  the 
Union. t 

This  is  substantially  correct  as  to  the  Judiciary  of  the  United  States. 

II.  But,  in  those  matters  not  subject  to  judicial  jurisdiction,  there  is 
a  complete  system  of  executive  national  common  law,  of  universal  appli- 
cation within  the  territorial  limits  of  the  United  States,  and  havin^^f,  to 

•Brown  t?.  Van  Braam,  3  Dall.,  l^;  Robinson  r.  Campl^ell,  3  Wh.,  '-il2;  Cohens  r. 
yirgiuia,  6  Wh.,  264;  Waymau  r.  Southard,  10  Wh.,  1 ;  Green  r.Neal's  Lessee,  6  Pet., 
291;  Ross  t.  Duvall,  13  Per.,  45;  Swift  r.  Tyson,  16  Pet.,  1 ;  Lane  r.  Vick,  3  How.,  464, 
Luthur  r.  Borden,  7  How.,  1;  Williamson  r.  Berry,  8  How.,  495;  Van  Rensalaer  r. 
Kearney,  11  How.,  297 ;  United  States  v.  Reid,  12  How.,  361 ;  Neves  r.  Scott,  13  How., 
268 ;  Carroll  r.  Carroll's  Lessee,  16  How., 275 ;  Morgan  r.  Cnrtaneous,  20  How.,  1 ;  Fenn 
V.  Holme, 21  How.,4dl;  Jeter  r.  Hewitt, ^2  How.,  352;  Snydam  r.  Williamson,  24  How.; 
327 ;  Shetrbnm  v.  Cordova,  24  How.,  42:^;  Haussnecht  r.  Claypool,  1  Bl.,  431 ;  Jefferson 
Branch  Bank  r.  Skelly,  1  Bl.,  436;  Conway  r.  Taylor's  Executor,  1  Bl.,  603;  Chicago 
V,  Robbins,  2  Bl.,  418 ;  Leffingweli  r.  Warren,  2  Bl.,  599;  Bridge  Proprietors  r.  Hoboken 
Com.,  1  Wall.,  145;  Gelpcke  r.  Dabuque.  1  Wall.,  175;  Christie  r.  Pridgeon,  4  Wall., 
203;  MitcheU  v,  Burlington,  4  Wall.,  274;  Ewing  r.  City  of  St.  Louis,  5  Wall.,  419; 
Nichols  V,  Levi,  5  Wall.,  433;  Delmas  r.  Insurance  Com.,  14  Wall.,  667,  8;  Boyce  r. 
Tabb,  16  WaU.,  546;  See  Act  June  1,  1874,  18  Stat.,  50. 

t  Sedgwick,  Construction  Stat,  and  Const.  L.,  2d.ed.,  13;  citing  State  of  Pennsyl- 
vania tJ.  The  Wheeling  &c.  Bridge  Co.,  et  aJ.  13  How.,  519;  Wheaton  and  Domildsoii 
t?.  Peters  and  Grigg,  8  Pet.,  591,  659.  In  Lynch  r.  Clarke  (1  Sandf.,  ch.  58:i,  654),  it  is 
8aid  that,  "  to  a  limited  extent,  the  common  law  (*  *  *),  prevails  in  the  United 
States  as  a  system  of  national  jurisprudence.'' 
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a  large  extent,  an  extra-territorial  operation.  This  system  of  common 
law  extends  to  a  vast  namber  of  objects,  and  to  immense  values,  and 
affects  every  person,  natural  or  artificial,  subject  to  its  operation*,  in* 
cladiii^  all  within  the  Union,  and  all  elsewheie  liaving  claims  against 
the  Government  or  rights  to  be  enforced  by  executive  authority. 

1.  The  President  has  many  powers  subject  to  no  other  judicial  Or 
legislative  control  than  as  the  power  of  impeachment  may  be  so  re- 
garded.*. In  exercising  these  powers,  usages  grow  up,  construction  is 
given  to  the  Constitution,  treaties,  and  statutes,  and  a  system  of  nn- 
written  law  is  established,  as  wide  in  scope  and  effect  as  the  objects  to 
which  it  extends  and  the  persons  to  whom  it  applies. 

2.  The  administration  of  each  of  the  great  Executive  Departments 
requires  those  officers  therein  clothed  with  the  authority  of  finally 
deciding  the  many  questions  intrusted  to  their  jurisdiction,  to  give 
construction  to  the  same  great  sources  of  law — the  Constitution  (Sew- 
ard's Case,  2  Lawrence,  Compt.  Dec,  2d.  ed.,  53 ;  Ochiltree's  Case,  4  Id,)^ 
treaties  (Ute  Case,  1  Lawrence,  Compt.  Dec,  2d  ed.,  383 ;  Kansas  Case, 
2  Id.,  301 ;  Indian-Land  Case,  2  Id.y  369),  and  acts  of  Congress.  Ques- 
tions of  international  law  also  arise  for  decision.  (Seward's  Case,  2 
Lawrence,  Compt.  Dec,  2d  ed.,  53.)  Here  also,  usages  have  prevailed 
and  are  growing  up,*  national  and  international  common-law  principles 
have  been,  and  are  being,  announced  and  settled;  construction  has  been, 
and  is  being,' given  to  all  the  written  laws,  and  an  entire  system  of 
executive  national  common  law  is  in  full  operation.  This  grows  out  of 
executive  administration,  and  its  perfect  independence  of  the  other 
co-ordinate  departments  of  the  Government,  as  created  by  the  Constitu- 
tion. It  exists  as  a  necessity.  It  is  universal,  and  for  its  purposes, 
and  within  its  jurisdiction,  all-pervading.  The  executive  construction 
of  the  Constitution,  treaties,  and  statutes,  like  the  judicial,  is  as  much 
a  part  of  these  great  sources  of  law  as  if  incorporated  therein  in  written 
words  It  is  a  comprehensive  system,  as  complex,  and  with  as  far-reach- 
ing consequences,  as  any  system  of  law  in  any  age  or  country.  The 
development  and  elucidation  of  this  system,  as  an  entirety  and  in  the 
details  of  its  various  branches,  is  a  work  for  many  and  elaborate  com- 
mentaries, requiring  profound  study  and  thouglit.t 

*  See  Whiting's  War  Powers  of  the  Presidentf  p<Mnm,  Draft  Case,  1  Lawrence,  Compt. 
DeCj^Jd  ed.,  14;  President  Jackson's  Veto  Message,  July  10, 183*2,  2  Statesman's  Man- 
oal,  772;  State  of  Mississippi  v.  Johnson,  4  Wall.,  500;  Bates,  Attorney-General,  on 
Baheas Carpus,  J nlySy  1881,  lOOp.  Att.  Gen., 74;  Story,  Const.,  J$  1566,  1902,  note2;  4 
JefftTson's  Correspondence,  149,  151^  Paschal,  Annotated  Const.,  3d  ed.,  257,  note  252; 
Id.  184,  note  189;  Id.  163,  note  1^5;  Marbary  r.  Madison,  1  Cranch,  137;  Kendall  r. 
The  United  States,  12  Pet.,  524;  The  State  v.  The  Southern  Pacific  R.  R.  Co.,  24  Texas, 
117 ;  The  State r.  Delesdenier,  7  Id,,  95 ;  4  Op.  Att.  Gen.,  248 ;  6  Id,,  220, 500 ;  9  /d.,  524 ; 
Prize  Cases,  2  Black,  666. 

t Lawrence,  Compt.  Dec,  2d  ed..  Introduction;  Agency-Delegation  case,  3  Law- 
rence, Compt.  Dec,  76,  et  seq.  It  is  said  in  the  United  States  v.  Macdaniel  (7  Peters, 
14),  that,  **A  practical  knowledge  of  the  action  of  any  one  of  the  great  Departments  of 
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3.  In  thus  assigning  to  the  executive  department  of  the  Govern- 
ment a  system  of  common  law,  it  is  only  giving  to  it  the  position  oc- 
cupied by  the  legislative  department.  There  is  also  a  common  law 
for  the  latter  great  department.  The  Lex  Parliamentaria  is  a  system 
of  common  law  of  wide  extent,  developed  through  ages,  and  discussed 
iti  many  volumes.* 

III.  The  executive  national  common  law  is  frequently  different  from 
that  system  of  common  law  which  prevails  in  the  courts,  even  on  simi- 
lar questions,  and  the  difference  rests  on  conditions  aud  circumstances 
which  fully  justiiy  it.t 

In  some  cases,  principles  of  law  applicable  in  controversies  between 
private  persons  are  not  applicable  when  the  Government  is  concerned. 

Very  many  questions  of  law,  and  very  many  principles  in  the  con- 
struction of  statutes,  which  never  do,  nor  can,  reach  the  courts,  are  de- 
termined by  accounting  oflicers.l 

the  GoveriimeDt  must  convince  every  person  that  a  head  of  a  Department,  in  the  dis- 
trihuti*  n  of  its  duties  and  responsibilities,  is  often  compelled  to  exercise  his  discre- 
tion. He  is  limited  in  the  exercise  of  his  powers  by  the  law ;  bat  it  does  not  follow 
that  he  must  show  a  statutory  provision  for  everything  he  does.  No  gOTernment 
could  be  administered  on  such  principles.  To  attempt  to  regulate,  by  law,  the  mi- 
nute movements  of  every  part  of  the  complicate<l  machinery  of  government  would 
evince  a  most  unpardonable  ignorance  on  the  subject.  Whilst  the  great  outlines  of 
its  movements  may  be  marked  out,  and  limitations  imposed  on  the  exercise  of  its 
powers,  there  are  numberless  things  which  must  be  done,  that  can  neither  be  antici- 
pated nor  defined,  and  whic}i  are  essential  to  the  proper  action  of  the  Government. 
Hence,  of  neceesity,  mages  hare  been  established  in  every  department  of  the  Govern tuenf 
which  have  become  a  kind  of  common  laWj  and  regulaU*  the  rights  and  duties  of  those  who  act 
within  their  respective  limits.  And  no  change  of  such  usages  can  have  a  retrospective 
effect,  but  must  be  limited  to  the  future.  Usage  cannot  alter  the  law,  but  it  is  evi- 
dence of  the  construction  given  to  it;  and  must  be  considered  binding  on  past  trans- 
actions.'' See  Converse  v.  United  States,  21  How.,  463.  Usage  has  much  force. 
(Edwards,  Lessee,  t?.  Darby,  12  Wheat.,  210 ;  United  States  v.  Alexander,  12  Wall.,  177 ; 
United  States  t?.  Pugh,  99  U.  S.,  267;  Gratiot  v.  United  States,  15  Per.,  336.) 

"Jefferson's  Manual  of  Parliamentary  Practice;  Paschal,  Annotated  Colist.,  3d.  ed., 
86,  note  47 ;  Cnshing's  Manual ;  May's  Parliamentary  Law  ;  Hastel's  Precedents ;  and 
there  are  works  on  Parliamentary  Law  by  Burleigh,  Warrington,  and  Wilson. 

t  Draft  Case,  1  Lawrence,  Compt.  Dec,  2ded.,  11;  Bender's  Case,  /d.,  343;  lufant's 
Case,  2  /d.,  31;  Exigency  Case,  3  Id,,  92,  105,  1U8;  De  Bildt's  Case,  3  Id,,  179,  181; 
Halstead's  Case,  3  Id.,  231 ;  s.  c,  10  Washington  Law  Reporter,  August  30, 1&H2,  550; 
Keyser's  Case,  4  Lawrence,  Compt.  Dec.  And  compare  Bounafon  and  Norton's 
Case,  14  Ct.  CI.,  491,  with  Avery  v.  United  States,  12  Wall.,  304. 

The  law  of  res  adjudicata,  as  applied  to  the  decisions  of  a  Comptroller,  rests  on  a  prin- 
ciple well  pettled  (Ex  parte  Randolph,  2  Brock.,  473,  citing  Crepps  v.  Dnrden,  2  Cow- 
per,  640 ;  Mills  v.  Collett,  6  Bing.,  85;  8.  c,  19  Eug.  Com.  Law  Rep.,  11),  but,  as  applied 
to  judicial  judgments,  rests  on  an  entirely  different  principle.  (Broom,  Legal  Max., 
328,  33:^.)  From  this  difference  is  deduced  the  rule  that  the  decision  of  a  Comptroller 
only  determines  matters  actually  passed  upon,  while  a  judgment  in  the  courts  operates 
as  a  res  adjudicata  on  all  matters  which,  nuder  the  pleadings,  could  have  been  acted 
on.     (Reeside's  Appeal,  4  Lawrence,  Compt.  Dec.) 

t2  Lawrence,  Compt.  Dec, 2d  ed.,  Introduction. 

There  are  many  cases  in  which  the  gMo^i  judicial  authority  of  the  First  Comptroller 
is  independent  of  the  courts.     (Draft  Case,  1  Lawrence,  Compt.  Dec,  2d  ed.,  11 ; 
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It  follows,  of  necessity,  that  executive  officers  do  not  always  adopt 
the  principles  of  judicial  decisions.  And  they  equally,  of  necessity, 
moBt  sometimes  pass  on  the  jurisdiction  and  authority  of  the  courts, 
and  even  in  some  instances  disregard  their  judgments  and  decisions/ 

The  elementary  law  books  are  barren  upon  these  classes  of  questions, 
becaa^e  decisions  upon  them  have  not  been  published.  This  is  espec- 
ially 6o  with  works  on  the  construction  of  statutes,  in  which  it  is  rare 
to  find  a  reference  to  those  rules  of  interpretation  and  construction  which 
pecaliarly  relate  to  questions  in  which  the  Government  is  concerned. 

On  those  questions  over  which  executive  officers  and  courts  have  con- 
current or  successive  jurisdiction,  the  prevailing  usages  and  decisions 
are  mutually  regarded  as  of  persuasive  weight.  Even  in  those  matters 
over  which  courts  have  exclusive  jurisdiction  the  construction  given  to 
statutes  by  executive  officers  is  generally  adopted.t 

There  is  no  more  difficult  duty  imposed  on  judicial  and  executive  of- 
ficers than  that  of  giving  construction  to  statutes,  and  it  is  one  which 
occupies  a  large  portion  of  their  time.  Sir  A.  Cockburn,  in  his  speech 
at  the  Guildhall  on  receiving  the  freedom  of  the  city  of  London,  March 
9, 1876,  said :  "  The  greater  part  of  our  time  in  the  Court  of  Queen's 
Bench,  at  least  two  days  a  week,  is  taken  up  in  interpreting  acts  of 
Parliament,  and  I  confess  I  never  have  to  4©al  with  one  of  them  but  I 
feel  a  sort  of  convulsive  shudder  come  over  me."    (Hardcastle,  Statutory 

VisertCase,  Id,,  75;  Safford  &  Co.'a  Case,  Id.,  262;  Agency  Delegation  Case,  3  Id,, 
7d) 

£xecntiYe  decisions  are  frequently  so  conclusive  that  the  courts  are  bound  by 
them.  Thus,  the  decision  of  supervisors,  in  declaring  and  entering  upon  their  rec- 
ords the  result  of  the  canvass  of  a  vote  on  the  removal  of  a  county  seat,  rendered 
nzider  an  empowering  statute,  is  so  conclusive  that  the  courts  oauuot  afterwards  act 
upon  it.  (Attorney-General  r.  Supervisors  of  Lake  Co.,  33  Mich.,  290;  Attorney-Gen- 
«al  r.  Supervisors  of  Benzie  Co.,  34  /d.,  211 ;  Wells,  Res  Adjndicata  and  Stare  Decisis, 
sec.  603.)  This  rests  on  the  principle  that  when  a  statute  intrusts  to  specified  offi- 
cers the  decision  of  a  question  of  fact,  their  determination  thereon  is  generally  final 
and  conclusive.  (Exigency  Case,  3  Lawrence,  Compt.  Dec,  97;  Seaman-Rolief  case, 
Id.,  128;  Yorktown  Centennial  Case,  Id,,  141;  Keyser's  Case,  4  Id,;  Ex  parte  Ran- 
dolph, 2  Brock.,  473;  10  Op.  Att.  Gen.,  259;  Reeside^s  Appeal,  4  Lawrence,  Compt. 
Dec;  Ballance  t>.  Forsyth  et  al,  24  How.,  185.)  Thus,  in  Johnson  v,  Towsley  (13 
Wall.,  72),  one  point  in  the  syllabus  is,  **that  when  a  special  tribunal  is  author- 
ised to  hear  and  determine  certain  matters  arising  in  the  course  of  its  duties,  iis  de- 
cisions within  the  scope  of  its  authority  are  conclusive."  (Attorney -General  ».  Brown, 
1  Wis.,  522;  Draft  Case,  1  Lawrence,  Compt.  Dec.,  2d  ed.,  13.)  So,  the  allowance  of 
claims  by  executive  officers  under  certain  statutes  gives  a  prima  facie  right  of  action 
ID  the  Court  of  Claims.  (United  States  v.  Kaufman,  96  U.  S.,  567;  United  States  v. 
Savings  Bank,  104  U.  S.,  728.) 

*  Draft  Case,  1  Lawrence,  Compt.  Dec,  2d  ed.,  11;  Visor's  Case,  Id,,  75;  Bender's 
Case,  Id,,  343;  Seat's  Case,  2  Id.,  Ill;  s.  c.  18  Ct.  CI.;  Halstead's  Case,  3  Lawrence, 
Compt.  Dec,  231 ;  Keyser's  Case,  4  Id, 

t  United  States  r.  Moore,  95  U.  S.,  763;  Edwards's  Lessee  v.  Darby,  12  Wheat.,  210 ; 
ITnited  States  r.  The  State  Bank  of  North  Carolina,  6  Pet.,  29 ;  United  States  r.  Mac- 
Diniel,  7  Pet.,  1 ;  Smythe  r.  Fiske,  23  Wall.,  374;  United  States  r.  Pugh,  99  U.  S., 
*-^'>;  United  States  r.  Bow^n,  100  U.  S.,  511;  Swift  Co.  v.  United  States,  105  U.  S.,  695. 
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Law,  5,  note  7.)  The  construction  of  statutes  requires  even  more  time 
and  thought  by  judges  and  executive  oflftcers  in  the  United  States  than 
in  Great  Britain,  because  of  the  great  multiplication  of  statutes  enacted 
by  Congress  and  by  the  numerous  State  and  Territorial  legislatures. 
And,  in  the  United  States,  many  and  difficult  questions,  as  to  the  con- 
stitutional validity  of  statutes,  and  as  to  the  effect  of  constitutional  pro- 
visions in  construing  them,  are  presented  for  decision,  none  of  which  can 
arise  in  England.  There  are  many  classes  of  questions  requiring  decis- 
ions in  the  executive  departments,  besides  those  involving  executive 
national  common  law  and  the  construction  of  constitutions  and  statutes. 
These  find  a  close  analogy  to  the  several  classes  of  questions  arising  in 
the  courts.  A  brief  reference  to  some  of  those  classes  of  questions  arising 
in  executive  administration  in  connection  with  the  accounting  officers 
will  serve  to  show  the  necessity  of  reported  decisions  thereon. 

I.  Parties  seeking  relief  in  the  courts  must  necessarily  inquire  as  to 
their  (1)  number,  (2)  location,  (3)  sessions,  and  (4)  jurisdiction — (a) 
original  and  (ft)  appellate.  .  There  are  many  elementary  treatises,  and 
a  multitude  of  reported  cases  on  these  subjects.  So  claimants  seeking 
payment  of  their  demands  in  the  Treasury  Department  must  make 
similar  inquiries  as  to  the  officers  or  tribunals  authorized  to  act  thereon. 

(1.)  The  six  Auditors  and  the  Commissioner  of  the  General  Laud 
Office,  provided  by  statute,  respectively,  constitute  the  first  tribunals 
of  original  jurisdiction,  charged  with  a  duty  to  ''receive  and  examine/' 
and  "audit  and  settle"  a  designated  class  of  .accounts.  (Rev.  Stat., 
276,  277,  446,  456;  act  June  14,  1878,  20  Stat.,  130,  sec.  4;  1  Lawrence, 
Compt.  Dec,  2d  e4.,  App.,  chaps.  I-X,  411-505.) 

(2.)  The  six  Auditors  are  officers  of  the  Treasury  Department.  (Rev. 
Stat.,  276,  277.)  The  Commissioner  of  the  Gem^ral  Laml  Office  is  an 
officer  of  the  Interior  Department.     (Rev.  Stat.,  446,  456.) 

(3.)  These  officers  are,  in  legal  contemplation,  in  permanent  session. 

(4.)  The  original  jurisdiction  of  each  is  defined  by  statute.  (Rev. 
Stat.,  277,  456.) 

a.  This  extends  to  a  great  variety  of  cases,  most  of  which  have  been 
stated  in  detail.  See  1  Lawrence,  Compt.  Dec,  2d  ed.,  App.,  cb.  I, 
411;  Sister  Elizabeth's  Case,  2  Lawrence,  Compt.  Dec,  2d  ed.,  120.  It 
is,  of  course,  of  the  utmost  importance  that  every  claimant  should  be 
able  to  ascertain  the  proper  Auditor  to  whom  he  shall  make  applica- 
tion, in  all  matters  relating  to  the  prosecution  of  his  claim  in  this  tri- 
bunal of  original  jurisdiction. 

b.  The  First  and  Second  Comptrollers,  and  the  Commissioner  of  Cus- 
toms, respectively,  as  to  specified  classes  of  claims,  constitute  the  tri- 
bunals required  to  "examine"  "accounts  settled"  by  the  proi>er  -A.u- 
ditors  and  "  to  certify  the  balances  arising  thereon." 

The  jurisdiction  thus  exercised  by  these  officers,  respectively,  is,  in 
some  sense,  appellate^  though  it  is  required  as  a  matter  of  course,  and 
now  without  any  formal  appeal,  or  proceeding  in  the  nature  of  a   writ 
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Of,  or  petition  in,  error.  (Rev.  Stat.,  191,  269,  273,  317.)  The  Auditor 
of  the  Treasury  for  the  Post-Office  Department  [Sixth  Auditor]  certi- 
fies his  own  balances,  and  is,  except  in  cases  of  appeal,  his  own  comp- 
troller. (Rev.  Stat.,  277,  cl.  Seventh).  The  final  decisions  of  these  of- 
ficers in  certifying  balances  are  generally  "  conclusive  upon  the  Execu- 
tive branch  of  the  Government."  (Rev.  Stat.,  191.)  There  is,  however, 
an  appeal  proper  ti*om  the  decision  of  the  Auditor  of  the  Treasury  for 
the  Post-Office  Department  to  the  First  Comptroller,  "  whose  decision 
[thereon]  shall  be  conclusive."    (Rev.  Stat.,  270.) 

The  original  and  appellate  jurisdiction,  exercised  in  issuing  and  coun- 
tersigning warrants,  is  a  subject  of  much  importance.  (Bender's  Case, 
1  Lawrence  Compt.  Dec,  2d  ed.,  317 ;"  s.  c,  /<?.,  391 ;  1  Lawrence,  Compt. 
Dec.,  2d  ed.,  App.,  ch.  XII,  509;  Artificial-Limbs,  Case,  2  Lawrence, 
Compt.  Dec,  2d  ed.,  382.) 

(5.)  The  disbursing  officers,  clerks,  and  agents  authorized  by  law,  pay 
many  classes  of  claims  on  presentation  or  demand,  and  in  this  manner 
become  tribunals  of  original  jurisdicUon,  Thus,  called  Government 
boDds  are  paid  on  presentation  to  the  Treasurer  or  assistant  treasurers 
of  the  United  States.  (Police  Case,  1  Lawrence,  Compt.  Dec,  2d.  ed., 
74;  Ashton's  Case,  7d.,  167,  note  /  1  Lawrence,  Compt.  Dec,  2d  ed.,  App., 
ch.  XIV,  589;  Id,,  Introduction;  /</.,  App.,  ch.  XV,  692;  Otto's  Case, 
3  Lawrence,  Compt.  Dec,  296.)  So  interest  coupons  on  such  bonds  are 
paid  in  the  same  manner.  (Khawn's  Case,  1  Lawrence,  Compt.  Dec ,  2d 
ed.,110;  1  Lawrence,  Compt.  Dec,  2d  ed.,  App.,  ch.  XIII,  5'»5.)  Many 
salaries  are  paid  by  disbursing  officers  and  clerks  on  pay-rolls,  duly  ap- 
proved, and  with  the  proper  receipts  showing  payment.  (1  Lawrence, 
Compt.  Dec,  2d  ed.,  App.,  ch.  XV,  592 ;  Evans's  Case,  2  Lawrence,  Compt. 
Dec,  2<1  ed.,  1 ;  E veleth's  Case,  W.,  20 ;  Sister  Elizabeth's  Case,  Id.,  120 ; 
Swamp-land  Case,  W.,  140;  Di  Cesnola's  Case,  Id.^  146;  Langford's 
Case,  Jd.,  271 ;  Huidekoper's  Case,  ief.,  365 ;  Indian-land  Case,  Jd ,  369 ; 
Senate-disbursement  Case,  Jd.,  404;  Printers' Case,  Jd.,  609;  Reward 
Case,  Id.,  549).  The  accounts  of  these  officers  and  clerks  are  settled  by 
the  proper  Auditors  and  Comptrollers  in  the  exercise  of  a  jurisdiction 
in  some  cases  appellate. 

II.  Parties  seeking  relief  in  the  courts  generally  require  the  assist- 
ance of  attorneys,  counselors,  solicitors,  or  proctors.  These  officers 
of  the  courts  have  rights,  powers,  duties,  and  liabilities,  and  are  sub- 
ject to  judicial  control,  in  a  form  described  in  treatises  and  reported 
cases.  So  claimants  before  the  accounting  officers  of  the  Treasury  De- 
partment frequently  require  the  aid  of  attorneys,  and  there  are  various 
"regulatiorts"  and  principles  of  law  affecting  such  attorneys,  their  re- 
lations to  the  Department  and  to  claimants,  and  their  rights  and  duties, 
which  require  study  and  consideration.  (Rev.  Stat.,  161, 183,  184-187, 
190, 1778,  3477,  3478,  3479 ;  Meyer's  Case,  1  Lawrence,  Compt.  Dec,  2d 
ed.,  116-136;  Safford  &  Cu.'s  Case,  Jd,  288;  1  Lawrence,  Compt.  Dec, 
2d  ed.,  App.,  ch.  XIII,  570 ;  Dunnegan's  Case,  2  Lawrence,  Compt.  Dec, 
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2d  ed.,  95 ;  Di  Cesnola's  Case,  Jd.,  142, 160 ;  McAllister's  Case,  Id.,  167 ; 
Cllft's  Case,  Id.,  187;  Substituted  Attorney's  Case,  3  Id.,  313;  12  Op. 
Att.  Gen.,  66 ;  13  Id.^  150.) 

III.  In  the  courts  the  law  of  pleading  is  a  complicated  and  important 
branch  of  legal  science.  The  different  forms  of  actions  at  law,  in  equity, 
and  in  admiralty,  and  the  essential  and  proper  parties  to  be  brought 
before  the  court,  are  all  subjects  ui)on  which  there  are  valuable  element- 
ary treatises  and  numerous  reported  cases.  In  the  prosecution  of  claims 
in  the  Treasury  Department  there  are  no  such  formal  pleadings  re- 
quired as  in  the  courts,  but  certain  forms  are  essential,  as  to  which  some 
consideration  is  requisite.  Questions  of  much  difficulty  arise  as  to  the 
proper  parties  entitled  to  prosecute,  or  receive  payment  of,  claims. 
(Klink's  Case,  1  Lawrence,  Compt.  Dec.,  2d  ed.,  242;  Dana's  Case,  2  Jii., 
203;  Allspa«h's  Case,  2  Id.,  260;  Leggett's  Case,  2  Jrf.,  349;  Lost  Green- 
back Case,  3  /d.,  166 ;  Keyser's  Case,  4  Id.) 

IV.  In  the  courte  'pra<it%ce  is  defined  to  be  **the  fonn,  manner,  and 
order  of  conducting  and  carrying  on  suits  or  prosecutions  in  the  courts 
through  their  various  stages,  according  to  the  principles  of  law  and  the 
rules  laid  down  by  the  respective  courts."  (2  Bouvier,  Law  Die,  357, 
Tit.  Practice.)  There  are  numerous  and  valuable  works  on  practice  in 
the  courts. 

In  the  prosecution  of  claims  in  the  Treasury  Department  there  is,  to 
a  certain  extent,  a  system  of  practice,  but  by  no  means  so  complicated 
as  in  the  courts.  It  involves  or  relates  to  (1)  the  manner  and  order  of 
prosecuting  claims,*  (2)  the  form  of  evidence  allowable  and  the  mode 
of  procuring  it,t  (3)  the  form  and  order  of  presenting  it  and  of  support- 
ing it  by  oral  argument,  or  by  written  or  printed  briefs,J  (4)  the  suc- 
cessive steps  taken  by  each  accounting  officer  charged  with  any  duty 
in  relation  to  a  claim,§  (5)  the  mode  of  securing  a  rehearing  on  rejected 
claims,  in  the  nature  of  a  new  trial,  or  error  in  judicial  proceedings,!) 
(6)  the  final  action  authorizing  payment,tl  (7)  the  process  by  which  pay- 
ment is  secured,**  (8)  the  mode  of  revoking  a  draft  before  actual  pay- 
ment, tf  (9)  the  action  to  be  taken  when  payment  is  attempted  to  be  in- 

'  (1)  I  Lawrence,  Compt.  Dec.,  2d  ed.,  App.,  ch.  1, 424  ;  15  Op.  Att.  Gen.,  139. 

t  (2)  Rev.  Stat.,  184-187,  3622,  5438,  5483. 

t  (3)  Rev.  Stat.,  161,  183,  184,  187,  190,  1778,  3477,  3478,3479;  Meyer's  Case,  1  Law- 
rence, Compt.  Dec,  2d  ed.,  116-136. 

$  (4)  1  Lawrence,  Compt.  Dec.,  2ded.,  App.,  ch.  I,  424. 

II  (5)  Rev.  Stat.,  191 ;  act  June  14,  1878, 20  Stat.,  130,  sec.  4:  Rev.  Stat.,  269, 270, 273^ 
317;  Kansas  Case,  2  Lawrence,  Compt.  Dec.,  2d  ed.,  314 ;  Hobbs's  Case,  Id,,  553;  Re- 
ward Case,  Id.,  546;  Wood'sCase,  1  Id,,  9 ;  Police  Case,  1  Id.,  70 ;  Ashton's  Case,  1  /tf., 
162;  Crocker's  Case,  1  Id.,  298;  Georgia  Caae,  4  Id. 

%  (6)  Rev.  Stat.,  191,  269,  305 ;  Kansas  Case,  2  Lawrence,  Compt.  Dec,  2d  ed.,  301  ; 
Georgia  Case,  4  Id, ;  Reeslde's  Appeal,  4  Id, 

•*  (7)  Rev.  Stat.,  191,  269, 305 ;  1  Lawrence,  Compt.  Dec,  2d.  ed.,  App.,  ch.  XV,  592. 

ft  (8)  Bender's  Case  (second),  1  Lawrence,  Compt.  Dec,  2d  ed.,  405;  s.  c,  Id.,  351 ;  15 
Op.  Att.  Gen.,  198;  Ridgway's  Case,  18  Ct.  CI. 
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terfered  with  by  courts,*  and  (10)  many  questions  somewhat  similar  in 
character.    (Rev.  Stat.,  161, 183-187.) 

The  practice  as  to  set-offs,  and  the  jurisdiction  in  relation  thereto, 
are  subjects  regulated  l^y  statute  and  usage.  (Kansas  Case,  2  Law- 
rence, Compt.  Dec,  2d  ed.,  301;  Rev.  Stat.,  236,  1766;  Act  March  3, 
1875,  18  Stat.,  481;  Shelley's  Case,  3  Lawrence,  Compt.  Dec.,  321; 
Ochiltree's  Case,  4  Id.;  Georgia  Case,  4  Id.;  Reeside's  Appeal,  4  Id.) 

As  to  claims  certified  to  be  due  to  the  United  -States  from  debtors, 
including  officers  and  corporations,  several  modes  of  inquiry  exist. 
If  the  United  States  be  also  indebted  to  such  persons,  a  set-oif  may  be 
made  by  the  accounting  officers  (Bonnafon  and  Norton's  Case,  14  Ct. 
CL,  484),  or,  if  they  omit  to  do  so,  the  Secretary  of  the  Treasury  may 
make  it  (Georgia  Case,  4  Lawrence,  Compt.  Dec.);  and,  if  in  such 
case  the  claimant  denies  his  indebtedness  to  the  United  States,  legal 
proceedings  are  required  to  be  commenced  in  any  court  of  competent 
jurisdiction  to  settle  the  controversy.  (Act  March  3,  1875,  18  Stat., 
481;  Rev.  Stat.,  1766.)  There  may  be  cases  in  which  the  United  States 
is  not  required  to  commence  suit.  (Kansas  Case,  2  Lawrence,  Compt. 
Dec.,  2d  ed.,  324.)  When  suit  is  brought  against  the  United  States  in 
the  Court  of  Claims  by  a  claimant  who  is  also  indebted  to  the  United 
States,  the  statute  gives  the  court  jurisdiction  of— 

Ail  set-offs,  countor-olaims,  claims  tor  damages,  whether  liquidated  or  nnliquidated, 
or  other  demands  whatsoeyer,  on  the  part  of  the  Government  of  the  United  States 
Against  any  person  making  claim  against  the  Grovemment  in  said  court.  ■  (Rev.  Stat., 
1059.) 

The  United  States  may,  in  any  of  its  courts,  sue  a  debtor  against 
whom  a  balance  has  been  certified  by  a  Comptroller,  when  all  questions 
in  controversy  ml^y  be  determined.  But  in  such  case  no  judgment  can 
be  rendered  against  the  United  States,  and  even  if  the  proceedings 
show  a  balance  against  the  United  States,  this  is  not  conclusive  on, 
but  is  subject  to  review  by,  the  accounting  officers.  ( Viser's  Case,  1 
Lawrence,  Compt.  Dec,  2d  ed.,  75.) 

And  the  statute  provides,  that: 

in  suits  bronght  by  the  United  States  against  individuals,  no  claim  for  a  credit 
Ahall  be  admitted,  upon  trial,  except  such  as  appear  to  have  been  presented  to  the 
acconnting  officers  of  the  Treasury,  for  their  examination,  and  to  have  been  by  them 
disallowed,  in  whole  or  in  part,  unless  it  is  proved  to  the  satisfaction  of  the  court 
that  the  defendant  is,  at  the  time  of  the  trial,  in  possession  of  vouchers  not  before  in 
his  power  to  procure,  and  that  he  was  prevented  from  exhibiting  a  claim  for  such  ' 
credit  at  the  Treasury  by  absence  from  the  United  States  or  by  some  unavoidable 
accident.     (Rev.  Stats.,  951;  1  Lawrence,  Compt.  Dec,  2d  ed.,  App.,  ch.  XII,  538.) 

Y.  In  the  courts  the  law  of  evidence  is  of  the  utmost  importance,  as 
shown  by  the  numerous  and  able  treatises  on  this  subject. 
There  is  a  law  of  evidence  in  Treasury  Department  practice,  different 

•  (9)  Draft  Case,  1  Lawrence,  Compt.  Dec,  2d  ed.,  11;  KUnk's  Case,  W.,  242;  Saf- 
ford  A  Co.'s  Case,  /d.,  262;  Di  Cesnola's  Case,  2  Id.,  142 ;  Halstead's  Case,  3  Jd.,  231 ; 
Keyser^s  Case,  4  Id. 
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in  many  respects  from  that  which  prevails  in  the  courts.  It  has  been 
said  by  the  Secretary  of  the  Treasury,  that  "the  Treasury  Department 
is  admirably  organized" to  pass  upon  accruing  demands  upon  the  Gov- 
ernment and  upon  the  accounts  of  disbursing  officers.  All  its  machinery 
and  checii:s  are  adapted  to  this  duty,  and  no  serious  complaint  has  been 
made,  or  is  likely  to  be  made,  of  the  proper  discharge  of  this  duty." 
(1  Lawrence,  Gompt.  Dec,  2d.  ed.,  App.,  ch.  XIV,  587.)  The  Court  of 
Claims  has  in  effect  made  the  same  declaration.  Many  of  the  claims 
presented  to  the  accounting  officers  are  for  salaries.  These  are  respect- 
ively paid  on  evidence  that  the  officer  has  been  appointed  and  duly 
qualified,  and  has  entered  on  his  duties.  The  evidence,  which  gives  to 
Senators  and  Eepresentatives  in  Congress  a  right  to  the  authorized 
compensation,  is  fixed  generally  by  statute.  (Kev.  Stat.,  35-51;  Shel- 
ley's Case,  3Lawrence,  Gompt.  Dec,  321 ;  Contestant's  Widow's  Case,  Jrf., 
328;  Ochiltree's  Case,  4  Id.)  Many  claims  are  allowed  on  the  appro- 
val of  certain  officers,  the  effect  of  which  approval  in  cases  generally, 
is  prima  facie  evidence  of  a  right,  and,  in  a  few  cases,  conclusive. 
(Bender's  Case,  1  Lawrence,  Gompt.  Dec,  2d  ed.,  317, 334;  Providence 
Hospital  Case,  Jd.,  79;  1  Lawrence,  Gompt.  Dec,  2d  ed.,  App.,  ch.  XII, 
509,  533;  Artificial-limbs  Case,  2  Lawrence,  Gompt.  Dec,  2d  ed.,  382.) 
Many  are  supported  by  the  oath  of  the  claimant,  and  by  other  evidence 
including  affidavits.  Vouchers  are  required  of  every  disbursing  officer. 
(Eev.  Stat.,  1762,  3622,  5438, 5483.)  Provision  is  made  for  the  examina- 
tion of  witnesses.  (Rev.  Stat.,  184r-187.)  Investigations  are  authorized 
in  the  most  ample  manner.  (Rev.  Stat.,  183.)  And  the  Comptrollers 
are  required  to  decide  what  are  legal  vouchers.  (McAllister's  Case,  2 
.  Lawrence,  Gompt.  Dec,  2d  ed.,  184.) 

VI.  Parties  seeking  relief  in  the  courts,  and  those  against  whom  juris- 
diction is  invoked  are  deeply  interested  in  ascertaining  the  character 
and  effect  of  the  relief  to  be  granted,  the  judgment  or  decree  to  be  ren- 
dered, and  the  mode  of  enforcing  it.  This  involves  the  law  of  judg- 
ments and  decrees — ^interlocutory  and  final — ,  the  law  of  executions,  and 
the  law  of  res  adjudieata.  On  these  subjects  there  are  numerous  and  val- 
uable works.* 

In  the  accounting  system  of  the  Treasury  Department  claimants  and 
debtors  are  equally  interested  in  analogous  questions. 

A  Comptroller,  in  certifying  a  balance  due  to  a  claimant,  in  effect  ren- 
ders a  decree  or  judgment.  For  all  purposes  of  executive  administra- 
tion his  judgment  is  conclusive  on  all  executive  officers  and  on  the  claim- 
ant. This  effect  rests  on  the  principle,  that,  when  a  special  authority" 
is  given  by  statute  to  an 'executive  officer,  to  be  exercised  in  his  discre- 
tion and  judgment,  and  he  has  exercised  such  authority,  it  is  final  and 
conclusive.    (Exigency  Case,  3  Lawrence,  Gompt.  Dec,  97 ;  Ux  parte 

*  There  are  worka  on  Judgments  by  Bigelow,  Freeman,  and  Ram :  there  are  worka 
on  Executions  by  Herman,  and  Freeman:  and  there  is  a  work  on  Res  Adjudieata  ancL 
Stare  Decisis  by  Wells. 
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Randolph,  2  Brock.,  473 ;  Johnson  v.  Towsley,  13  Wall.,  72 ;  Georgia 
Case,  4  Lawrence,  Compt.  Dec;  Keeside's  Appeal,  Id.'y  1  Lawrence, 
Compt.  Dec  ,  2cl  ed.,  App.,  cb.  XII,  548.)  The  common-law  principle  of 
conclusiveness  is  also  settled  by  the  declaratory  act  of  March  30, 1868  (15 
Stat,  54;  Eev.  Stat,  191).  Such  judgment  of  a  Comptroller  is,  for  all 
purposes  of  executive  authority,  a  complete  res  adjudicata,  which  cannot 
be  opened  or  changed.  This  results  from  the  principle  that  a  special 
power  once  exercised  is  exhausted. 
Thus,  in  ex  parte  Randolph  (2  Brock.,  473)  it  is  said: 

After  the  Aaditor  shall  once  have  settled  au  account  of  a  public  oflBcer,  and  closed 
it,  as  in  this  case,  is  it  competent /or  Aim  at  an  after  time,  upon  an  allegation  of  error, 
or  omisbion,  or  for  other  cause,  to  open  it,  re-state  it,  and  upon  the  account  thus  re- 
stated, to  institute  proceedings  *  *  [iSTc.]!  I  think  it  is  not.  *  *  *.  I  take  it 
to  be  a  sound  principle,  that  when  a  special  tribunal  is  created  with  limited  power, 
and  a  particular  jurisdiction,  that  whenever  the  power  given  is  once  executed,  the 
jarisdictiou  is  exhausted  and  at  au  end — that  the  person  thus  invested  with  i)ower  is 
in  the  language  of  the  law,  functus  officio. 

This  language  is  cited  with  approval  by  the  Attorney-General  in  an 
opinion  May  19,  1862  (10  Op.*  Att.  Gen.,  259).  See  Crepps  v.  Durden, 
2  Cowper,  640;  Mills  v.  Collett,  6  Bing.,  85 ;  s.  C,  19  Eng.  Com.  Law  Eep., 
11-14.  Many  of  the  authorities  on  the  conclusive  effect  of  the  action  of 
accounting  oflScers  are  collected  elsewhere.  (Georgia  Case,  4  Lawrence, 
Compt.  Dec. ;  Exigency  Case,  3  Id.,  97 ;  Kansas  Case,  2  Id.,  2d  ed.,  301 ; 
Murray's  Lessee  et  al.  v.  Hoboken  Land  and  Improvement  Co.,  18  How., 
281;  Ballance  v.  Forsyth  et  al.,  24  How.,  183 ;  McKee  v.  United  States, 
12  Ct.  CI.,  534;  Oneale  v.  Thornton,  6  Cr.,  53 ;  s.  c,  1  Cr.  C.  C,  269.) 

It  was  said  by  Attorney-General  Black,  June  4, 1857  (9  Op.  Att.  Gen., 
34),  in  the  case  of.  an  account  settled  by  the  proper  executive  officers : 

If  it  has  been  once  heard  and  determined  by  the  proper  officer,  there  can  be  no 
propriety  in  opening  it  anew.  This  rule  is  well  settled,  and  ought  to  be  strictly  ad. 
hered  to.  There  must  be  au  end  at  some  time  or  another  even  of  a  claim  against  the 
Govemment.  Interest  reipubliccs  ui  sit  finis  Utiumy  is  a  maxim  as  applicable  to  public 
creditors,  urging  their  claims  upon  an  executive  departmentj  as  to  any  other  class  of 
litigants.  It  is  not  only  the  public  interest  but  a  public  necessity  that  one  fair  hear- 
ing and  one  deliberate  judgment  on  a  question  of  this  kind  should  preclude  all  further 
inquiry. 

The  maxim,  interest  reipublicce  ut  sit  finis  litium,  may  possibly  be  an 
element  of  the  policy  which  makes  the  judgment  of  a  Comptroller  final,  - 
but  it  is  not  the  controlling  reason,  for  that  has  already  been  stated. 
The  finality  of  jw^iictai  judgments  and  decrees  rests  on  the  maxim  just 
quot*?d.  •  Thus,  it  has  been  said  by  Broom,  in  his  work  on  Legal  Max- 
ims (331),  after  quoting  this  maxim,  that  "It  is  for  the  public  good  that 
there  be  an  end  to  litigation ;  and  if  there  be  any  one  principle  of  law 
settled  beyond  all  question  it  is  this,  that  whensoever  a  cause  of  action, 
in  the  language  of  the  law,  transit  in  rent  judioatam,  and  the  judgment 
thereupon  remains  in  full  force  and  unreversed,  the  original  cause  of 
action  is  merged  and  gone  forever."    And  again  (343):  "We  have  in 
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the  preceding  remarks,  endeavored  to  point  out  the  mo8t  direct  appli- 
cation in  civil  proceedijigs  of  the  rule  that  a  man  shall  not  be  bis  vexatus, 
which  rule  is  in  fact  included  in  the  general  maxim — interest  reipublicce  ut 
sit  finis  litinmJ*^  Personal  litigation  is  liable  to  result  in  personal  and 
neighborhood  strife.  The  same  results  do  not  generally  follow  adjudi- 
cations by  accounting  officers.  Hence  there  is  difierence  between  the 
reasons  for  the  rule  of  res  adjudicata  as  applied  to  adjudications  by  the 
accounting  officers  and  those  by  the  courts,  respectively.  See  Bell  v, 
McOuUoch,  31  Ohio  St.,  399. 

The  same  conclusive  effect  follows  the  judgment  of  a  comptroller 
charging  a  private  person,  corporation,  or  state,  with  a  liability.  (Rev. 
Stat.,  236;  Kansas  Case.  2  Lawrence,  Compt.  Dec.,  2d  ed.,  301.) 

There  are  some  accounts  in  whicH  a  balance  certified  by  a  comptrol- 
ler is  not  final  and  conclusive.  Thus,  there  may  be  running  accounts, 
on  which  payments  may  be  erroneously  made,  and  which  are  oi)en  to 
correction  on  final  settlement.  Some  questions  relating  to  this  class  of 
accounts  are  exceedingly  difficult  and  embarrassing.  (Butler,  Att.  Gen., 
May  3,  3834,  2  Op.,  Att.  Gen.,  650;  Gushing,  February  25,  1857,  8  Id., 
409;  Black,  June  4,  1857,  9  Id.,  35;  Bates,  April  25,  1862, 10  Id.,  235; 
Williams,  July  10, 1874,  14  Id.,  412;  Swift  Co.  v.  United  States,  105  U. 
S.,  695;  Star  Route  Case,  2  Lawrence,  Compt.  Dec,  2d  ed..  455;  3  Will- 
iams, Executors,  6th  Am.  ed.,  2060,  2168,  and  notes  with  many  author- 
ities cited ;  Beeside's  Appeal,  4  Lawrence,  Compt.,  Dec.) 

The  execution  of  the  judgment  of  a  Comptroller  in  certifying  a  bal- 
ance due  a  claimant  is  by  warrant  for  payment  granted  by  the  Seci-etary 
of  the  Treasury  (Rev.  Stat.,  248),  and  countersigned  by  the  First  Comp- 
troller (Rev.  Stat.,  269).  This  is  subject  to  be  recalled,  and  the  certified 
balance  may  be  corrected  at  any  time  before  final  payment.  (Bender's 
Case,  1  Lawrence,  Compt.  Dec,  2d  ed.,  351,  405;  10  Op.,  Att.  Gen.,  235; 
15  Id.,  198.)  This  power  exists,  because,  until  payment,  the  power  is 
not  exhausted.    {Ex parte  Randolph,  2  Brock.,  473.) 

In  Ridgeway's  Case  (18  Ct.  CI.),  the  authority  of  the  Commissioner 
of  Internal  Revenue  to  revoke  his  allowance  of  a  claim  was  considered, 
and  Richardson,  Judge,  said : 

The  power  to  revoke  orders  aud  decree*  by  courts  and  public  oflSceru  under  certain 
circuniBtances  has  frequently  been  reeoguized  and  upheld.  The  onl}'  question  is  as 
to  when  that  power  expirt^s  by  the  consnuimation  of  the  first  acts  beyond  recall.  It 
was  said  by  the  Supreme  Court  in  Br<m%on  v.  SchuUen  (104,  U.  S  ,  415): 

"It  is  a  general  rule  of  the  law  ihat  all  the  judgments,  decrees,  or  other  orders  of 
the  courts,  however  conclusive  in  their  character,  are  under  the  control  of  the  court 
which  pronounces  them  during  th«»  term  at  which  they  are  rendered  or  entered  of  rec- 
ordy  and  they  may  then  be  set  aside,  vacated,  modified,  or  annulled  by  that  court. 
But  it  is  a  rule  equally  well  established  that  after  the  term  has  ended  all  final  judg- 
ments and  decrees  of  the  court  pass  beyond  its  control,  unless  steps  be  taken  during 
that  term,  by  motion  or  otherwise,  to  set  aside,  modify,  or  correct  them." 

There  are  no  terms  for  the  transaction  of  business  in  the  Internal  Revenue  Bureau. 
There  are  terms  of  service  of  the  official  head  of  the  Bureau,  and  frequent  changes 
therein.  But  the  question  whether  or  not  a  Commissioner  is  without  authority  to  re- 
voke the  decisions  and  orders  of  any  of  his  predecessors  does  not  arise  in  this  co^se. 
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since  the  allowance  sued  apoii  and  its  revocation  were  both  made  by  the  aaine  Com- 
misbioner  daring  his  official  term  of  service. 

Several  cases  have  heretofore  arisen  as  to  the  power  of  the  President  to  revoke  a 
dismissal  of  a  military  officer.  In  Corson  v.  The  United  States  (17  Ct.  CI.,  349),  where 
that  sabject  was  under  consideration,  it  was  said,  referring  to  the  decided  cases : 

"The  purport  of  all  these  decisions  is  that  the  President,  having  once  dismissed  a 
military  officer  or  accepted  his  resignation  and  given  notice  thereof,  so  that  nothing 
rmaim  to  he  done  to  make  the  severance  complete,  cannot  again  restore  him  to  office  ex- 
cept by  a  new  appointment  in  piirsnance  of  a  nomination  to  and  confirmation  by  the 
Senate." 

The  statute  under  which  the  Commissioner  first  certified  to  an  allowance  in  this 
case  provides  that:  ''The  Commissioner    •    »     »    may  re/»i«d  awd  |>ay  &acfc  all  taxes.  . 
erroneously  or  illegally  assessed  or  collected,"  &c. 

Until,  therefore,  the  taxes  were  paid  back  the  action  of  the  Commissioner  author- 
ized by  the  statute  was  not  consummated.  The  sending  of  his  order  to  the  accounting 
oAicers  in  the  course  of  departmental  business  did  not  place  it  beyond  his  power  of 
recall.  They  are  officersof  the  same  Department  as  the  Commissioner,  and  under  the 
Kame  official  head.  Their  duties  are  to  examine  accounts  and  place  them  in  a  condi- 
tion for  payment.  The  processes  of  the  Treasury  Department  are  all  ex  parte,  and  are 
not  Hnally  consummated  beyond  recall  until  a  check  has  been  issued  upon  a  warrant, 
duly  signed  by  the  Secretary  of  the  Treasury,  as  we  have  pointed  out  in  former  cases. 
{McKnighVs  Case,  13  Ct.  CI.,  292;  Buffalo  Bayou  B,  B,  Case,  16  Ct.  CI.,  245.) 

In  Eeeside's  Appeal  (4  Lawrence,  Compt.  Dec),  it  is  said: 

That  there  is  authority  to  recall  a  sejbtlement  having  a  balance  certified  in  favor  of 
a  creditor  of  the  United  States,  and  before  payment  thereon.  (Bender's  Case,  Second, 
1  Lawrence,  Compt.  Dec,  2d  ed.,  405;  Bates,  Att.  Gen.,  April  25,1862;  Dart's  Cose, 
10  Op.  Att.  Gen.,  235;  Taft,  Feb.  7,  1877 ;  15  Op.  Att.  Gen.,  198.)  When  a  draft  is 
iM8ued  and  indorsed  to  a  bona  fide  holder,  in  payment  of  such  balance,  it  is  too  late  ta 
recall  the  settlement. 

When  a  balance  is  certified  in  favo^  of  the  United  States  against  a 
private  person,  corporation,  or  State,  it  may  be  satisfied  by  set-off,  when- 
ever money  may  be  subsequently  found  due  such  person,  corporation^ 
or  State  from  the  United  States,  or  it  may  be  enforced  by  action  in 
coart,  so  far  as  such  action  may  be  maintainable.  (Kansas  Case,  2 
Lawrence,  Compt.  Dec,  2d  ed.,  326.) 

On  all  these  subjects,  as  connected  with  the  courts,  there  are  many 
and  valuable  works  by  learned  and  able  law  writers,  and  thousands  of 
volumes  of  reported  decisions.  Judges  and  lawyers  can  point  to  any 
one  of  these  monuments  of  learuing  and  say  «t  monumentum  quaris  cir- 
cumspice.  To  some  extent,  similar  monuments  of  learning,  on  all  ques- 
tions affecting  the  executive  departments  of  the  national  Government, 
the  principles  of  law  therein  established  and  adopted,  and  the  practice 
therein,  are  to  be  erected.  The  questions  considered  in  this  series  of 
opinions  and  decisions  of  the  First  Comptroller  may  furnish  some  sug- 
gestions, from  which  learned  writers  may  be  aided  in  putting  into  form 
the  legal  science  pertaining  to  the  great  Departments  of  the  Government. 
The  claims  disposed  of  each  year  in  these  Departments  are  larger  in 
amount  and  number  than  those  litigated  annually  in  all  the  national 
courts,  and  require  the  skill  and  learning,  probably,  of  almost  as  many 
lawyers  at  the  Capitol  and  in  various  parts  of  the  United  States. 
H.  Mis.  37 III 
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Id  this  connection  it  may  be  proper  to  notice  another  subject  of 
great  importance,  which  it  is  always  necessary  to  understand,  and  on 
which  the  action  and  decision  of  the  First  Comptroller  are  sometimes  re- 
quired— THE  RELATION  OF  THE  ACCOUNTINa  OFFICERS  TO  JUDICIAL 

AUTHORITY.  This  relation  arises  in  several  forms,  which  may  be  sepa- 
rately, but  very  briefly,  noticed  under  four  general  heads — (I)  judicial 
authority  exercised  in  aid  of  accounting  officers,  (2)  judicial  authority 
•exercised  directly  against  them,  (3)  judicial  authority  seeking  to  afiect 
their  action  on  claims,  and  (4)  judicial  authority  affecting  claims  after 
the  final  action  of  the  accounting  officers  thereon. 

I.  The  jurisdiction  of  the  courts  may  be  invoked  in  aid  of  the  account- 
ing ojfficers  in  several  forms,  which  will  be  briefly  referred  to. 

1.  Evidence. — Evidence  to  enable  accounting  officers  to  pass  upon 
claims  may  be  procured  through  the  agency  of  the  judges  and  courts. 
(Rev.  Stat.,  183-187.)  Whether  the  aid  thus  given  be  an  exercise  of 
purely  judicial  authority,  which  Congress  may  require,  or  whether  it  is 
•only  exercised  by  comity^  is  now  immaterial.  (The  United  States  v.  Fer- 
jeira,  13  How.,  40;  Hayburn's  Case,  2  Dallas,  410,  note.) 

2.  Interpleader. — Whenever  the  rightful  ownership  of  a  Govern- 
<inent  bond  or  other  claim  against  the  United  States  is  in  dispute  between 
Tival  claimants,  a  bill  of  interpleader  may  be  filed  by  the  United  States, 
to  determine  the  question.  (Vermilye  &  Co.,  v.  Adams  Express  Co., 
21  Wall,  139;  Dugan  v.  United  States,  3  Wheat.,  172;  United  States 
r.  Buford,  3  Pet.,  12;  Benton  v.  Woolsey  et  aL,  12  Id.,  27;  Texas  v. 
White,  7  Wall.,  732;  Texas  v.  Hardenberg,  10  Id.,  68;  Commonwealth 
r.  Emigrant  Industrial  Savings  Bank  and  another,  98  Mass.,  12;  The 
United  States  v.  Bank  of  the  Metropolis,  15  Pet.,  401.) 

3.  There  may,  perhaps,  as  to  such  bonds  and  claims,  be  some  cases  ia 
which  controverted  questions  of  ownership  arise,  when  a<xx)unting  ofiQicers 
will  withhold  action  until  the  rival  claimants,  by  a  proceeding  in  court, 
obtain  a  decree  to  determine  their  rights  inter  se.  It  is  possible,  if  not 
probable,  that  such  decree  may  not  be  conclusive  on  accounting  officers. 
Even  after  such  decree,  new  evidence  might  be  found  affecting  ownership. 
And  it  is  clear  that  no  such  decree  can  bind  the  Government,  which  can- 
not be  a  party  to  it.  It  would  seem,  that  such  aid  for  accounting  officers 
might  be  more  appropriately  invoked  in  cases  in  which  the  rights  of 
rival  claimants  rest  on  equitable  grounds,  since,  as  a  general  rule,  only 
the  legal  rights  of  parties  are  examined  in  the  Treasury  Department. 
(Kellogg  V.  United  States,  7  Wall.,  363;  3  Op.  Att.  Gen.,  29;  5  Jc?.,  86 ; 
11  Id.,  7.)  Government  bonds  are  sometimes  held  by  parties  in  trust,  at 
a  specified  time  to  transfer  them  to  cestuis  que  trust.  Complicated  ques- 
tions arise  in  case  of  the  death  of  one  or  more  of  several  trustees,  and 
alsD  as  to  the  rights  of  cestuis  que  trust.  It  may  become  necessary,  by  a 
judicial  proceeding,  to  appoint  successors  in  the  trust,  and  otherwise  to 
determine  the  rights  of  the  parties,  in  order  that  accounting  officers 
may  make  transfers  or  payments  of  the  bonds.    (Bond  Trust  Case,  2 
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Lawrence,  Gompt.  Dec.,  2d  ed.,  201;  Bond  Continuance  Case,  Id.j  218; 
Trafitee  Survivorsliip  Case,  Id.^  232 ;  Tayloe's  Case,  3  7d.,  190.)  Some  of 
the  anthorities  on  this  subject  are  collected  in  Key ser's  Case,  4  Law- 
rence, Compt.  Dec.  (Combs  r.  Hodge  ei  dl.j  21  How.,  397;  Texas 
V.  White,  7  Wall.,  700;  Texas  v.  Hardenberg,  10  Id.,  68;  Clark  v. 
Clark  et  aL,  17  How.,  316;  Board  of  Liquidation  et  al  v.  McComb,  92 
U.  S.,  631;  Walker  r.  Smith,  21  How.,  579;  Miluor  et  al  v.  Metz,  16 
Pet,  221.) 

4.  Some  claims,  upon  the  request  of  the  proper  Auditor  or  Comp- 
troller, and  others  by  the  head  of  the  proper  Executive  Department, 
may  be  referred  to  the  Court  of  Claims  for  the  action  and  judgment 
of  said  court.  (Rev.  Stat.,  1063 ;  Police  Case,  1  Lawrence,  Compt. 
Dec.,  2d  ed.,  57 ;  Delaware  River  Steamboat  Co.'s  Case,  6  Ct.  CI.,  55 ; 
The  Winnisimmet  Co.'s  Motion,  12  Id.,  319 ;  McKnight's  Case,  13  /^., 
309.) 

5.  The  act  March  3, 1883  (22  Stat,  486,  sec.  2),  provides : 

That  when  a  claim  or  matter  is  pending  in  any  of  the  Executive  Departments 
which  may  involve  controverted  questions  of  fact  or  law,  the  head  of  such  Depart- 
ment may  transmit  the  same,  with  the  vouchers,  papers,  proofs,  and  documents  per- 
taining thereto,  to  said  court  [Court  of  Claims],  and  the  same  shall  he  there  pro> 
ceeded  in  under  such  rules  as  the  court  may  adopt.  When  the  facts  and  conclusions 
of  law  shaU  have  heen  found,  the  court  shall  not  enier  judgment  thereon,  hut  shall 
report  its  findings  and  opinions  to  the  Department  by  which  it  was  transmitted  for 
its  guidance  and  action. 

This  does  not  repeal  any  statute  giving  authority  or  jurisdiction  to 
accounting  officers.  It  leaves  their  authority  unimpaired  and  their 
duties  unaffected.  The  ^'  findings  and  opinions"  of  the  conrt  will  doubt- 
less generally  be  followed  in  the  Executive  Departments ;  and,  while 
they  are  to  be  reported  to  the  proper  Department  "for  its  guidance  and 
action,''  they  are  not  declared  conclusive.  If  they  had  been  so  in- 
tended, the  law  wonld  have  authorized  the  court  to  render  judgment, 
as  in  other  cases.  The  fact  that  it  dues  not  is  clear  evidence  of  a  pur- 
pose to  make  the  action  of  the  court  subject  to  revision.  This  act  re- 
fers to  "a  claim  or  matter  •  •  pending  in  any  of  the  Executive  Depaft- 
nients."  If  a  claim,  transmitted  under  this  act  to  the  Court  of  Claims, 
is  pending  in  the  Interior  Department,  the  "findings-and  opinions"  of 
said  court  will  be  reported  to  said  Department  "  for  its  guidance  and 
action."  But,  affcer  this,  the  claim  must  pass  to  the  proper  accounting 
officers  of  the  Treasury  Department  for  their  independent  action.  The 
act  Jhus  seems  more  especially  designed  to  aid,  in  the  performance  of 
their  duties,  those  officers  of  Executive  Departments  who  are  not  ac- 
counting officers.  This  may  be  reasonably  inferred  from  its  language, 
and  from  the  fact  that  it  applies  to  all  Executive  Departments  alike,  and 
tbat  the  accounting  officers  are  only  in  the  Treasury  Department.  It 
would  perhaps  seem,  therefore,  that  it  can  have  no  application  in  the 
Treasury  Department  beyond  that  which  it  provides  for  other  Depart- 
ments.   But  it  will  doubtless  furnish  valuable  aid  to  the  accounting 
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officers.  The  learning  and  ability  of  tbe  eminent  judges  of  the  Conit 
of  Claims  fiirnish  a  sufficient  guarantee  of  this. 

'  6.  Reference  has  already  been  made  to  the  act  of  March  3,  1875  (18 
Stat.,  481),  upon  the  subject  of  set-oflF.  And  the  duty  of  accounting 
officers,  and  of  the  Secretary  of  the  Treasury,  as  related  U)  such  officers, 
has  been  somewhat  considered,  in  the  cases  above  cited,  on  this  subject, 
(Georgia  Case,  4  Lawrence,  Compt.  Dec. ;  Reeside's  Appeal,  Id. 

II.  Judicial  authority  exercised  directly  against  accounting  officers. 

Judicial  proceedings  against  accounting  officers  may  be  by  (1)  man- 
damtiSj  (2)  injunction,  (3)  civil  action,  or  (4)  criminal  prosecution. 

1,  Mandamts. — ^An  application  for  a  writ  of  mandamus  by  claimants 
against  the  United  States  frequently  presents  questions  between  the 
courts  and  the  accounting  officers.  In  the  exercise  of  the  jurisdiction 
given  by  law  to  these  officers,  they  are  not  subject  to  control  by  manda- 
musy  as  to  the  manner  in  which  they  shall  exercise  their  official  judg- 
ment or  discretion.  (The  United  States  v.  Guthrie,  17  How.;  284 ; 
Brashear  v.  Mason,  6  Id.y  92;  Deoatur  v.  Paulding,  14  Pet.,  497;  Klink's 
Case,  1  Lawrence,  Compt.  Dec,  2d  ed.,  254.)  But,  *'  when  a  plain  official 
duty,  requiring  no  exercise  of  discretion,  is  to  be  performed,  and  per- 
formance is  refused,  any  person  who  will  sustain  personal  injury  by 
such  refusal  may  have  a  mandamtLs  to  compel  its  performance."  (Board 
of  Liquidation  et  al.  v.  McComb,  92  U.  S.,  531 ;  Lower  et  al.  v.  United 
States  ex.  rel,  91 U.  S.,  536 ;  Kendall  v.  The  United  States,  12  Pet.,  524.) 
So,  when  an  accounting  officer  is  required  by  law  to  exercise  judgment 
and  discretion  as  to  an  account,  and  he  refuses  to  do  so,  he  may  be 
compelled  by  mandamus  to  perform  his  duty.  (Ex  parte  Bussell,  13 
Wall.,  670 ;  Commissioner  of  Patents  v.  Whiieley,  4  Id.^  534 ;  l^eeside  r. 
Walker,  11  How.,  272.) 

2.  Injunction. — ^An  application  for  a  writ  of  injunction  also  fre- 
quently presents  questions  between  the  courts  and  the  aocounting 
officers. 

This  writ  will  not  lie  to  control  accounting  officers  in  exercising  their 
judgment  or  discretion  on  matters,  when  such  exercise  is  required  of 
them  by  law.  (Gaines  v.  Thompson,  7  Wall.,  347;  Walker  v.  Smith,  21 
How.,  579;  Keyser's  ,Case,  4  Lawrence,  Compt.  Dec.)  But,  when 
a  plain  official  duty  requiring  no  exercise  of  discretion  is  to  be  per- 
formed, and  such  duty  is  threatened  to  be  violated  by  some  positive 
unauthorized  official  act,  any  person,  who  will  sustain  personal  loss  or 
injury  thereby  for  which  adequate  compensation  cannot  be  had  at  law, 
may  have  an  injunction  to  prevent  its  performance.  (Board  of  Liqui- 
dation et  al.  V.  McComb,  92  U.  S.,  531.) 

On  the  general  power  of  courts  by  injunction,  as  affecting  claims  to 
be  passed  upon  by  accounting  officers,  some  authorities  are  collected  in 
Keyser's  case  (4  Lawrence,  Compt.  Dec),  and  in  Klink's  Case  (1  Id.,  2d 
ed.,  254,  note). 
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3.  Civil  action. — Some  officers  incur  a  civil  liability  ia  damages  for 
a  malicious  act  exercised  without  authority.  An  action  will  not  lie 
ajjainst  a  judge  for  any  matter  done  by  him  in  the  fexercise  of  his  judi- 
cial functions.  The  Comptrollers  are  qtuisi  judicial  officers.  (1  Law- 
rence, Compt.  Dec,  2d  ed.,  Introduction ;  Jd.,  App.,  ch.  XII,  637,  546*) 
The  jurisdiction  they  exercise  is  "due  process  of  law."  (Murray's 
Lessee  et  al.  v.  Hoboken  Land,  &c.,  Co.,  18  How.,  272;  Hambleton  v, 
Dempsey  &  Co.,  20  Ohio,  168;  Georgia  Case,  4  Lawrence,  Compt.  Dec.) 
Some  of  the  cases  upon  the  liability  of  officers  will  be  found  collected 
in  Receiver's  Case.    (1  Lawrence,  Compt.  Dec,  2d  ed.,  375,  note.) 

4.  Ceiminal.  peosbcution. — Accounting  officers  are  subject  to  crim- 
iual  laws  against  official  corruption. 

III.  Judicial  authority  affecting  claims  pending  for  the  consideration 
of  accounting  officers. 

Judicial  proceedings  have  been  frequently  instituted  (1)  to  determine 
the  conflicting  rights  of  parties,  or  (2)  to  assert  sonve  interest  in,  or  (3) 
Hen  upon,  claims  pending  before  accounting  officers,  and  indirectly  to 
afifect  their  decision  thereon.  No  decree  made  in  such  case  by  a  court 
cau  control  the  action  of  accounting  officers,  or  affect  their  judgment, 
or  require  payment  to  any  party,  or  in  any  form,  other  than  that  deter- 
mined by  the  proper  Comptroller.  This  subject  is  discussed  and  author- 
ities cited  in  Keyser's  case  (4  Lawrence,  Compt  Dec).  The  effect 
of  such  judicial  action,  as  between  the  parties  thereto,  and  in  relation 
to  money  arising  from  a  claim  against  the  United  States  after  its  pay- 
ment by  the  Treasurer  or  other  disbursing  officer,  is  not  to  be  determined 
by  accounting  officers,  but  by  the  courts.  The  rights  of  claimants 
against  the  United  States  may  be  indirectly  affected  by  the  judgment 
of  a  court,  but  this  is  not  conclusive  on  accounting  officers.  (Viser's 
Case,  1  Lawrence,  Compt.  Dec,  2d  ed.,  75.) 

IV.  Judicial  authority  affecting  claims  after  the  final  abtion  of  ac- 
counting officers  thereon. 

1.  A  claimant,  whose  claim  is  rejected  by  accounting  officers,  or  al- 
lowed for  a  sum  less  than  the  claimant  asserts  or  believes  to  be  due,  has 
a  judicial  remedy  in  specified  cases.  And  there  is  a  judicial  remedy  in 
»ome  other  cases.    Thus,  the  Revised  Statutes  provide,  as  follow: 

Sec.  1059.  The  Court  of  Claims  shaU  have  jurisdiction  to  hear  and  determine  the 
foHowing  matters: 

First.  AU  claims  founded  upon  any  law  of  Congress,  or  upon  any  regulation  of  an 
Exwntive  Department,  or  upon  any  contract,  expressed  or  implied,  with  the  Govem- 
»»«il  of  the  United  States,  and  all  claims  which  may  be  referred  to  it  by  either  House 
«f  Cougress. 

Second.  All  set-offs,  counter  claims,  claims  for  damages,  whether  liquidated  or 
Qnlif|iiiclated,  or  other  demands  whatsoever,  on  the  part  of  the  Government  of  the 
I  uitM  States  against  any  person  making  claim  against  the  Government  in  said  court* 

Tbinl.  The  claim  of  any  paymaster,  quartermaster,  commissary  of  subsistence,  or 
••th*T  disbursiug  officer  of  the  United  States,  or  of  his  administrators  or  executors, 
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for  relief  from  responsibility  on  account  of  capture  or  otherwise,  while  in  the  line  of 
his  duty,  of  Government  funds,  vouchers,  records,  or  papers  in  his  charge,  and  for 
which  such  officer  was\ind  is  held  responsible. 

Fourth.  Of  all  claims  for  the  proceeds  of  captured  or  abandoned  property,  a«(  pro- 
vided by  the  act  of  March  12,  eighteen  hundred  and  sixty-three,  chapter  one  huQdre<l 
and  twenty,  entitled  ''An  act  to  provide  for  the  collection  of  abandoned  property 
and  for  the  prevention  of  frauds  in  insurrectionary  districts  within  the  United 
States,"  or  by  the  act  of  July  two,  eighteen  hundred  and  sixty-four,  chapter  two 
hundred  and  twenty-five, ' being  an  act  in  addition  thereto:  Provided,  That  the 
remedy  given  in  cases  of  seizure  under  the  said  acts,  by  preferring  claim  in  the  Court 
of  Claims,  shall  be  exclusive,  precluding  the  owner  of  any  property  taken  by  agents 
of  the  Treasury  Department  as  abandoned  or  captured  property  in  virtue  or  under 
color  of  said  acts  from  suit  at  common  law,  or  any  other  mode  of  redress  whatever, 
before  any  court  other  than  said  Court  of  Claims:  [Prwnded,  aho,  That  the  jurisdic- 
tion of  the  Court  of  Claims  shall  not  extend  to  any  claim  against  the  United  Stat-es 
growing  out  of  the  destruction  or  appropriation  of,  or  damage  to,  property  by  the 
Army  or  Navy  engaged  in  the  suppression  of  the  rebellion.  ]  " 

Skc.  1063.  Whenever  any  .claim  is  made  against  any  Executive  Department, 
involving  disputed  facts  or  controverted  questions  of  law,  where  the  amount  in  con- 
troversy exceeds  three  thousand  dollars,  or  where  the  decision  will  affect  a  class  of 
•asesy  or  furnish  a  precedent  for  the  future  action  of  any  Executive  Department  in 
the  adjustment  of  a  class  of  cases,  without  regard  to  the  amount  involved  in  the 
particular  case,  or  where  any  authority,  right,  privilege,  or  exemption  is  claimed  or 
denied  under  the  Constitution  of  the  United  States,  the  head  of  such  Department 
may  cause  such  claim,  with  all  the  vouchers,  papers,  proofs,  and  documents  pertain- 
ing thereto,  to  be  transmitted  to  the  Court  of  Claims,  and  the  same  shall  be  there 
proceeded  in  as  if  originally  commenced  by  the  voluntary  action  of  the  claimant ; 
and  the  Secretary  of  the  Treasury  may,  upon  the  certificate  of  any  Auditor  or  Comp- 
troller of  the  Treasury,  direct  any  account,  matter,  or  claim,  of  the  character, 
amount,  or  class  described  in  this  section,  to  be  transmitted,  with  all  the  vouchers, 
papers,  documents,  and  proofs  pertaining  thereto,  to  the  said  court>,  for  trial  and  ad- 
judication :  Provided,  That  no  case  shall  be  referred  by  any  head  of  a  Department 
unless  it  belongs  to  one  of  the  several  classes  of  cases  which,  by  reason  of  the  subject- 
matter  and  character,  the  said  court  might,  under  existing  laws,  take  jurisdiction  of 
on  such  voluntary  action  of  the  claimant. 

2.  After  claims  have  been  finally  allowed  claimants  in  the  Treasury 
Department,  and  befoi-e  actual  payment  thereof,  creditors  of  such 
claimants  sometimes  seek,  by  judicial  proceedings,  to  have  the  money 
applied  to  the  satisfaction  of  their  debts.  This  subiiect  has  been  dis- 
cussed to  some  extent  in  Keyser's  Case  (4  Lawrence,  Compt.  Dee.^. 
In  this  case  it  is  shown,  that,  after  a  claim  against  the  United  States 
has  been  paid  by  the  proper  executive  officer  to  such  party  as  he  de- 
termines to  be  entitled  to  payment,  iihen  the  judicial  authority  may  de- 
termine whether  some  other  person  has  an  equitable  right  to  the  fund, 
and,  if  so,  may  decree  .accordingly,  since  executive  officers  generally 
consider  only  the  legal  rights  of  claimants.  ^Kellogg  v.  United  States,  7 
Wall.,  363;  5  Op.  Att.  Gen.,  85.)  The  relation  of  executive  to  judicial 
authority  has  been  considered  in  many  cases.  (Johnson  v.  Towsley,  13 
WaU.,  72;  Draft  Case,  1  Lawrence,  Compt.  Dec,  2d  ed.,  11;  Keyser's 
Case,  4  Jc?.;  1  Op.  Att.  Gen.,  681-684;  3  M,  531,  718;  7  W.,  80;  16 
Id,,  367.) 
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3.  In  settling  the  accounts  of  disbursing  and  other  ofdcers  in  the 
Treasury  Department,  balances  are  sometimes  certified  against  them. 
When  suit  is  brought  on  their  bonds,  or  otherwise,  to  recover  the 
amount  so  certified,  the  action  of  the  Comptroller  is  open  to  inquiry  in 
mah  suit.  (Viser's  Case,  1  Lawrence,  Compt.  Dec.  2d  ed.,  75;  Martin's 
Case,  2  Jrf.,  332;  Hobbs's  Case,  2  Id.,  653.)  The  eflPect  of  certified  bal- 
ances as  evidence  in  judicial  proceedings  in  certain  cases  is  prescribed 
by  section  886  of  the  Bevised  Statutes,  and  numerous  decisions  have 
been  made  thereon.  (McKnight's  Case,  13  Ct.  Cls.,  310.)  In  aetions 
against  the  United  States  such  balances  are  not  evidence.  (Malakof 
Bitters  Case,  3  Lawrence,  Compt.  Dec,  136,  note.)  When  balances  are 
certified  in  favor  of  the  United  States  (Be v.  Stat.,  236),  and  an  action 
is  brought  thereon  against  the  debtor,  the  whole  subject  is  open  to 
judicial  inquiry. 

The  general  rule  is,  that  the  courts  cannot  in  any  respect  control, 
interrupt,  or  interfere  with  accounting,  or  other  executive,  officers  in 
the  exercise  of  the  jurisdiction  conferred  npon  them  by  law,  and  requir- 
ing the  employment  of  their  judgment  and  discretion. 

In  Murray's  Lessee  ei  al.  vs.  Hoboken  Land  and  Improvement  Com- 
)»any  (18  How.,  272,  281),  it  was  decided  that  the  adjustment  of  claims 
against  the  United  States  is  ^^an  exercise  of  executive  and  not  of  judi- 
cial power,''  and  that  judicial  power,  as  to  them,  is  only  exercised  by 
virtue  of  the  act  of  May  15, 1820  (3  Stat.,  692). 

The  clear  inference  from  this  statute  is,  that  it  was  deemed  necessary,  * 
because,  without  it,  there  c6uld  be  no  judicial  interference  to  determine 
the  rights  of  claimants  prior  to  the  final  aotion  of  the  Treasury  De- 
partment. 

The  judicial  decisions  defining  the  extent  of  judicial  authority  lead 
to  the  same  conclusion.  The  effect  of  them  all  may  be  summed  up  in 
a  few  words : 

The  courts  cannot  interfere  with  executive  officers  in  the  exercise  of 
a  statutory  power  to  examine,  allow,  and  pay  claims,  when  its  perform- 
ance requires  of  such  officers  the  employment  of  their  judgment  and 
discretion. 

When  there  are  rival  claimants  demanding  payment  of  the  same 
claim,  and  executive  officers  make  payment  to  the  wrong  claimant,  a 
court  having  jurisdiction  of  the  parties  and  subject-matter  may,  after 
«uch  payment,  as  between  the  parties  or  others  charged  with  notice, 
jrive  relief  to  the  rightful  claimant.^ 

After  the  allowance  of  a  claim  by  the  proper  executive  officers,  the 
grant  of  a  Treasury  warrant  for  payment  thereof,  and  the  issue  of  a 
draft  thereon,  no  court  can  by  decree  determine  to  which  of  two  or 
more  rival  claimants  payment  of  such  draft  shall  be  made  by  the 
executive  officers,  so  as  to  require  them  to  make  payment  in  accord- 
ance therewith.  But  in  such  case,  a  court  having  jurisdiction  of  all 
parties  in  interest  by  personal  service  of  process  may  by  decree  deter- 
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mine  the  rights  of  the  parties  inter  se,  which  decree  will  be  operative  on 
them,  after  payment,  to  determine  the  right  to  the  fund.  Executive 
officers  are  not  bound  to  await  the  final  decision  of  such  proceeding 
before  making  payment;  but  will  generally  respect  such  decision,  if 
made  before  payment,  in  two  classes  of  eases:  Jirst^  when  the  equitable 
title  of  a  claimant  is  determined,  because,  as  a  general  rule,  accounting 
officers  deal  only  with  legal  rights  (Kellogg  v.  United  States,  7  Wall.^ 
363;  3  Op.  Att.  Gen.,  29;  5  7d.,  S6;  11  Jd.,  7);  and  second^  when  the 
fund,  from  which  payment  is  to  be  made,  is  held  by  the  United  States 
as  a  triLstj  such  trust  being  a  subject  of  equity  jurisdiction. 

And  a  decree  may  perhaps  be  made  in  personam^  requiring  an  assign- 
ment of  such  claim,  after  the  issue  of  a  Treasury  warrant  and  drafts 
when  the  right  to  such  assignment  is  based  on  an  equitable  title.  Such 
actual  assignment  would,  of  course,  be  respected  by  executive  officers  in 
making  payment. 

The  authorities,  upon  the  exercise  of  judicial  power  by  mandamus y 
support  these  views.  Thus,  in  The  United  States  v.  Guthrie  (17  How., 
303),  in  which  an  effort  was  made  to  require  an  executive  officer  to  pay 
a  claim  against  the  United  States,  it  is  said: 

The  only  legitimate  inquiry  for  our  determination  upon  the  case  before  us  is  thi^: 
Whether,  under  the  organization  of  the  federal  government,  or  by  any  known  princi- 
ple of  law,  there  can  be  asserted  a  power  in  the  circuit  court  of  the  United  States  for  the 
District  of  Columbia,  or  in  this  court,  to  command  the  withdrawal  of  a  sum  or  sumn 
^>f  money  from  the  trfasnry  of  the  United  States,  to  be  applied  in  satisfaction  of 
disputed  or  controverted  claims  against  the  United  States?  This  is  the  questioiu 
ths  very  qnestioA  presented  for  our  determination ;  and  its  simple  statement  would 
seem  to  carry  with  it  the  most  startling  considerations,  nay,  its  unavoidable  nega- 
tion, unless  this  should  be  prevented  by  some  positive  and  controlling  command;  for 
it  would  occur,  a  prioriy  to  every  mind  that  a  treasury  not  fenced  round  or  shieldt^d 
by  fixed  and  established  modes  and  rules  of  administration,  but  which  could,  be  sub- 
jected to  any  number  or  description  of  demands,  asserted  and  sustained  through  the 
undefined  and  undefinable  discretion  of  the  courts,  would  constitute  a  feeble  and  in- 
adequate provision  for  the  great  and  inevitable  necessities  of  the  nation.  The  gov- 
ernment under  such  a  regime,  or,  rather,  under  such  an  absence  of  all  rule,  would,  if 
practicable  at  all,  be  administered  not  by  the  great  departments  ordained  by  the 
Constitution  and  laws,  and  guided  by  the  modes  therein  prescribed,  but  by  the  un- 
certain, and  perhaps  contradictory  action  of  the  courts  in  the  enforcement  of  their 
views  of  private  interests. 

The  principle  thus  stated  applies  equally  when  there  are  two  or  more 
rival  claimants,  each  demanding  payment. 

The  authorities  which  define  the  extent  of  judicial  power  by  manda- 
mus are  numerous. 

These  principles  are  recognized  in  other  cases,  which  show  that  no 
court  can  interfere  with  executive  officers,  or  control  the  exercise  of 
their  judgment  and  discretion  in  the  issue  of  patents  for  land,  but  that 
after  such  officers  h^ve  fully  executed  their  authority ^  courts  may  deter- 
mine which  of  two  claimants  has  the  real  legal  or  equitable  title  to  the 
land. 

Thus,  in  Johnson  r.  Towsley  (13  Wall.,  72,  85),  it  was  shown  that 
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Towsley,  ou  the  15th  of  June,  1858,  made  a  pre-emption  claim  to  cer- 
tain land.  On  the  5th  of  October,  1860,  Johnson  also  made  a  pre-emp- 
tion claiiD. 

The  Secretary  of  the  Interior  decided  that  Johnson  was  entitled  to 
the  land,  and  a  patent  accordingly  issued  to  him. 

Towsley  filed  a  bill  in  chancery,  and  the  court  decreed  that  the  patent 
to  Johnson  be  canceled,  and  that  the  title  be  vested  in  Towsley. 

The  Supreme  Court  of  the  United  States  held,  in  effect,  that  Towsley 
had  a  perfect  equitable  title,  and  that  a  court  of  equity  would  review 
the  action  of  the  oflBcers  charged  with  the  duty,  under  the  pre-emption 
law,  of  issuing  a  patent. 

The  court,  referring  to  the  decision  of  the  land  officers  in  favor  of  a 
party  applying  to  enter  land  as  a  pre-emptor  or  otherwise,  their  accept- 
ance of  his  money  and  certification  of  his  right  to  a  patent,  said : 

Undoubtedly  this  oonstltates  a  vested  right,  and  it  can  only  be  divested  according  fo 
law.  In  eyery  snch  case,  where  the  land  office  afterwards  sets  aside  this  certificate, 
and  grants  the  land  thus  sold  to  another  person,  it  is  of  the  very  essence  of  judicial 
authority  to  inquire  whether  this  has  been  done  in  violatian  of  law,  and,  if  it  has,  to 
give  appropriate  remedy. 

And  the  syllabus  of  this  case  (sec.  8)  says : 

The  decisions  of  this  court  on  this  subject  establish : 

i.  That  the  judiciary  will  not  interfere  by  mandamus,  injunction,  or  otherwise 
with  the  officers  of  the  land  department  in  the  exercise  of  their  duties,  while 
the  matter  remains  in  their  hands  for  decision, 
ii.  That  their  decision  on  the  facts  which  must  be  the  foundation  of  their  action, 

unaffected  by  fraud  or  mistake,  is  conclusive  in  the  courts, 
iii.  But  that  after  the  title  has  passed  from  the  Government  to  individuals,  and 
the  question  has  become  one  of  private  right,  the  jurisdiction  of  courts  of 
equity  may  be  invoked  to  ascertain  if  the  patentee  does  not  hold  in  trust  for 
other  parties. 

Numerous  authorities  are  cited  in  this  case:  Garland  v.  Wynn,  20 
How.,  8;  Lytle  et  al.  v.  State  of  Arkansas  etaLj  22  Id.^  193 ;  Lindsey  et  al. 
V.  Hawes  et  al.y  2  Black,  559;  Green  v.  Liter,  8  Cranch,  229;  Finley  v. 
Williams,  9  Jd.,  J.64;  McArthur  v.  Browder,  4  Wheat.,  488;  Hunt  and 
others  v.  Wickliffe,  2  Pet.,  201;  The  State  of  Minnesota  v,  Bachelder, 
1  WaU.,  109;  Silver  v.  Ladd,  7  Id.,  219. 

And  see  cases  in  House  Mis.  Docs.  iN'o.  42, 1st  Sess,  47th  Congress, 
June  23, 1882,  Ko.  10,  2d  Sess.  47th  Congress,  Dec.  16, 1882,  per  Law- 
rence  arguendo,  and  Neer  v.  Williams,  27  Kansas,  1,  per  Lawrence 
arguendo, 

Attorney-General  Butler,  December  7, 1835  (3  Op.  Att.  Gen.,  30),  in 
considering  a  case  in  which  payment  of  a  claim  against  the  United 
States  was  demanded  by  an  executor,  and  also  by  a  party  claiming  to 
be  the  equitable  owner  thereof,  said :  "  The  executor,  being  the  legal 
representative  of  the  owner,  is  prima  facie  the  person  entitled  to  re- 
ceive the  money  from  the  Government;  and  though,  in  all  such  cases, 
H.  Mis.  37 IV 
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where  assignments  have  been  made  in  apparently  due  form,  and  no  ob- 
jection is  made  to  the  right  of  the  assignee,  it  would  be  proper  to  make 
payment  to  the  assignee ;  yet  whenever  the  validity  of  the  assignment 
is  impeached,  and  conflicting  claims  exist,  it  is  undoubtedly  the  safest 
coarse  to  pay  to  the  person  legally  entitled^  and  to  leave  all  parties  having 
equitable  claims  to  their  appropriate  remedies  in  the  courts  of  justice. 
Whether,  in  the  present  case,  it  might  not  be  just  to  retain  the  moneys 
until  the  parties  claiming  under  assignments  •  *  •  can  have  oppor- 
tunity to  obtain  the  decision  of  a  comx>etent  tribunal  on  the  validity  of 
their  claims,  is  a  question  of  discretion,  which  belongs  exclusively  to 
•  •  •  [the  Treasury]  Department  to  determine."  See  1  Op.  Att. 
Gen.,  681-6845  3  Id.,  631,  718 ;  7  Id.,  80. 

This  was  prior  to  the  acta  of  July  29, 1846  (9  Stat,  41),  and  February 
26, 1863  (10  Stat,  170),  now  section  3477  of  the  Revised  Statutes,  which 
makes  all  assignments  of  claims  against  the  United  States  void,  ^<  un- 
less they  are  freely  made  •  ♦  •,  after  •  •  ♦  the  issuing  of  a  warrant  for 
the  payment  thereof."  (Di  Cesnola's  Case,  2  Lawrence,  Compt  Dec, 
2d  ed.,  153.)  But  the  opinion  cited  illustrates  the  rule,  that  accounting 
officers  are  generally  only  required  to  look  to  the  legal  title  of  claim- 
ants. Payment  to  the  holder  of  the  equitable  title  may  estop  the  holder 
of  the  legal  title,  when  assenting  thereto,  from  thereafter  asserting  a  right 
to  payment.    (Claims  Assignment  case,  3  Lawrence,  Compt.  Dec,  28.) 

The  accounting  officers,  (1)  to  a  certain  extent,  settle  principles  of 
law  which  are  recognized  in  the  courts,*  and,  (2)  in  some  cases,  their 
action  is  conclusive  on  the  courts.t 

The  decisions  of  the  Supreme  Court  of  the  CTnited  States,  so  far  as 
tbey  settle  individual  rights  in  particular  cases,  or  determiiie  general 
principles  of  law,  should,  in  the  main,  be  regarded  as  finally  authorita- 
tive. 

The  decisions  of  other  courts  may  settle  the  rights  of  parties  in  par- 
ticular cases,  and  the  general  principles  therein  asserted  are  always 
entitled  to  respect,  but  they  are  not,  necessarily,  to  be  adopted  by  the 
accounting  officers  of  the  Treasury  Department.  In  view  of  the  many 
conflicting  decisions  this  could  not  be  otherwise,  i^nd  the  law  baa 
given  accounting  officers  a  jurisdiction  over  which  they  are  to  exercise 
their  own  judgment  The  publication  of  the  decisions  of  the  First 
Comptroller  may  at  least  aid  in  securing  greater  care  in  the  considera- 
tion of  questions  submitted  to  him,  and  in  the  statement  of  general 
principles.  It  may  also  furnish  Congress  with  a  means  of  supplying 
needed  legislation  in  the  public  interest,  and,  as  a  part  of  this,  of  chang- 
ing any  practice  or  principle,  adopted  by  accounting  officers  and  found 
to  be  inexpedient. 

Each  one  of  the  topics  herein  mentioned  leads  into  details,  and  to 
cognate  subjects,  affording  a  wide  scope  for  ample  discussion   and 

*  (1).  See  note  *,  anfey  xxv.  t(*^).  See  note  t,  anie,  xxiv. 
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elacidation.  Gases  will  necessarily  arise  in  the  executive  departments 
of  the  Government  requiring  decisions  on  many  questions  alluded  to 
under  the  several  heads  already  mentioned. 

In  view  of  these  considerations,  it  is  hoped  that  the  pages  which 
follow  may  be  of  some  service  in  the  Departments,  and  to  parties  inter- 
ested in  the  questions  therein  decided. 

WILLIAM  LAWEENCE, 

First  Comptroller. 
Trbasuby  Depabtment,      \ 
FiEST  Comptroller's  Office,  > 
December  31,  1882.  ) 
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IN  THE  MATTER  OF  WITHHOLDING  FOR  BENEFIT  OF  CONTRACTOR  A 
PENALTY  STIPULATED  FOR  IN  A  SUBCONTRACT  FOR  CARRYING  MAILS.— 
DORSEY'S  APPEAL. 


1.  When  a  BiibooD tractor  carrying  mails  is  entitled  to  be  paid  therefor  a  less  8uni 

than  the  original  contractor,  the  latter,  if  he  be  entitled  to  payment  of  the  re^i- 
dne,  may  appeal  to  the  First  Comptroller  from  the  settlement  of  the  account  uf 
the  subcontractor  made  by  the  Auditor  of  the  Treasury  for  tlie  Post-Offlce  De- 
partment. 

2.  A  clause  in  a  subcontract  for  carrying  malls,  declaring  that  ninety  days'  notice 

shall  be  given  by  the  subcontractor  to  the  contractor  of  any  intention  to  cease 
carrying  service,  and  that  a  failure  to  give  such  notice  shall  work  a  forfeiture  of 
pay  that  may  be  due  the  subcontractor,  and  that  the  Sixth  Auditor  is  authorizecl 
and  directed  to  retain  such  sum  for  th^  use  of  the  contractor,  is  void  so  far  as  it 
attempts  to  give  authority  to,  or  impose  a  duty  on  such  Auditor. 

3.  A  subcontract  for  carrying  mails  cannot  impose  a  duty  on  an  officer  outside  of,  and 

beyond  that  prescribed  by  statute. 

4.  Accounting  officers  cannot  declare  forfeitures  of  rights  for  private  persons  inter  sese 

in  which  the  government  has  no  interest,  and  in  a  form  which  might  divest 
property  beyond  reclamation  by  judicial  process. 

5.  The  law  does  not  sanction  the  enforcement  of  penalties  for  private  parties  inter  eese 

beyond  actual  damages  sustained,  and  which  are  not  in  their  character  liquidated 
damages. 

6.  The  power  of  accounting  officers  to  pas^on  claims  for  unliquidated  damages  con- 

sidered. 

7.  A  void  clause  of  a  contract  may  be  severable  from  the  residue  of  the  provisions, 

when  the  latter  are  not  in  any  material  sense  dependent  on  the  former ;  and  in 
such  case  the  valid  provisions  may  be  enforced. 

6.  The  Postmaster-General  has  authority  to  sanction  a  subcontract  for  carrying  the 
mails,  even  though  it  may  deprive  the  sureties  of  the  contractor  of  the  means  of 
being  indemnified  against  a  liability  for  damages;  and  the  liability  of  the  sure- 
ties will,  nevertheless,  continue. 

9.  The  Auditor  of  the  Treasury  for  the  Post-Office  Department,  in  certifying  balances, 
is  not  generally  concluded  by  the  amount  approved  by  officers  of  the  Post-Office 
Department. 

March  28, 1878,  John  W.  Borsey,  with  sureties,  made  a  contract  with 
the  TJuited  States,  subject  to  the  postal  laws  and  regulations,  to  trans- 
H.  Ex.  219 1 
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port  the  mail  in  the  Star  service  on  route  No.  38113,  from  White  Eiver, 
Colorado,  by  Windsor  and  Dixon,  to  liawlius,  in  Wyoming  Territory, 
and  back,  once  a  week,  at  $  1,700. peV  year,  from  July  1, 1878,  to  July  1, 
1882,  on  a  schedule  time  Qf -.1113;  h'cows,*  with  a  provision  that  service 
might  be  increased  .b^  the'JS^sfmaster-General  at  pro  rata  pay,  and 
senice  "expeditfi'*':4<r'ji^o  rata  pay,  or  decreased,  curtailed,  or  dimin- 
ished, wi^  'ene'jnonrth's  extra  pay  in  such  case  in  accordance  with  law. 

MayJlj*^&7S;*two  additional  trips  per  week  were  ordered,  and  service 
•j^speSited  from  108  hours  to  45  hours  to  take  effect  May  12,  1879,  and 
additional  pay  fixed  at  $12,006.25  per  annum. 

October  15, 1880,  a  subcontract  was  made  with  the  written  consent 
of 'the  Postmaster-General,  between  said  Dorsey  and  Eugene  Taylor,  as 
subcontractor,  with  sureties,  by  which  the  subcontractor  agreed  to  carry 
the  mail  on  said  route,  as  required  by  the  original  contract,  from  said 
<late  to  July  1, 1882,  for  a  compensation  of  $10,000  per  annum,  for  three 
trips  per  week,  or  $20,000  for  six,  present  schedule  time,  45  hoars  each 
way,  the  rate  of  speed  not  to  be  increased  under  this  contract;  and  the 
subcontractor  was  to  be  entitled  to  a  pro  rata  increase  of  pay  at  above- 
named  rate  for  all  increased  service  ordered  by  the  Post-Office  Depart- 
ment; and  if  fines  or  deductions  should  be  made  by  the  Post-Office 
Department  because  the  mails  had  not  been  carried  promptly  and  se- 
curely, the  subcontractor  was  to  pay  Dorsey  all  loss  and  damage  which 
he  might  sustain  in  consequence  thereof.  The  subcontract  contains  the 
following  agreement  in  respect  of  such  damage: 

"  It  is  agreed  that  ninety  days'  notice  shall  be  given  by  the  second 
party  of  any  intention  to  cease  carrying  service  on  this  route,  and  a 
failure  to  give  such  notice  shall  work  a  forfeiture  of  pay  that  may  be 
due  the  second  party,  and  the  Sixth  Auditor  of  the  Treasury  is  hereby 
authorized  and  directed  to  retain  such  pay  from  the  sum  that  may  be 
due  to  the  second  party  for  the  benefit  and  use  of  the' first  party." 

It  was  provided,  also,  that  the  subcontractor  was  to  transport  the  mail 
^'upon  such  schedule  time,  and  for  such  additional  trips,  as  the  Post- 
Office  Department  may  from  time  to  time  direct,  and  in  full  and  com. 
plete  compliance  with  the  requireipents  of  the  postal  laws  and  the  reg- 
ulations of  the  Post-Office  Department,  •  •  •  and  subject  to  all  re- 
quirements and  liabilities  of  the  said  contractor." 

The  Auditor  was  duly  notified  of  the  filing  of  the  subcontract.  (Act 
May  17, 1878,  sec.  3, 20  Stats.,  61.) 

The  following  orders  were  made  by  the  Second  Assistant  Postmaster- 
General:  Ko.  2170,  March  8, 1881,  to  take  effect  from  April  1, 1881:  "in- 
crease service  to  seven  trips  per  week,  and  allow  contractor  $18,275 
per  annum  additional  pay,  being  pro  ratdy  and  allow  subcontractor 
$13,333.33  per  annum  additional  pay,  being  pro  raiA]^^  and  No.  12909, 
September  21, 1881,  to  take  effect  from. October  1,  1881,  to  "restore 
original  running  time  and  deduct  $20,081.25  from  annual  pay  of  con- 
tractor, being  the  sum  he  is  receiving  for  expedition,  and  $14,651.14 
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from  annual  pay  of  subcontractor  pro  rataJ^  From  same  date  it  re- 
duced 8erviQe  to  three  times  a  week  and  deducted  $6,800  per  annum 
from  pay  of  contractor,  and  $4,961.25  ]>er  annum  from  pay  of  subcon- 
tractor, heiwg  pro  ratd]  and  it  allowed  the  contractor  one  month's  extra 
pay  on  $6,800  per  annum  only. 

October  1, 1881,  the  subcontractor's  agent  demanded  of  the  agent  of 
the  contractor  that  the  latter  put  up  $  1,000  per  month,  or  $9,000  for  the 
remaining  term  of  the  contract,  as  security  for  the  payment  of  the  sub- 
contractor, otherwise  he  would  abandon  the  subcontract.  October  7, 
1881,  the  subcontractor  ceased  to  perform  service. 

Order  14249,  October  8, 1881,  of  the  Second  Assistant  Postmaster- 
General,  suspended  the  pay  of  the  contractor  and  subcontractor,  other 
service  having  been  employed. 

October  27,  1881,  the  Second  Assistant  Postmaster-General  certified 
to  the  Sixth  Auditor  performance  of  the  contract  for  the  quarter  ending 
September  30, 1881,  without  failures  or  delinquencies,  and  called  his  at- 
tention to  the  clause  in  the  subcontract  authorizing  retention  of  pay  of 
the  subcontractor  under  certain  conditions. 

Order  15342,  November  2, 1881,  of  the  Second  Assistant  Postmaster- 
General  terminated  the  recognition  of  Taylor's  subcontract  from  October 
6, 1881,  and  modified  order  14249  so  as  to  remove  the  suspension  of  the 
pay  of  the  subcontractor. 

November  12,  1881,  the  Sixth  Auditor,  by  report  No.  34959,  stated 
an  account  on  which  a  balance  of  $5,833.33  was  found  to  be  due  Eugene 
Taylor,  subcontractor,  per  quarter,  per  contract  from  July  1  to  Septem- 
ber 30,  1881 ;  and  the  Auditor  thereupon  certified  to  the  Postmaster- 
General  "that  there  is  payable  to  the  above-named  subcontractor  the 
amount  specified  agreeably  to  the  provisions  of  the  act  of  Congress  ap- 
proved May  17,  ^878,  and  information  received  from  the  contract  of- 
fice." 

November  14,  1881,  the  contractor,  Dorsey,  appealed  to  the  First 
Comptroller,  from  the  action  of  the  Auditor  in  certifying  as  due  the 
subcontractor  $5,833.33  instead  of  crediting  the  same  to  John  W.  Dor- 
sey, the  contractor,  "as  authorized  and  required  to  do  by  the  subcon- 
tract, for  failure  to  give  90  days'  notice  of  intention  to  drop  the  service.'^ 
Order  17052,  December  1*J,  1881,  of  Second  Assistant  Postmaster- 
General  recognizes  temporary  service  performed  by  Charles  T.  Perkins, 
from  October  7  to  November  27,  1881,  22  round  trips  at  $64.55  each, 
$1,420;  and  it  directs  the  Auditor  to  charge  the  contractor  said  sum  of 
$1,420,  and  rescinds  order  No.  14249  of  October  8,  1881. 

Mr.  W.  LiUey  for  Taylor. 

1.  The  rights  of  the  subcontractor  and  the  authority  of  the  Sixth 
Auditor  are  fixed  by  act  of  May  17, 1878,  sec.  3  (20  Stat.,  61).  This 
gives  authority  to  pay  the  earnings  of  the  subcontractor  to  the  original 
contractor  in  one  case  only,  but  is  silent  as  to  all  others.    If  the  pur- 
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pose  of  the  statute  had  been  to  give  the  Auditor  authority  iu  "any  bat 
the  one  case,  it  would  have  said  so,  and  prescribed  a  mode  of  obtaining 
evidence. 

2.  This  is  not  an  appealable  case.  It  is  not  a  settlement  of  the  ac- 
counts of  Dorsey.    (Rev.  Stat.,  270.) 

The  subcontractor  incurred  no  forfeiture,  and  if  he  did  he  has  a  set- 
off which  more  than  covers  it. 

4.  The  First  Comptroller  is  not  invested  with  authority  to  adjudge 
a  forfeiture  or  provided  with  the  means  of  ascertaining  the  necessary 
evidence. 

Hon.  Robert  O.  Ingersoll  and  Mr.  W.  8.  Bush  for  Dorsey. 

I.  The  Post-Office  Department  has  assumed  that  the  Auditor  is  sub- 
ject to  its  decisions  and  orders  in  the  settlement  of  accounts,  and  is 
bound  by  them,  but  this  is  not  the  law.  "All  expenses"  are  ** subject 
to  the  settlement  of  the  Auditor."  (Rev.  Stat.,  396,  4055,  277 ;  7  Op., 
439,  729,  488;  15  Op.,  198;  Postal  Regulations  of  1879,  sees.  29,  59, 
1140, 1141,  1142).  These  confer  on  the  Auditor  full  power  to  determiue 
the  amount  due  contractors  and  to  whom  it  shall  be  paid. 

1.  The  order  of  September  21,  1881,  is  in  violatiou  of  section  3958  of 
the  Revised  Statutes  and  is  void.    It  made  a  new  contract. 

2.  The  order  of  October  8, 1881,  suspending  the  pay  of  the  contractor 
and  subcontractor  is  in  excess  of  the  authority  of  the  Second  Assistant 
Postmaster-General  and  is  void. 

II.  The  Auditor  is  authorized  to  determine  the  amount  due  the  con- 
tractor and  subcontractor.  The  amount  due  the  original  contractor  is 
only  ascertained  after  it  has  been  determined  what  liabilities  he  is 
under  to  the  government.  All  that  the  subcontractor  can  receive  is 
the  balance  due  the  original  contractor  after  his  liabilities  are  ascer- 
tained.    (16  Op.,  64.) 

III.  The  order  Ko.  15342,  of  November  2,  1881,  was  unauthorized. 
It  is  based  on  the  conclusion  that  the  clause  of  the  subcontract  author, 
izing  the  Auditor  to  retain  from  the  subcontractor  the  amount  due  him, 
if  he  threw  down  the  service  without  ninety  days'  notice,  is  surplusage. 
This  is  not  the  law. 

1.  The  subcontract  made  an  absolute  release  of  the  sum  due  the  sub- 
contractor, and  the  Auditor  was  no  longer  bound  to  certify  it  as  due 
him.  If  any  clause  was  surplusage,  the  whole  contract  is  void,  and  the 
subcontractor  would  have  no  remedy  but  to  go  to  the  courts  on  a  quan- 
tum meruit. 

2.  The  sureties  of  the  contractor  have  a  right  to  demand  this  to  in- 
demnify them  against  any  claim  for  fines,  penalties,  and  forfeitures  here- 
tofore against  Dorsey,  and  all  claim  for  damages  that  may  arise  against 
the  contractor  for  the  failure  of  the  subcontractor  to  fulfill  his  contract. 
Hence,  the  Auditor  erred  in  certifying  money  due  the  subcon tract t>r. 

3.  The  Auditor  must  be  governed  by  the  subcontract.    Any  subcon- 
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tractor  can  release  a  claim,  as  in  this  case,  on  failure  to  give  the  stipa- 
lated  notice.  The  Auditor  cannot  dispense  with  it.  (Reeside  vs.  United 
Stat<?s,  8  Wall.,  43.)  If  this  provision  is  illegal,  then  the.provision  in 
Dorsey's  contract,  that  damages  arising  from  the  annulment  of  his  con- 
tract may  be  assessed  by  the  Auditor,  is  illegal. 

4.  The  Auditor  erred  in  auditing  the  account  of  the  subcontractor 
and  certifying  it  to  the  Postmaster  General,  before  he  audited  and  cer- 
tified for  the  contractor  the  amount  due  him  for  the  same  quarter.  The 
sureties  of  the  contractor  have  a  right  to  demand  that  all  fines,  penalties, 
or  forfeitures  against  him  be  deducted  before  paying  anything  to  the 
subcontractor.  Act  May  17, 1878,  sec.  3  (20  Stat.,  61);  Rev.  Stat., 3963; 
Postal  Regulations,  625,  626. 

IV.  This  case  is  properly  appealed.  The  Second  Assistant  Postmas- 
ter-General having  certitied  the  performance  of  service  for  the  quarter 
without  tines  or  deductions,  the  Auditor  should  have  allowed  the  con- 
tractor the  full  sum  of  $7,995  for  the  third  quarter  of  1881,  and,  upon 
failuii*.  of  the  subcontractor  to  give  90  days'  notice,  the  Auditor  should 
have  certified  to  the  contractor  the  full  amount  due  him.  The  appeal 
opens  the  whole  case. 

Decision  by  William  Lawrence,  First  Comptroller. 

Several  questions  are  presented  for  decision,  which  will  be  separately 
considered. 

I.  The  First  Comptroller  has  jurisdiction  by  statute  of  the  appeal 
taken.    The  Revised  Statutes  provide: 

"Sec.  270.  Whenever  the  Postmaster-General  or  any  person  whose 
accounts  have  been  settled  by  the  Sixth  Auditor  is  dissatisfied  with  the 
settlement  made  by  the  Auditor,  he  may,  within  twelve  months,  appeal 
to  the  First  Comptroller,  whose  decision  shall  be  conclusive." 

It  is  urged  that  this  gives  a  right  of  appeal  only  to  the  Postmaster- 
General  and  "any  person  whose  accounts  have  been  settled,"  and  that 
no  account  of  the  appellant  Dorsey  has  been  settled.  It  may  be  true, 
in  literal  strictness,  that  the  account  settled  is  not  that  of  Dorsey  the 
original  contractor,  but  it  is  such  an  account  as  that  he  may  appeal  from 
its  settlement  by  the  Auditor.    The  statute  provides  that: 

"  The  Sixth  Auditor  shall  receive  all  accounts  arising  in  the  Post- 
Office  Department,  or  relative  thereto,  with  the  vouchers  necessary  to 
a  correct  adjustment  thereof,  and  shall  audit  and  settle  the  same,  and 
<*ertify  the  balances  thereon  to  the  Postmaster-General.  He  shall  close 
the  account  of  the  Department  quarterly,  and  transmit  to  the  Secretaoy 
of  the  Treasury  quarterly  statements  of  its  receipts  and  expenditures." 
(Rev.  Stat.,  277.) 

When,  as  in  this  case,  the  subcontractor  is  entitled  to  receive  a  sum 
less  than  the  original  contract  price  for  the  service  performed,  the  bal- 
ance of  the  contract  price  is  to  be  settled  in  an  account  in  favor  of,  and 
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paid  to  the  original  contractor.  (Act  May  17, 1878, 20  Stat.,  62,  sec.  3.) 
The  original  contractor  is  thus  directly  and  immediately  interested  in 
the  settlement  of  the  accounts  of  the  subcontractor,  and  such  settlement 
becomes  an  element  in,  and,  in  effect,  a  part  of,  the  settlement  of  the  ac- 
connt  of  the  contractor.  A  case  may  be  within  the  purpose  of  a  statute 
which  is  not  within  its  letter,  or  it  may  be  within  its  letter  though  not 
within  it  purpose,  yet,  in  either  event,  the  purpose  must  prevail.  (Pot- 
ter's Dwarris,  Stat.,  180.)  A  construction  which  would  deny  to  the  con- 
tractor the  right  to  appeal  would  adhere  to  the  mere  letter  against  the 
purpose  of  the  statute,  and  invoke  the  censure  of  the  maxim — qui  hwret 
in  literaj  hceret  in  cortice.  The  statute  giving  an  appeal  is  remedial  and 
to  be  liberally  construed  to  secure  its  object.  (Potter's  Dwarris,  73, 231. 
Martin's  case,  2  Lawrence,  Comptrollei-'s  Decisions,  330.)  This  case  is 
appealable. 

II.  Section  3737  of  the  Eevised  Statutes  prohibits  and  makes  void  the 
assignment,  "transfer,"  of  any  public  contract;  and  when  such  con- 
tract is  transferred,  it  is,  by  force  of  the  statute,  annulled.  Section 
3903  expressly  provides  that,  in  res'pect  of  mail  contracts,  their  assign- 
.ment  or  transfer  sh^l  be  null  and  void.  (See  Contract  Assignment 
case,  2  Lawrence,  Compt.  Dec.,  473.)  "Postal  Laws  and  Regulations,'' 
promulgated  as  regulations  of  the  Post-Oifice  Department,  1879,  page 
146,  section  623,  contains  the  prohibition  against  assignments  or  trans- 
fers  of  mail  contracts.  Evidently,  under  these  laws,  and  section  623 
of  the  regulations,  there  was  no  authority  to  transfer,  assign,  or  sublet 
a  mail  contract. 

But  the  act  of  May  17, 1878,  section  3  (20  Stat«.,  61),  incorporated  into 
said  regulations  (page  146,  section  624),  says:  "Hereafter  no  sublet- 
ting or  transfer  of  any  mail  contracts  shall  be  permitted  without  the 
consent  in  writing  of  the  Postmaster-General." 

On  principles  of  public  policy  (10  Op.  Att.  Gen.,  4)  and  by  express  pro- 
hibition of  the  law,  as  contained  in  the  two  sections  of  the  Eevised 
Statutes  cited,  there  was  no  power  to  transfer  or  sublet,  or  assign  in 
any  manner,  a  public  contract  for  carrying  the  mails ;  and  yet,  since 
May  17,  1878,  with  but  few  and  unimportant  exceptions,  the  whole 
"star  route"  mail  service  has  been  sublet  by  the  contractors  for  that 
service  to  other  parties  for  performance,  with  the  "  consent  in  writing 
of  the  Postmaster-General."  The  act  of  May  17, 1878,  does  not  in  terms 
grant  any  power  to  th^  Postmaster-General  to  consent  to  such  trans- 
fers or  siiblettings  of  mail  contracts ;  the  prior  law  in  the  most  express, 
positive,  and  unqualified  language  clearly  denied  to  that  officer  and  to 
any  mail  contractor  the  power  to  assign  or  transfer  such  contracts; 
nevertlieless,  since  Congress,  in  enacting  the  act  of  1878,  used  language 
from  which  there  may  be  implied  a  grant  of  authority  to  the  Postmas- 
ter-General to  co/wen^  to  such  transfers  or  sublettings,  this,  under  a  well- 
known  rule  of  construction,  is  equivalent  to  a  grant  of  power  to  the  mail 
contractors  to  sublet  their  contracts,  with  the  written  consent  of  the 
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Postmaster-Generftl ;  and  hence,  to  this  extent,  the  act  of  1878  is  a  ite- 
peal  of  the  previous  prohibitions  against  assignments  and  transfer  of 
mail  contracts.  On  this  construction  hangs  the  validity  of  almost 
every  "star  route"  mail  contract  now  existing. 

The  act  of  May  17,  1878  section  3  (20  Stat.,  61),  authorizes  subcon- 
tracts,  with  the  written  consent  of  the  Postmaster-General.  When  such 
contracts  are  lawfully  made,  co]>ie8  thereof  are  to  be  filed  in  the  office 
of  the  Second  Assistant  Postmast.erQeueral,  and  notice  of  the  filing^ 
i8  required  to  be  given  to  the  Auditor. 

"Said  notice  shall  embrace  the  name  or  names  of  the  original  contractor 
or  contractors,  the  number  of  the  route  or  roures,  the  name  or  names 
of  the  subcontractor  or  subcontractors,  and  the  amount  agreed  to  be 
paid  to  the  subcontractor  or  sul>con tractors.  And  u[)on  the  receipt  of 
►aid  notice  by  the  Auditor  •  •  ♦  •  it  shall  be  his  duty  to  re- 
tain, out  of  the  amount  due  the  original  contractor  or  contractors,  the 
amount  stated  in  said  notice  as  agreed  to  be  paid  to  the  subcontractor 
orsubcontrac  ors,  and  shall  pay  said  amount,  upon  the  certificate  of  the 
Second  Assistant  Postnmster-General,  to  the  subcontractor  or  subcon- 
tractors, under  the  same  rules  and  r**gulations  now  governing  the  pay- 
ments made  to  original  contractors."    {lb.)  ^ 

III.  That  clause  o!  the  subc(mtract  which  assumes  to  invest  the  Audi- 
tor with  authority,  and  to  make  it  his  duty  to  retain  the  pay  of  the  sub- 
contractor for  the  use  and  benefit  of  the  contractor  in  case  of  a  failure  of 
the  subcontractor  to  give  ninety  days'  notice  of  his  intention  to  cease 
carrying  service,  is  void. 

1.  This  is  the  effect  of  the  statute.  The  act  of  May  17,  1878,  after 
authorizing  subcontracts,  with  copy  filed  in  the  oflSce  of  the  Second 
Assistant  Postmaster  General,  requires  this  officer  to  give  notice  to  the 
Auditor.  It  specifies  what  it  shall  contain— among  other  things,  as 
shown  by  the  provision  quoted,  "the  amount  agreed  lo  be  paid  to  the 
subcontractor.''  The  Auditor  is  then  required  "to  retain  out  of  the 
amount  due  the  original  contractor  the  amount  stated  in  said  notice  as 
agreed  to  be  paid  to  the  subcontractor,"  The  statute  thus  fixes  the 
agreed  price  as  the  sum  to  be  retained.  In  thus  affirmatively  fixing  the 
sum  and  prescribing  the  duty  to  retain  it  for  the  subcontractor,  the 
statute,  by  implication,  declares  that  no  part  of  the  moneys  earned  by 
the  subcontractor  shall  be  withheld  from  him  for  the  benefit  of  the  con- 
tractor. Expressio  unius  est  exclnsio  alterius.  The  same  result  follows 
trom  another  x}rinciple. 

2.  A  subcontract  cannot  impose  a  duty  on  an  officer  outside  of  and 
beyond  that  prescribed  by  the  statute.  The  subcontract  in  this  case 
assumes  to  require  the  Auditor  to  ascertain  the  fact  whether  the  sub- 
contractor has  given  a  notice,  not  to  the  government,  but  to  the  con- 
tractor, and  charges  the  Auditor  with  a  duty  to  adjudge  a  forfeit ure» 
The  duties  of  the  Auditor  are  prescribed  by  the  statute,  and  his  time  is 
charged  by  law  with  the  performance  of  official  duties.  Private  parties 
cannot  add  to  his  official  duties,  nor  require  the  performance  of  acta 
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which  are  not  only  unauthorized  by,  but,  as  in  this  case,  in  opposition 
to  what  is  required  by  statute.  The  statute  says  the  subcontract  price 
shall  "be  paid  to  the  subcontractor."  The  subcontract  attempts  to 
engraft  an  exception  to  the  statute.  The  statute,  e\idently,  contem- 
plates a  price  to  be  fixed  by  the  subcontract,  to  be  paid  on  the  perform- 
ance of  service.  It  does  not  contemplate  payment  subject  to  be  defeated 
by  any  contingent  forfeiture  to  which  the  subcontractor  may  imi)rov 
idently  agree  to  submit.  The  statute  does  not  say  so.  Jt  wouhl  require 
clear  language  to  impose  so  dangerous  a  po^er  on  the  Auditor,  and  one 
so  difficult  of  performance. 

The  subcontractor  fqr  mail  service  is,  at  least,  as  much  in  the  serv- 
ice  of  the  government  as  the  original  contractor.  His  right  to  com- 
l)e  tion  for  service  performed  can  be  defeated  only  by  statutory  pro- 
visions. His  compensation  is  as  much  protected  from  the  demands  of 
private  creditors  as  that  of  any  other  person  or  officer  in  the  service  of 
the  government.  It  is  immaterial  whether  the  penalty  stipulation  in 
the  contract  is  or  is  not  a  valid  agreement;  because  the  subcontractor 
has,  by  statute,  a  right  to  the  amount  certified  to  be  due  to  him  for  the 
service  which  he  x)€J||prmed.  The  executive  branch  of  the  government 
has  no  jurisdiction  to  determine  the  amount  to  be  paid  under  that  stip- 
ulation. It  is  a  matter  for  judicial  determination.  The  forfeiture  of 
rights  and  property  cannot,  as  between  private  parties,  be  adjudged 
without  a  judicial  hearing  after  due  notice  |to  the  parties.  (Griffin  t». 
Mixon,  38  Miss.,  434.)  It  is  said  that  a  party  cannot,  even  by  his  own 
misconduct,  so  forfeit  a  right  that  it  may  be  taken  from  him  without 
judicial  proceedings  in  which  the  forfeiture  shall  be  declared  in  due 
form  (Cooley's  Const.  Lim.,  362). 

The  Auditor  has  no  jurisdiction  in  such  a  case;  and  the  consent  of  the 
parties  to  the  contract  could  not  confer  it  upon  him. 

It  is  not  claimed  that  the  amount  found  due  to  the  subcontractor  is 
forfeited  to  the  government  for  any  failure  or  neglect  on  his  part.  Besides 
this,  it  is  conclusively  shown  by  the  certificate  of  the  Second  Assistant 
Postmaster-General  of  October  27,  1881,  that  the  subcontractor  earned 
this  amount  without  any  failure  or  delinquency.  In  such  case  the 
statute  expressly  provides  that  the  payment  shall  be  made  to  the  sub- 
contractor "under  the  same  rules  and  regulations  now  governing  the 
payments  made  to  original  contractors."  This  gives  to  the  subcon- 
tractor the  same  right  to  the  stipulated  compensation  for  the  services 
rendered  bj'  him,  that  the  contractor  would  have  had,  if  instead  of  sub- 
letting the  contract  he  had  performed  it  himself. 

It  has  been  said  in  Ames  v.  Port  Huron  Log-driving  and  Booming 
Company  (11  Mich.,  147):  "It  is  absurd  to  suppose  that  any  official 
power  can  exist  in  any  person  by  his  own  assumption,  or  by  the  euiploy- 
ment  of  some  other  private  person;  and  still  more  so  to  recognize  in 
such  an  assumption  a  power  of  depriving  individuals  of  their  x)roperty." 

It  was  also  said  in  the  same  case,  that  where  a  debt,  or. penalty,  or 
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forfeiture  is  set  up  by  one  person  against  another  the  determination  of 
thediability  therefor  becomes  a  judicial  fuuc^tion;  that  ^^all  judicial 
fiiiictious  are  requiivd  by  the  Constitution  to  be  exercised  by  courts  of 
JQStiee  or  judicial  officers  regularly  chosen;"  and  that  the  party  liable 
*'caii  only  be  i-eached  through  the  forms  of  law  upou  a  legular  hearing, 
unless  he  has  by  contract  referred  the  matter  to  another  mode  of  de- 
termination."   The  latter  mode  can  only  be  by  arbitration. 

3.  The  statute  has  authorized  the  Postmaster-General  to  make  deduc- 
tiong  from  the  pay  of  contractors  for  failures  to  perform  service  accord- 
ing to  contract,  and  to  impose  fines  upon  them  for  other  delinquencies. 
{Rev.  Stat,  3962;  act  March  3, 1879,  sec.  5,  20  Stat.,  358;  Postal  Laws 
and  Regulations,  ed.  1879,  sees.  666-669.)  This  exercise  of  authority  is 
necessary  in  order  to  enforce  the  execution  of  contracts  and  protect 
public  interests.  Whatever  may  be  the  character  of  this  power,  whether 
executive  or  judicial,  it  has  the  sanction  of  a  statute  and  the  assent  of 
the  parties  to  contracts.  Subject  as  it  is  to  judicial  control  it  may  be 
sustained  without  an  infraction  of  the  Constitution.  (Reckner  v.  War- 
ner, 22  Ohio  Stat.,  275.) 

But  the  authority  sought  to  be  given  by  the  suWontract  in  this  case 
is  without  any  sanction  by  statute.  It  seeks  to  prescribe  a  duty  to  forfeit 
rights  of  private  parties  inter  sese,  in  which  forfeiture  the  government 
has  no  concern ;  and  it  seeks  to  do  this  by  no  fixed  rule  of  accounting, 
but  by  contingencies  designed  to  divest  rights  without  "due  process  of 
law."  It  may  well  be  questioned  whether  such  authority  could  be  consti- 
tutionally sanctioned  by  Congress.  (Cooley,  Const.  Lim.,  4th  ed.,  [352] 
437-460.)  The  subcontract  gives  a  right  to  compensation,  but  provides 
for  a  total  forfeiture  thereof  on  failure  to  give  notice.  If  such  forJeiture 
could  be  enforced  by  the  Auditor,  it  might  well  be  urged  that  it  could 
not  be  finally  adjudged  by  him  in  such  a  form  as  to  put  the  money  for- 
feited in  a  position  to  be  lost  to  the  subcontractor,  without  a  judicial 
proceeding  in  court.  (Cooley,  Const.  Lim.,  [363]  450;  OrifBn  v.  Wilcox, 
21  Ind.,  370;  Johnson  v.  Jones,  44  Ills.,  142.)  If  the  money  due  a  sub- 
contractor may,  by  an  accounting  officer,  be  declared  forfeited  and  so 
paid  to  a  contractor,  the  insolvency  of  the  latter  might  place  it  beyond 
the  remedy  of  judicial  process.  A  similar  forfeiture  to  the  government 
could  not  meet  this  difficulty,  since  its  ability  to  meet  all  demands  can- 
not be  questioned  in  courts. 

The  subcontract  attempts  to  require  the  Auditor  to  declare  a  right 
to  payment  forfeited,  to  adjudge  the  money  to  the  original  contractor, 
and  make  payment  accordingly.  This  is,  in  effect,  to  perform  the* office 
of  a  court,  by  making  a  decree  on  a  creditor's  bill,  without  the  formality 
of  a  judgment  to  precede  it.  The  law  gives  no  such  authority  to  the  A  u- 
ditor.  It  may  be  that  a  subcontract  may  require  an  Auditor  to  ascer- 
tain the  fierforinance  by  the  sul>contractor  of  all  conditions  precedent 
to  his  right  to  payment.  Jf  a  particular  notice  be  an  authorized  condi- 
tion precedent,  it  may  be  that  the  Auditor  could  be  required  to  find 
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that  it  was  given.  But  in  this  case  there  has  been  no  failure  to  perform 
any  lawful  condition  precedent.  All  such  conditions  have  been  ^r- 
formed,  and  a  vested  right  to  payment  is  thereby  created;  and  the 
Auditor  is  asked  to  declare  this  forfeited  by  the  failure  to  perform  a 
condition  subsequent.  Advantage  can  only  be  taken  of  the  failure  to 
perform  such  a  condition  as  that  provided  in  the  contract  "by  judicial 
proceedings  •  •  the  equivalent  of  an  inquest  of  offi<:e  at  common 
law,  finding  the  fact  of  forfeiture."  (Schuleni»erg  v.  I  larriman,  21  Wall., 
63.)  As  between  private  citizens  there  can  be  no  exercise  of  le<»islative 
or  executive  power  to  declare  a  forfeiture.  Such  forfeiture  requires^ 
*'  due  process  of  law." 

4.  There  is  authority  for  saying  that  such  uncertain  and  unliquidated 
damages  as  would  arise  for  the  breacli  of  the  subcontract  are  not  within 
the  jurisdiction  of  accounting  oflScers.  (Printers'  Ca«e,  2  Lawrence, 
Compt.  Dec.  504.)  And  if  the  jurisdiction  existed,  the  duty  to  enforce 
it  as  an  entirety  is  at  least  open  to  question,  upon  well  settled  legal  prin- 
ciples. (3  F^ars.  Cont.,  0th  ed.,  150;  Sedgwick,  Dam.  6  ed.,  482,  492,  49S 
n.  505.) 

"The  pay  that  mm  be  due  the  second  party"  which  the  contract  de- 
clares ''forfeited"  for  ''a  failure  to  give  notice  of  any  intention  to  cease 
carrying  the  service"  is  not  liquidated  damages.  From  its  nature  it  may 
be  more  or  less  than  the  real  damages.  The  whole  subject  of  liquidated 
damages  has  been  so  fully  discussed  in  elementary  works  and  decided 
cases  that  it  is  not  deemed  necessary  to  refer  to  them  in  detail.  (3  Pars. 
Cont.,  156;  Sedgwick,  Dam.  0th  ed.,  498  n.  [405];  Van  Buren  v.  DiggeSj 

11  How.,  462;  Tayloe  v.  Sandiford,  7  Wheat,  18;  Astley  v.  Weldon,  2  Bos. 
&  Pul.',  346;  Smith  v.  Dickinson,  3  B.  &  P.,  630;  Kemble  v.  Farren,  6 
Bing.,  141 ;  Homer  v.  Fleirtotf,  9  Moes.  &  Wels.,  678.) 

The  forfeiture  in  this  case  seems  to  have  been  intended  only  to  secure 
the  performance  of  the  main  object  of  the  agreement.  In  such  case 
courts  incline  to  hold  it  a  penalt.f .  (3  Pars.  Cont.,  163  n. :  Sloman  v.  Wal- 
ter, 1  Bro.Ch.,  418;  Graham  r.Bickham,  4  Dall.,  149;  Merrell  i\  Merrell, 
15  Mass.,  488.) 

It  would  be  practicable  for  the  Auditor  to  ascertain  by  computa- 
tion the  "pay  that  may  be  due  the  second  party"  [subcontractor]  at 
the  time  he  ceased  performing  service;  but  the  Auditor  could  not, 
as  the  subcontract  requires,  '-retain  such  pay  for  the  benefit  and  use 
of  the  first  party"  fDorsey],  because  the  law  does  not  give  him  a  right 
to  it.  The  subcontract  attempts  to  secure  as  damages  a  sum  which 
the  law  does  not  give  or  permit  to  be  allowed  as  damages.  The  "pay 
that  may  be  due"  might  be  for  one  or  more  quarters,  or  only  for  a  por- 
tion of  a  quarter's  ser^ice.  The  subcontractor  ceased  to  perform  serv- 
ice October  7.  He  might  have  been  paid  October  1,  in  which  event 
only  seven  days'  pay  would  be  due.  He  might  not  have  been  paid  for 
six  months,  and  so  a  larger  sum  would  have  been  due.  The  amount  is 
so  wholly  uncertain  that  it  cannot  be  regarded  as  liquidated  damages. 
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If  a  tvL%  had  been  imposed  on  Dorsey  for  failure  to  peiform  service 
afte^  October  1,  that  sum  could  have  been  ascertained  by  the  Auditor, 
bat  this  would  not  be  the  sum  he  was  required  by  the  subcontract  to 
retaiu,  nor  would  it  be  necessarily  the  measure  of  damages  to  which 
Dorsey  would  be  entitled.  The  damages  he  would  sustain  by  the  failure 
of  the  subcontractor  to  give  notice  as  required  might  be  much  or  nothing.. 
The  law  fixes  the  general  damages  as  the  difference  between  the  subcon- 
tract price  and  the  real  cost  of  the  service.  (Sedgwick,  Bam.,  426  [366] ; 
(yConner  v.  Forster,  10  Watts,  Pa.,  418;  Ogden  v.  Marshall,  4  Seld.  340  ^ 
Grund  v.  Pendergast,  58  Barb.,  N.  Y.,  216.) 

In  DO  event  could  the  Auditor  lawfully  retain  the  sum  mentioned  ii> 
the  subcontract. 

IV.  It  is  urged  that  if  the  clause  in  question  of  the  subcontract  is  void^ 
the  whole  subcontract  is  void,  and  the  subcontractor  would  have  na 
remedy  but  to  go  to  the  courts  on  a  quantum  meruit. 

1.  If  it  be  assumed  that  the  whole  subcontract  is  void,  then  Dorsey 
(lid  not,  through  his  subcontractor  or  otherwise,  perform  any  service,, 
and  he  is  entitled  to  no  compensation.  If  he  has  made  a  void  contract^ 
he  has  no  concern  with  the  mode  in  which  the  go^rnment  may  settle 
with,  or  the  amount  which  it  may  pay  to,  Taylor. 

2.  But  the  void  clause  of  the  subcontract  is  severable  from  the  residue* 
The  other  provisions  of  the  contract  are  not,  in  any  material  sense,  de- 
pendent on  it,  and  that  part  of  the  contract  which  is  valid  may  be  en- 
forced. (Gelpcke  v.  Dubuque,  1  Wall.,  221 ;  Treadwell  v.  Davis,  34  Oal.,, 
601;  Hynds  v.  Hays,  26  Ind.,  31 ;  Frazier  r.  Thompson,  2  Watts  &  S. 
2:35;  Bich  v.  Dupree,  14  Ga.,  661;  Scott  v.  Duffy,  14  Pa.  St.,  18.) 

V,  It  is  urged  that  the  sureties  of  the  contractor  have  a  rijiht  to  de- 
mand the  forfeiture  in  order  to  indemnify  them  against  any  liability  liere- 
totbre  incurred  against  Dorsej',  and  claims  for  damages  which  may  arise^ 

1.  The  sureties  can  no  more  insist  on  the  execution  of  illegal  claims 
of  a  contract  than  the  principal..  Their  liability  is  measured  by  his.  It 
does  not  appear  that  there  is  any  existing  liability  of  Dorsey,  or  his  sure- 
ties, on  the  contract.  The  protection  of  the  government,  and  the  sureties^ 
against  such  liability  is  found  in  the  statute  providing  that  subcon tracts- 
can  only  be  made  with  the  written  consent  of  the  Postmaster-General  f 
and  it  is  not  to  be  presumed  that  suchjassent  would  be  given  if  the  con- 
tractor should  be  indebted  to  the  government,  or  liable  for  damages,  at 
least  not  in  a  form  which  would  enable  him  to  take  from  the  govern- 
ment the  means  of  indemnity.  But,  if  so,  the  statute  requires  payment 
to  the  subcontractor,  who  ha^i  properly  performed  service,  of  the  sum 
due  by  the  terms  of  the  subcontract.  The  original' contract  is  made  iu 
view  of  the  statute,  and  subject  to  the  authority  it  gives  to  the  Post- 
master-General. If  the  interest  of  the  government  justifies  the  Post- 
master-General in  permitting  a  subcontract  to  be  made,  while  the  origi- 
nal contractor  and  his  sifreties  are  liable  in  damages,  which  may,  pos- 
sibly, sometiwes  happen,  the  sureties  must,  nevertheless,  continue  liable^ 


Digitized  by  VjOOQIC 


12  First  Comptroller's  O^ee^  Treasury  Department, 

The  Postmaster-General  is  not  bonnd  to  sacrifice  the  public  interest,  or 
embarrass  the  mail  service,  to  save  the  sureties  from  liability.  Sains 
poptili  suprema  lex.  The  same  rales  do  not  always  apply  to  the  govern- 
ment which  apply  as  between  private  citizens.  A  contractor,  already 
liable  in  damages  to  the  government  for  failure  to  properly  perform  serv- 
ice,  might  give  such  evidence  of  inability  to  continue  to  transport  mails 
as  to  render  it  desirable  for  the  Postmaster-General  to  approve  a  subcon- 
tract, which,  when  approved,  would  give  the  subcontra<;tor  the  whole  or- 
iginal contract  price,  if  no  better  terms  could  be  procured.  In  justice  to 
the  vast  commercial  and  other  interests  involved  in  the  prompt  delivery 
•of  mails,  the  Postmaster-General  could  not,  in  such  case,  hesitate  to  assent 
to  a  subcontract.  The  law  gives  the  sureties  of  the  original  contractor 
no  immunity  from  past  or  prospective  liability  in  such  ca«e.  Such  immu- 
nity would  contravene  public  policy,  not  only  in  operating  as  an  induce- 
ment to  the  Postmaster-General  to  withhold  his  assent  to  a  needed  sub- 
contract, but  in  depriving  the  government  of  indemnity  by  a  remedy 
against  the  sureties.  It  would  hold  out  an  inducement  to  a  contractor 
with  an  unprofitable  contract  to  compel  assent  to  a  subcontract  for  the 
purpose  of  relievin^is  sureties,  when,  if  he  could  not  thus  relieve  them, 
he  would  have  an  incenlive  to  perform  the  service,  save  his  sureties,  and 
avoid  the  necessity  of  a  subcontract. 

2.  It  is  a  general  rule,  applicable  to  private  parties,  that  a  surety  will 
be  discharged,  at  least  to  a  certain  extent,  if  the  creditor  release  assets 
received  from  the  principal  debtor  resulting  in  loss  caused  by  the  fault 
of  the  creditor.  (Brandt  on  Suretyship,  370-^383;  DeOolyar  on  Guar- 
anties and  Principal  and  Surety,  440.) 

The  principle  on  which  the  surety  thus  becomes  released  is  that  a  loss 
has  been  '*  caused  by  the  fault  of  the  creditor.''  But  the  performance 
•of  an  official  duty  required  by  considerations  of  public  interest  cannot 
be  regarded  as  a  fault ;  and,  hence,  the  principle  stated  does  not  apply 
4iere.  It  may  be  said  that  "  when  the  surety  assumed  his  obligatiou  he 
knew  the  remedies  provided  by  law  for  the  public  interests  might  be 
-enforced''  for  the  benefit  of  the  public  service;  and  that  that  which  is 
lawful  cannot  be  treated  as  fault.    (Perry  v.  Saunders,  36  Iowa,  427.) 

VI.  The  Sixth  Auditor  had  full  authority  to  determine  the  amounts 
4lue  from  the  government  under  the  contracts  to  the  contractor  and  sub- 
•contractor. 

The  Sixth  Auditor  is  not  only  an  auditor,  but  a  comptroller  also. 
His  power  to  audit  and  settle  accounts  and  certify  balances  generally 
carries  with  it  the  right  to  review  amounts  certified  to  him  by  officers 
of  the  Post-Office  Department;  otherwise,  the  An^litor  would  be  reduced, 
as  to  such  sums,  to  the  performance  of  a  mere  ministerial  duty.  The 
power  to  audit  and  settle  claims  and  certify  balances  carries  with  it  the 
authority  to  ascertain  the  validity  and  extent  of  the  demands  to  be  cer- 
tified. To  audit  is  to  hear ;  to  settle  is  to  deci&e.  The  power  to  decide 
hy  necessary  implication  carries  the  authority  to  require  and  pass  on  all 
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reqoisite  evidence.  It  must  be '^always  construed  to  include  all  the 
necessary  and  asaal  means  of  executing  it  with  cflfect.''  (Story,  Agency, 
sec,  58.)  The  power  to  certify  a  balance  due,  certum  facit.  for  a  like 
reason  includes  the  authority  to  review  and  decide  all  questions  of  law 
aod  fact,  and  to  use  all  sources  of  information.  When  Congress  has  in- 
tended the  allowance  or  statement  of  a  claim  to  be  conclusive  on  an  ac- 
counting officer,  explicit  language  has  been  deemed  necessary.  (Rev. 
Stat.,  4Sj  191.)  This  is  necessary,  siuce  such  cases  reverse  the  whole 
auditing  policy  of  the  govei  iiinent.  A  settlement  of  an  account  and  a 
certification  of  a  balance  which  cannot  go  to  the  sources  of  evidence^ 
and  examine  all  questions  of  law  and  fact,  would  practically  be  no  ex- 
amination; it  would  be  the  play  of  Hamlet  with  Hamlet  omitted. 

But  it  is  not  necessary  to  determine  the  extent  of  the  powers  of  the 
Auditor*  or  decide  other  questions  presented  in  argument. 

The  action  of  the  Auditor  is  correct,  and  is  approved  and  confirmed. 

Treasury  Depabtment, 

First  Comptroller's  Office^  January  3,  1882. 


Df  THE  MATTER  OF  COLLECTING  UNDER  POWERS  OF  ATTORNEY  TO  RE- 
CEIVE PAYMENT  SALARIES  OF  OFFICERS  AND  OTHER  CLAIMS  AGAINST 
THE  UNITED  STATES.— CLAIMS- ASSIGNMENT  CASE. 


1.  The  word  " claim"  in  the  statute  (Rev.  Stats.,  3477)  which  makes  void  '< all  trans- 
fers and  assignments  *  *  *  of  any  claim  upon  the  United  States,  •  »  • 
unless  after  the  issuing  of  a  warrant  for  the  payment  thereof,"  includes  salaries 
and  other  liquidated  demands,  as  well  as  unliquidated  demands,  and  all  claims 
of  every  description  except :  (1)  the  salaries  of  ministers,  consuls,  and  commer- 
cial agents  representing  the  United  States  abroad;  (2)  those  included  in  as- 
signments by  operation  of  law ;  (3)  those  included  in  voluntary  assignments  for 
the  benefit  of  creditors ;  (4)  those  included  in  assignments  under  the  act  of  June 
30, 1864  (13  Stats.,  310 ;  Rev.  Stats.,  1526),  and  the  act  of  May  8,  1792  (1  Stats., 
280,  Rev.  Stats.,  1291) ;  (5)  those  included  in  assignments  under  the  operation  of 
special  statutes,  as  that  of  June  16, 1880  (21  Stats.,  287,  sec.  2) ;  (6)  salaries  and 
pay  actually  due  to  Army  officers;  (7)  as  to  assignments  of  judgments  against  the 
United  States,  quiere  T  (8)  as  to  assignments  whether  recognized  in  the  Court  of 
claims,  qnaere  ?  and  (9)  ordinary  claims  against  the  District  of  Columbia. 

^-  The  statnte  makes  void  all  powers  of  attorney,  and  other  authorities  for  receiving* 
payment  of  any  claim,  unless  executed  after  the  issuing  of  a  warrant  for  the  pay- 
ment thereof,  except  in  the  several  excepted  classes  of  cases  above  specified. 

3.  Some  of  the  reasons  which  require  the  word  '^  claim  "  to  be  construed  in  the  com- 
prehensive sense  of  inclndiog  liquidated  demands  are :  (1)  the  weight  of  de- 
cided cases  so  requires ;  (2)  the  reasons  upon  which  the  cases  rest  so  require  ;  (3) 
this  is  the  sense  in  which  it  is  generally  used  in  other  statutes ;  (4)  this  is  it-s  gen- 
eral meaning  ;  it  is  the  most  comprehensive  term  which  can  be  used  to  include 
every  demand  ;  (5)  the  word  is  general  and  comprehensive  in  its  meaning,  and 
by  a  rnle  of  interpretation  is  to  be  applffd  in  a  general  and  comprehensive  sense, 

This  Bubject  is  elaboratefy  discussed  in  an  able  decision  of  Hon.  Hiland  Hall, 
Second  Comptroller,  February  10,  1851.  See  1  Lawrence,  Comptroller's  Decisions, 
Appendix,  p.  509. 
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unless  limited  by  the  context  or  evident  parpose  of  CongreM;  and  it  is  not  so 
limited;  (G)  if  Congress  had  intended  to  permit  the  assignment  of  salaries  and 
liquidated  demands,  it  is  reasonable  to  suppose  the  mode  and  evidence  of  assign- 
ment would  have  been  prescribed,  as  in  the  case  of  government  bonds;  (7)  this 
conbtmction  is  justified  by  the  title  of  the  act  from  which  the  provision  is  taken, 
and  the  penal  provisions  affecting  claims. 

4.  JSemhUf  that  payments  made  by  the  government  under  powers  of  attorney  purport- 
ing to  authorize  them,  but  executed  in  contravention  of  the  statute,  will  estop 
claimants  making  such  powers  from  any  further  demand  upon  the  United  States. 

6.  Powers  of  attorney  are  not  valid  to  authorize  agents  to  receipt  pay-rolls,  or  other 
vouchers  of  disbursing  officers. 

6.  Exceptions  in  statutes  are  not  generally  to  be  enlarged  by  inference. 

7.  On  comiuon-law  principles,  an  aasignment  by  a  public  officer  of  the  future  salary 

of  his  office  is  contrary  to  public  policy  and  void. 

'S.  Corporations  are  subject  to  the  operation  of  section  3477  of  the  'Revised  Statutes. 
A  corporation  therefore  cannot  execute  a  power  of  attorney  **for  receiving  pay- 
ment of  any  claim''  which  is  to  be  paid  by  a  treasury  warrant,  except  after  the 
issuing  of  the  warrant.  But  the  proper  financial  officer  of  a  corporation,  whose 
authority  is  subsisting,  and  without  reference  to  the  time  of  his  appointment, 
may  receive  payment  of  a  warrant  or  indorse  and  collect  a  draft  issued  to  make 
payment  thereof. 

^.  So  the  proper  financial  officer  of  a  corporation,  without  reference  to  the  time  of  his 
'  appointment,  may  receive  and  indorse  checks  of  disbursing  officers  given  to  make 
payment  of  claims  not  to  be  paid  by  warrant.  If  the  charter  of  a  corporation 
authorizes  the  appointment  of  more  than  one  financial  officer  with  authority  to  each 
to  indorse  checks  and  drafts  and  receive  payment  of  claims,  the  authority  of  each 
one  so  appointed  will  be  recognized. 

10.  The  financial  officer  is,  in  legal  contemplation,  the  corporation  qwMd  the  acts 
he  is  authorized  to  perform.  The  evidence  of  his  authority  is  not  a  power  of  at- 
torney, but  a  duly  certified  copy  of  his  appointment,  showins:  his  official  char- 
acter and  authority.  He  sustains  an  official  relation  to  the  corporation,  and  in 
this  respect  differs  from  an  agent  acting  under  a  power  of  attorney  who  can  not 
lawfully  receive  payment  of  a  claim  from  a  disbursing  officer. 

The  following  questioiishave  been  submitted  to  the  First  Comptroller 
for  his  opinion : 

I.  Can  a  yalid  power  of  attorney  be  executed  to  receive  payment  of  a 
claim  against  the  United  States  prior  to  ^Hhe  issuing  of  a  warrant  for 
the  payment  thereof! 

II.  Can  an  officer,  prior  to  <^  the  issuing  of  a  warrant  for  the  payment" 
of  his  salary,  execute  a  valid  power  of  attorney  to  receive  payment,  or 
indorse  a  draft  issued  in  payment  of  such  salary! 

III.  Where  a  salary  or  claim  for  money  due  from  the  United  States 
is  payable  from  moneys  advanced  to  a  disbursing  officer  for  the  liquida- 
tion of  such  salary  or  claim,  can  a  valid  power  of  attorney  be  executed  to 
receive  payment  thereof,  or  to  indorse  a  check  issued  by  the  disbursing 
officer  for  its  payment! 

Opinion  by  William  Laween^,  First  Comptroller: 

The  Ee vised  Statutes  contain  these  provisions: 

"Sec.  3477.  All  transfers  and  assignments  made  of  any  claim  upon 
the  United  St'^an    r  of  any  part  or  share  thereof,  or  interest  therein, 
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whether  absolute  or  conditional,  and  whatever  may  be  the  consideration 
therefor,  and  all  powers  of  attorney,  orders,  or  other  authorities  for 
receiving  payment  of  any  such  claim^  or  of  any  part  or  share  thereof  shall 
be  absolutely  null  and  void,  unless  they  are  freely  made  and  executed 
io  the  presence  of  at  least  two  attesting  witnesses,  after  the  allowance  of 
mch  a  claim,  the  ascertainment  of  the  amount  due,  and  the  issuing  of 
a  warrant  for  the  payment  thereof.  Such  transfers,  assignments,  and 
lowers  of  attorney  must  recite  the  warrant  for  payment,  and  must  be 
acknowledged  by  the  person  making  them,  before  an  officer  having  au- 
thority to  take  acknowledgments  of  deeds,  and  shall  be  certified  by  the 
officer;  and  it  must  appear  by  the  certificate  that  the  officer,  at  the  time 
of  the  a<3knowledgment,  read  and  fully  explained  the  transfer,  assign- 
ment, or  warrant  of  attorney  to  the  person  acknowledging  the  same.'^ 
{See  Revised  Statutes,  section  1778.) 

^*  Sec.  3737.  No  contract  or  order,  or  any  interest  therein,  shall  be 
transferred  by  the  party  to  whom  such  contract  or  order  is  given  to 
any  other  party,  and  any  such  transfer  shall  cause  the  annulment  of  the 
contract  or  order  transferred,  so  far  as  the  United  States  are  concerned. 
All  rights  of  action,  however,  for  any  breach  of  such  contract  by  the  con- 
tracting parties  are  reserved  tx)  the  United  States."  See  act  July  17, 
1862,  section  14  (12  Stats.,  596). 

*'Skc.  1576.  Every  assignment  of  wages,  due  to  persons  enlisted  in 
the  naval  service,  and  all  powers  of  attorney  or  other  authority  to  draw, 
receipt  for,  or  transfer  the  same  shall  be  Void,  unless  attested  by  the 
commanding  officer  and  paymaster.  The  assignment  of  wages  must 
si)ecify  the  precise  time  when  they  commence.''    (See  Rev.  Stat.,  1082.) 

"Sec.  1291.  No  assignment  of  pay  by  a  non-commissioned  officer  or 
private,  previous  to  his  discharge,  shall  be  valid." 

The  act  of  May  17, 1878,  section  2  (20  Stats.,  62),  authorizes  a  con- 
tractor for  carrying  the  mails  to  sublet  or  transfer  his  contract  with  the 
**  consent  in  writing  of  the  Postmaster-Gteneral.'' 

The  assignment  of  certain  contracts  with  Indians  with  ^<the  consent 
of  the  Secretary  of  the  Interior  and  the  Commissioner  of  Indian  AflFairs" 
h  permitted  and  regulated  by  the  Eevised  Statutes.  (Sections  2103, 
2106.) 

The  act  of  June  16,  1880  (21  Stat.,  287,  sec.  2)  recognizes  certain  trans- 
fers of  the  right  to  a  refund  of  excess  purchase  money  on  the  sale  of 
double-minimum  lands.   ( Allspach's  case,  2  Lawrence,  Compt.  Dec.,  258.) 

For  sundry  cases  as  to  the  assignment  of  claims,  see  Safiford's  case,  1 
liawrenee.  Comptroller's  Decisions,  285 ;  United  States  v.  Gillis,  95  TJ. 
S.,  407;  Erwin  v.  United  States,  97  U.  S.,  392;  Spofford  v.  Kirk,  97  U.  S., 
484;  McKnight^.  United  States,  98  U.  S.,  179;  Goodman  v.  Niblack, 
102  U.  8.,  559 ;  Neuchatel  Co.  case,  16  Court  CI.,  597 ;  Buffalo  Bayou  R. 
K.  case,  16  Court  CL,  238;  The  Floyd  Acceptances,  7  Wall.,  666;  Trist  v. 
Child,  21  Wall.,  441;  Benton's  case,  2  Lawrence,  Compt.  Dec,  455. 

See  Kevised  Statutes,  1430,  2106,  2436,  4535,  4643,  4845;  9  Op.,  188; 
l^  Op.,  263. 

The  statute  in  relation  to  the  assignfaient  of  claims  against  the  United 
States  makes  two  declarations : 

1.  It  declares  void  all  assignments,  unless  made  ^'  after  the  allowance 
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of  such  a  claim,  the  ascertainiDent  of  the  amount  dae,  and  the  fsBnin^ 
of  a  warrant  for  the  payment  thereof." 

2.  It  declares  void  "all  powers  of  attorney,  orders,  or  other  authori- 
ties for  receiving  payment  of  any  such  claim,"  unless  aft«r  such  allow- 
ance, ascertainment  of  amount,  and  issuing  of  a  warrant.  The  questions 
presented  are  to  be  considered  with  reference  to  this  language,  the  pur- 
pose of  the  section,  and  other  statutory  provisions,  and  also  with  reference 
to  common-law  principles. 

I.  As  to  claims  which  are  unliquidated  and  remain  to  be  ascertained 
by  a<5C0unting  officers,  it  is  entirely  clear  that  all  transfers  and  assign^ 
ments  thereof,  unless  made  after  the  issuing  of  a  warrant  for  the  pay- 
ment thereof,  are  declared  to  be  void.  It  is  equally  certain  that  *'all 
powers  of  attorney,  orders,  or  other  authorities  for  receiving  payment 
of  any  such  claim"  are  void,  unless  made  after  the  issuing  of  a  warrant 
for  the  payment  thereof.  This  is  the  necessarv  effect  of  the  language 
of  the  statute.  These  principles  apply  to  claims  which  are  to  be  exam- 
ined by  auditing  officers  (Rev.  Stat.,  236,  277,  269,  313,  248,  305)  on 
which  balances  are  to  be  certified  by  a  comptroller  (Rev.  Stat.,  191, 
269),  for  the  payment  of  which  a  warrant  is  to  be  issued  by  the  Secretary 
of  the  Treasury  and  countersigned  by  the  First  Comptroller  (Rev.  Stat., 
248),  and  when  the  payment  is  to  be  made  by  the  Treasurer,  either  in 
money/liily  receipted  for  on  the  warrant  or  by  his  draft  (Rev.  Stat., 
305,  3593,  3644.)  The  mode  of  proceeding  on  such  claims,  in  order  to 
secure  payment,  has  been  stated  with  clearness  and  ability  by  Judge 
Richardson,  in  McKnight's  case,  13  Court  CL,  299.  See,  also,  15  Op.  Att. 
Gen.,  139.  The  Supreme  Court  has,  in  explicit  language,  sho^vn,  in 
several  cases,  that  unliquidated  claims  cannot  be  assigned.  The  pro- 
hibition against  powers  of  attorney  is  general,  and  by  no  means  limited  to 
those  made  for  the  purpose  of  effecting  or  aiding  an  assignment  of  un- 
liquidated claims. 

II.  If  the  expression  in  the  statute,  "any  claims,"  was  intended  to  in- 
clude a  salary,  the  same  rules  are  also  applicable  to  other  liquidated 
demands,  and,  of  course,  to  those  not  liquidated. 

1.  There  is  high  authority  for  so  holding.  The  Supreme  Court,  in  con- 
struing section  3477  of  the  Revised  Statutes,  has  said  that  its  '•  words 
embrace  every  claim  against  the  United  States,  however  arising,  of 
whatever  nature  it  may  be,  and  wherever  and  whenever  presented.'' 
(United  States  v.  Gillis,  95  U.  S.,  413.  See  also  5  Op.  85.)  This  Ian- 
guageis  repeated  and  reaffirmed  in  Spofford  v.  Kirk,  97  U.  S.,  489;  and 
the  court  apply  the  language  to  "a  transfer  of  a  debt."  A  debt  is  a 
liquidated  demand.  The  Supreme  Court,  therefore,  seem  to  hold  that 
the  expression  "any  claim"  includes  liquidated  demands,  and  salaries 
are  generally  such  demands.  The  court  fortify  this  view  by  gi\'ing 
some  of  the  reasons  for  the  enactment  of  the  statute: 

"We  can  only  infer  from  its  provisions  what  the  frauds  and  mischiefs 
had  been,  or  were  apprehended,  which  led  to  its  enactment. 
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^*  (1.)  One,  probably,  was  the  possible  presentation  of  a  single  claim 
by  more  than  a  single  claimant,  the  original  and  his  assignee,  thus  rais- 
ing the  danger  of  paying  the  claim  twice,  or  rendering  necessary  the 
investigation  of  the  validity  of  an  alleged  assignment. 

"  (2.)  Another  and  greater  danger  was  the  possible  combination  of 
interests  and  influences  in  the  prosecution  of  claims  which  might  have 
no  real  foundation.  •  •  •  Within  our  knowledge  there  have  been 
claims  against  the  government,  interests  in  which  have  been  assigned 
to  numerous  persons,  and  thus  an  influence  in  support  of  the  claims  has 
beeu  brought  into  being,  which  would  not  have  existed  had  assignments 
been  impossible." 

"(3.)  Another  purpose  may  have  been  to  save  claimants  from  unrea- 
sonable discounts  by  purchasers.* 

^^(4.)  As  the  death  of  a  claimant  operates  as  a  revocation  of  naked 
powers,  the  government  might  frequently  be  involved  in  double  liabil- 
ity by  paying  an  agent,  when  payment  should  only  be  made  to  an  exec- 
utor or  administrator.  If  powers  of  attorney  are  valid,  before  the  issu- 
ing of  a  warrant,  long  periods  of  time  may  eiapse  after  execution  before 
payment  under  them.'' 

-.  Some  of  these  reasons  apply  as  well  to  salaries  as  to  unliquidated 
claims,  especially  that  in  respect  of  the  diflftculty  of  ascertaining  the 
validity  of  assignments,  and  hence  the  danger  of  being  required  to  pay 
more  than  once. 

With  all  the  precautions  and  safeguards  thrown  around  the  assign- 
ment of  government  bonds,  frequent  contests  have  arisen  over  the 

*  The  attention  of  Secretary  Folger  was  recently  called  to  the  fact  that  many  clerks 
in  the  department  borrow  money  from  brokers  at  from  five  to  t«n  per  cent,  interest  per 
month.  They  give  to  the  broker  an  order  for  their  pay  to  the  amount  borrowed,  with 
the  interest  charged.  Brokers  will  not  take  a  promissory  note  for  the  loans,  but  re- 
f{mre  an  order  for  their  pay  from  the  borrowers,  or,  more  generally,  a  post-dated 
receipt,  as  for  payment  by  a  disbursing  officer.  Disbursing  clerks  recognize  these 
<>rdeT8,  and  the  clerks  cannot  draw  their  money  themselves.  It  goes  to  the  broker 
who  holds  their  pay  order.  During  the  last  three  months  a  clerk  in  the  Treasury  De- 
partment has  paid  |33  interest  on  the  |100  borrowed.  The  disbursing  clerk  of  his 
bureau  holds  his  pay  order,  and  will  not  give  him  his  salary  except  by  the  creditor's 
consent,  and  so  he  is  compelled  to  pay  about  $11  per  month  blood  money  in  order  to 
^je  able  to  draw  his  salary  for  the  support  of  himself  and  family.  On  the  papers 
JfiTing  in  detail,  with  the  name  of  the  clerk,  the  circumstances  just  mentioned,  Secre- 
tary Folger  put  the  following  indorsement:  **It  is  contrary  to  public  policy  to  uphold 
the  prospective  assignment  by  an  employ^  of  the  government  of  his  accruing  salary, 
and  1  disapprove  of  the  practice  stated  in  the  within  papers  to  exist.  I  direct  that  an 
order  be  addressed  to  disbursing  clerks  forbidding  them  to  receive,  hold,  and  act  upon 
assignment  by  clerks  of  salary  yet  to  accrue." 

In  (woodman  r.  Niblack  (102  U.  S.,  560)  the  court  said  of  section  3477  of  the  Revised 
Siatntes:  "Its  «o/«  purpose  was  to  protect  the  government,  and  not  the  parties  to  the 
atiiignnient.'' 

In  9  Opinions,  188,  Attorney-General  Black  shows  in  vigorous  and  forcible  language 
tilt*  pnrpo<»e  of  the  statute,  and  inter  alia  says :  "  In  some  instances  transfers  and  powers 
"f  atiomey  were  given  by  parties  in  utter  ignorance  of  their  rights.  The  fraud  upon 
tliena  was  also  a  fraud  upon  the  Treasury,  for  the  money  in  such  cases  was  paid  to 
parties  not  justly  entitled  to  it." 
H.  Ex.  219 2 
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validity  of  assiguments,  and  the  Treasury  has,  in  fact,  been  compelled 
sometimes  to  pay  the  same  bond  twice.  (Putnam's  case,  1  Lawrence, 
Comptroller's  Decisions,  208;  Klink's  case,  W.,  242;  5  Op.  85.) 

On  grounds  of  public  policy,  and  for  the  convenience  of  accounting 
officers,  assignments  of  claims  should  not  be  recognized. 

At  common  law  an  ordinary  claim  is  not  negotiable  nor  imleed  assign- 
able.   Thus,  in  United  States  v.  Bobeson,  9  Peters,  241  [325],  it  is  said: 

"There  is  no  law  of  Congress  which  authorizes  the  assignment  of 
claims  on  the  United  States ;  and  it  is  presumed  that  if  such  assignment 
is  sanctioned  by  the  Treasury  Department,  it  is  only  viewed  as  an  author- 
ity to  receive  the  money,  and  not  as  vesting  in  the  assignee  a  legal  right.'^ 
(1  Parson's  Cont.,  6  ed.,  223;  Cowdrey  v.  Vandenburg,  101  U.  S.,  572; 
Police  Jury  v.  Britton,  15  Wall.,  566;  Neufcbatel  Co.  case,  16  Court  CL, 
598;  Coke,  Litt.,  214  a;  Daniel  on  Negotiable  Instruments,  sec.  1.) 

At  most,  such  assignment  could  only  pass  an  equitable  interest,  and 
it  would  be  extremely  difficult  for  accounting  officers  to  exercise  the 
equity  jurisdiction  necessary  to  determine  the  rights  between  assignors 
and  assignees. 

It  will  be  admitted  as  a  well-known  canon  of  public  policy  that  no 
X)er8on  can,  without  the  express  or  implied  assent  of  the  government^ 
establish  between  himself  and  it  the  relation  of  debtor  and  creditor ; 
and  another  well-known  canon  is,  that  when  a  contract  is  entered  into 
between  the  government  and  a  person  the  contractor  cannot  escape 
liability  under  his  contract  by  assigning  it  to  a  third  party,  for  the  gov- 
ernment is  not  bound  to  accept  the  service  of  such  third  party.  With 
these  canons  as  our  guides,  there  can  be  no  difficulty  in  respect  6f  any 
case  of  assignment  of  claims.  The  accounting  officers  will  say  to  the 
assignee: 

You  assert  that  you  are  a  creditor  of  the  government,  because  of  an% 
asf>ignment  to  you  of  a  demand  against  it.  It  is  a  canon  of  public 
policy  that  no  man  can  by  such  means  become  a  creditor  of  the  govern- 
ment. Congress  alone  can  make  an  exception  to  this  canon.  Has  Con- 
gress done  so,  and,  if  so,  where  is  the  statute;  or  where  the  recognition 
by  Congress  of  a  practice  in  the  executive  departments  which  may  l>e 
regarded  in  this  case  as  a  waiver  of  the  canon  f 

In  the  Floyd  Acceptances,  7  Wallace,  681,  the  Suprejne  Court,  said, 
"As  there  can  be  no  lawful  occasion  for  any  department  of  the  govern- 
ment, or  for  any  of  its  officers  or  agents,  to  accept  drafts  drawn  on  them 
under  any  statute  or  other  law  now  known  to  us,  such  acceptances  can- 
not bind  the  government.''  It  is  said,  however,  that  "  when  an  officer 
or  agent  of  the  government  at  a  distance  is  entitled  to  money  here,  the 
person  holding  the  fund  may  pay  his  drafts."  This  does  not  relate  to 
money  due  for  salaries.  The  statute  against  assignments  was  not  under 
consideration.  When  a  disbursing  officer  or  agent  at  a  distance,  having 
money  to  his  credit  with  the  Treasurer  or  an  assistant  treasurer  (Rev. 
Stats.,  3620),  requires  funds,  an  advance  of  money  may  be  made  on  hi» 
draft.    (Rev.  Stat,  300,  306, 1563,  3646,  3647,  3648,  4055.     See  act  Junt- 
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23, 1874,  18  Stat.,  216;  act  February  27, 1877, 19  Stat.,  249;  15  Op.,  288, 
303.) 

3.  The  word  "claim"  in  section  3477  was  designed  to  apply  to  every 
money  demand.  It  is  taken  from  the  aot  of  February  26, 1853  (10  Stat., 
171),  which  declares  (sec.  7)  that  "the  provisions  of  this  act  shall  apply 
and  extend  to  all  claims  against  the  United  States,  whether  allowed  by 
special  acts  of  Congress  or  arising  under  general  laws  or  treaties,  or  in 
any  other  manner  whatever."  Broader  language  could  not  be  used. 
A  "special  act  of  Congress"  which  specifically  directs  the  payment  of 
^  fixed  sum  to  a  person  named  creates  a  definite  right  as  certain  in  amount 
H8  9kHY  salary  can  be,  yet  such  claim  is  not  assignable.  (5  Op.  85.)  A 
salary  may  be  dependent  on  the  construction  of  a  statute  for  its  amount^ 
its  time  of  payment,  and  the  right  to  receive  it.  (Rev.  Stat.,  1763,  1764, 
1765;  Graham's  case,  1  Court  Cls.,  380;  Smith's  case,  2  Id.,  206;  Maho- 
ney's  case,  3  Id.,  152;  Reynolds'  case.  Id.,  197;  Allstaedt's  case,  Id., 
284;  Moore's  case,  4  Id.,  13%;  Otterbourg's  case,  5  Id.,  430;  Barger's 
case,  6  Id.,  35;  Patton's  case,  7  Id.,  362;  Ware's  case.  Id.,  565;  Sleigh's 
case,  9  Id.,  369;  Reinhard's  case,  10  Id.,  282;  Benjamin's  case,  /<?., 
474;  United  States  v.  Morse,  3  Story,  87;  Mahoney's  case,  10  Wall., 
62;  Stansbury's  case,  8  Wall.,  33.)  Numerous  other  cases  might  be 
cited.  They  show  that  in  many  cases  the  assignment  of  a  salary  is  open 
to  the  objection  that  thereby  an  "influence"  could  thus  be  brought  in 
support  of  it  "which  would  not  have  existed  had  assignment  been  im- 
possible."   (Spofford  V.  Kirk,  97  U.  S.,  490.) 

Again,  the  act  of  February  26,  1853  (10  Stat.,  170;  Rev.  Stat.,  5498), 
makes  it  a  penal  offense  for  an  officer  of  the  United  States  to  act  as 
agent  or  attoniey  for  prosecuting  "any  claim  against  the  United  States 
•  •  •  ".  It  can  scarcely  be  supposed  that  the  prosecution  by  an  officer, 
as  attorney  or  agent  for  another  officer,  of  a  claim  for  a  salary  is  not 
within  this  act.  (See  act  July  29,  1846,  9  Stat.,  41.)  And  it  may  be 
observed  that  section  3477  of  the  Revised  Statutes  was  compiled  from 
section  1  of  the  act  of  February  26, 1853,  and  that  the  latter  act  was  an 
enlargement  of  the  prohibitions  of  the  act  of  July  29, 1846.  The  latter 
act  referred  only  to  claims  allowed  by  Congress,  the  former  to  "  any 
claim  upon  the  United  States,"  hence  it  covered  all  such  claims. 

4.  The  word  "claim,"  ex  vi  termini,  includes  a  demand  for  the  salary 
of  an  officer  and  all  liquidated  demands  as  well  as  others  not  liquidated. 
It  is  the  most  comprehensive  word  which  can  be  used  to  include  every 
))ossible  demand  for  money.  It  is  generic  in  character,  embracing,  as 
species,  unliquidated  demands,  wages,  pay,  compensation,  salaries,  et  id 
omne  genus. 

Webster  thus  defines  the  word  "claim": 

(1.)  A  demand  of  a  right  or  supposed  right;  a  calling  on  another  for 
something  due  or  supposed  to  be  due. 

•'Doth  he  lay  claim  to  thioe  inheritance?" — Shak. 
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["Nothing  in  this  Constitution  shall  be  so  construed  as  to  prejudice 
any  claims  of  the  United  States,  or  of  any  particular  State"  to  land. 
Const.,  art.  4,  sec.  3,  cl.  2.J 

(2.)  A  right  to  claim  or  demand ;  a  title  to  any  debt,  privilege,  or 
other  thing  in  possession  of  another. 

"  A  bar  to  all  claims  upon  land." — Hallam. 

"No  person  held  to  service  or  labour  in  one  State,  under  the  laws 
thereof,  escaping  into  another,  shall,  in  consequence  of  any  law  or  regu- 
lation therein,  be  discharged  from  such  service  or  labour,  but  shall  be 
delivered  up  on  claim  of  the  party  to  whom  such  service  or  labour  may 
be  due."  (Const,  art.  4.  sec.  2,  cl.  3.)  The  Supreme  Court  said  of  this 
word  in  this  clause,  "a  claim^  in  a  just  juridical  sense,  is  a  demand  of 
some  matter  as  of  right  made  by  one  pereon  upon  another  to  do  or  to 
forbear  to  do  some  act  or  thing  as  a  matter  of  duty."  (Prigg  r.  Penn- 
sylvania, 16  Pet.,  541.)  A  claim  is  a  challenge  by  a  man  of  the  property 
or  ownership  of  a  thing  which  he  has  not  in  possession,  but  which  is 
wrongfully  detained  from  him.  (Stowell  v.  Zouch,  Plowden,  359;  Cani- 
mings  i\  Lynn,  1  Dall.,  Pa.,  444;  Willing  v,  Peters,  12  Serg.  &  Rawle, 
179.)] 

(3.)  The  thing  claimed  or  demanded ;  that  to  which  any  one  has  a 
right;  as,  a  settler's  claim.    [United  States  and  Australia.] 

Here  it  is  shown  that  the  word  claim  covers  every  demand,  of  every 
conceivable  character,  for  money  or  property.  But  Webster  ha«  not 
expressed  the  whole  broad  meaning  of  the  word.  It  apphes  to  the  as- 
sertion by  a  party  of  a  (1)  legal  or  (2)  moral  principle,  or  (3)  allegation 
of  fact.    Many  examples  might  be  given  of  this  use  of  the  word : 

Waite,  Ch.  J.:  "Lien  under  which  the  complainant  claims.^  (Wilson 
r.  Gaines,  103  U.  S.,  421.) 

Woods,  J.:  "The  plaintiff  ♦  *  •  ci/iiiw«  that  the  plan  •  •  ♦ 
was  against  the  law  and  public  policv."  (Spring  Co.  v»  Knowlton,  103 
U.  S.,  5Q.) 

Bradley,  J.:  "It  was  claimed  *  •  •  that  the  boundary  had  never 
been  located."  ( Land  Co.  v.  Saunders,  1 03  U.  S.,  320.  See  Ward  r.  Todd, 
103  U.  S.,  330,  Waite  Ch.  J.) 

Eichardson,  in  his  dictionary,  says  of  the  word  "  claim  " :  "  Our  present 
usage.  Skinner  thinks,  is,  with  a  slightly  varied  signification,  from  the 
Latin  el4xmare^  i.  e.,  to  demand  a  right  by  calling  loudly  for  it."  And  ex- 
amples are  cited  to  show  that  it  applies  to  a  demand  for  heritages  (R. 
Brunne,  49;  Gower,  Con.  A.,  b.  ii);  for  political  power  as  a  claim  to  the 
crown  (Sir  T.  More's  Works,  36);  for  distinction,  as: 

"None  sure  will  claim  in  hell  precedence/' — (Milton's  Paradise  Lost,  b.  ii.) 

For  personal  property ;  for  protection  from  danger ;  for  authority,  as  : 
"The  pretensions  of  contending  parties  laid  before  the  Pope"  for  con- 
firmation ;  and  other  examples  running  back  to  early  stages  in  the  foruia  - 
tion  of  our  present  composite  language,  showing  that  it  ha«  been,  and 
is,  the  most  comprehcMisive  word  that  can  be  used  in  the  assertion  of 
demands  of  all  kinds. 
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Attorney -Greueral  Black,  referring  to  this  provision,  said : 

^^  It  woald  be  difficult  to  conceive  bow  this  section  conld  have  been  made 
more  comprehensive.  It  includes  all  transfers  and  assignments  of  any 
claim  upon  the  United  States  or  any  part  thereof,  and  '  all  powers  of  at- 
torney, orders,  or  other  authorities  for  receiving  payment  of  any  such 
claim  or  any  part  or  share  thereof.'  In  the  elementary  books  there  is 
said  to  be  an  exception  to  the  rule  requiring  a  strict  construction  of 
l)enal  statutes  i  n  favor  of  statutes  against  frauds.  These  latter  are  always 
liberally  and  beneficially  expound^.  The  fullest  effect  is  given  to  their 
))rovi8ions  intended  to  suppress  the  mischief.  But  it  hardly  requires 
the  authority  of  this  principle  to  compel  us  to  admit  that  the  word  'all ' 
ill  the  statute  means  all,  and  does  not  mean  some.  •  •  •  The  former 
act  was  confined  to  claims  specifically  allowed  by  a  resolution  or  act  of 
(ingress.  •  •  •  The  act  of  1853  applies  to  all  claims  whatever."  (9 
Op.,  190  and  192.) 

Again  it  has  been  said :  ''  It  is  difficult  to  conceive  that  language  more 
general  could  be  used  in  reference  to  claims  against  the  United  States, 
and  its  obvious  intent  is  to  enable  the  United  States  to  deal  solely  with 
the  persons  with  whom  it  contracts    •    •    *."    (16  Op.,  262.) 

The  suggestion  that  the  words  "any  claim"  mean  only  «owe  claims, 
linds  no  rational  sui)port  in  any  true  interpretation  of  the  words.  By 
what  rule  will  it  be  said  they  shall  only  Include  disputed  claims,  or  un- 
liquidated claims  f  By  what  authority  are  the  qualifying  adjectives — 
(/i>pttte(?, unliquidated — prefixed!  If  Congress  intended  such  qualifica- 
tion to  exist,  why  were  not  the  proper  words  to  indicate  it  inserted  in 
the  statute!  Many  unliquidated  claims  are  undisputed,  and  many  dis- 
imted  claims  are  liquidated.  If  we  begin  to  make  limitations  or  quali- 
tications,  we  are  without  any  fixed  rule — we  are  adrift  without  compass 
or  rudder. 
^  This  investigation  of  the  use  of  the  word  claim  is  only  important  as 
showing  that  it  is  the  most  compreheusive  one  that  could  be  used,  and 
is  not  limited  to  Sk  portion  or  class  only  of  money  demands.  In  legisla- 
tive, executive,  and  judicial  administration  the  word  claim  has  gener- 
ally been  used  in  its  comprehensive  sense.  Under  a  resolution  of  the 
House  of  Representatives  of  April  11,  lcS36,  a  volume  was  compiled  and 
printed  in  1838,  with  the  comprehensive  label,  "  Revolutionary  Claims.^ 
It  shows  that  the  "  Committee  on  Revolutionary  Claims"  uniformly  took 
cognizance  of  demands  for  the  payment  of  official  salaries,  thus  regard- 
ing them  as  claims.  (See  American  State  Papers,  Claims.)  And  in 
Congress  the  Committee  of  Claims  in  either  House  is  the  only  one  hav- 
ing jurisdiction  in  such  cases. 

The  Court  of  Claims  has  jurisdiction  of — 

*' All  claims  founded  upon  any  law  of  Congress,  •  •  ♦  or  upon 
any  contract,  expressed  or  imi)lied,  with  the  Government  of  the  United 
States."    (Rev.  Stat.,  1059.) 

This  has  always  been  held  to  give  the  court  jurisdiction  of  actions  to 
recover  salaries  due  officers  of  the  United  States;  and,  hence,  a  salary 
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is  a  claim.  (Graham's  case,  1  Court  CL,  380  ;  Moore's  case,  4  W.,  141 ; 
Patton's  case,  7  J^/.,  371 ;  Clyde's  case,  13  Wall.,  38 ;  7  Court  CL,  262; 
Twenty  per  cent,  cases,  20  Wall.  179;  same,  0  Court  CI.,  104;  Collins' 
case,  15  Court  CL,  22;  Briggs'  case,  Id.^  48 ;  French's  case,  16  Court  CL, 
419.)  A  salary  is  a  claim  which  has  been  saiil  to  arise  on  contract  (Pat- 
ton's  case,  7  Court  CL,  362),  and  then  again  in  a  special  ease  on  statute 
(Moore's  case,  4  Court  CL  141 ;  Conner  r.  Mayor  of  New  York,  5  N.  Y. 
( I  Seld.),  85 ;  Phillips  v.  Mayor  of  New  York,  1  Hilt,  483 ;  People  v.  Bur- 
rows, 27  Barb.  89.)  The  statute  authorizing  the  head  of  a  department 
to  refer  **  any  claim^  to  the  Court  of  Claims  undoubtedly  includes  de- 
mands for  salaries.  (Twenty  per  cent,  cases,  9  Court  CL,  302;  S.  C. 
20  Wall.,  179;  Lippitt's  case,  14  Court  CL  148.) 

The  act  of  May  9,  1866  (14  Stat.  44),  gives  the  Court  of  Claims  juris- 
diction of  "the  claim  of  any  •  •  •  disbursing  officer  ♦  •  * 
for  relief  from  responsibility  on  account  of  losses"  of  funds  in  certain 
cases.  Here  the  word  claim  is  used  in  a  broader  sense — that  of  a  demand 
for  nioney.  (Clark's  case,  11  Court  CL,  702 ;  S.  C,  96  U.  S.,  37  ;  Hobbs' 
case,  17  Court  CL    See  Alire's  case,  7  Court  C.  L.,  28.) 

The  word  "cZaim*^  inthe  Revised  Statutes  generally  includes  **«a/- 
aries.'^  (Sections  190,  1342,  art.  60;  1624,  art.  14;  1762,  1782,  2032. 
2036,  3499,  5438,  5454,  5498.) 

The  act  of  June  14, 1878  (20  Stat.,  sec.  4,  p.  130),  pro>ide8  that  '<  It  shall 
be  the  duty  of  the  several  accounting  officers  of  the  Treasury  to  con- 
tinue to. receive,  examine,  Jind  consider  the  justice  and  validity  of  all 
claims  under  appropriations  the  balances  of  which  have  been  exhausted 
or  carried  to  the  surplus  fund."  And  it  requires  those  allowed  to  be 
reported  to  the  Speaker  of  the  House  of  Representatives  for  consider- 
ation. I 

The  usage  has  always  been  to  consider  salaries  as  included  in  the 
*' claims'^  mentioned  in  this  act.  (See  House  Ex.  Doc.  No.  26,  first 
session,  Forty-seventh  Congress,  2,  4,  &c.,  and  prior  documents.)  The 
act  of  March  3,  1875  (18  Stat.,  481),  provides  that— 

"  When  any  final  judgment  recovered  against  the  United  Staters  or 
other  claim  duly  allowed  by  legal  authority,  shall  be  presented  to  the 
Secretary  of  the  Treasury  for  payment,  and  the  plaintiff  or  claimant 
therein  shall  be  indebted  to  the  United  States  in  any  manner,  •  •  • 
it  shall  be  the  duty  of  the  Secretary  to  withhold  payment  of  an  amount 
•    *    •    equal  to  the  debt  thus  due  to  the  United  States." 

Under  this  statute,  as  under  the  act  of  January  25,  1828  (4  Stat., 
246),  and  the  act  of  May  20,  1836  (5  Stat.,  31),  carried  into  section  1766 
of  the  Revised  Statutes,  salaries  due  officers  have  always  been  set  off 
against  any  claim  found  due  from  the  officer  so  entitled  to  salary. 

The  act  of  July  17,  1862  (12  Stat.,  610;  Rev.  Stat.,  3478),  requirinir 
**any  person  prosecuting  claims,  either  as  attorney  or  on  his  own  ac- 
count, before  any  of  the  department*,"  to  take  the  oath  of  allegiance, 
lias  uniformly  been  held  to  include  the  prosecution  of  demands  for  sal- 
aries.    The  joint  resolution  of  March  2, 1867  (14  Stat.,  571 ;  Rev.  Stat.. 
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3480),  making  it  "unlawful  for  any  officer  to  pay  any  account,  claimy 
or  demand"  which  existed  prior  to  April  13, 1861,  except  in  favor  of 
persons  opposed  to  the  rebellion,  has  uniformly  been  held  to  include 
ialaries. 

The  jurisdiction  of  accounting  officers  is  defined  by  using  the  ex- 
pression, "all  claims  and  demands."    (Rev.  Stat.,  236, 1762.) 

This  broad  construction  of  the  word  claim  has  been  adopted  in  "claims 
coDimissions  "  under  treaties  between  this  and  other  nations.  It  was  said 
in  argument  J  in  Prigg  v.  Pennsylvania  (16  Peters,  575),  that  ^^  claim  sup- 
poses debate,  litigation,  the  decision  of  a  right."  It  was  at  one  time 
held  by  the  First  Comptroller  that  the  word  claim  in  the  statute  only 
included  "demands  that  are  disputed  or  uncertain  in  their  nature."  (1 
Lawrence,  Comptroller's  Decisions,  294.)  But  Jhere  are  objections  to 
this  which  constitute  an  additional  reason  for  construing  the  word  in  a 
comprehensive  sense. 

5.  The  word  is  general  in  its  definition,  comprehending  money  demands, 
both  certain  and  uncertain.  It  is  well  settled  that  a  general  word  is  to 
be  construed  in  a  general. and  comprehensive  sense^  unless  limited  by  the 
context,  or  evident  purpose  of  Congress.  Oeneralia  verba  sunt  generaliter 
intelligenda.  (Broom,  Leg.  Max.,  647.)  There  is  no  indication  of  a  pur- 
pose to  limit  the  general  sense  of  the  word.  If  Congress  had  so  intended 
the  word  would  have  been  qualified  by  some  adjective,  as  "  liquidated," 
"certain  in  amount,"  &c.  The  distinction  suggested  between  salaries 
and  other  claims  is  impracticable  of  execution ;  salaries  are  frequently 
dependent  on  construction  as  to  the  right  thereto,  the  person  entitled, 
and  the  amount  thereof.  When  the  word  claim  is  used  in  a  statute  and 
it  is  not  in  some  way  qualified,  it  has  uniformly  been  interpreted  in  its 
largest  sense. 

6.  If  Congress  had  intended  that  assignment  of  claims  and  salaries 
should  be  recognized,  it  is  reasonable  to  suppose  that  the  mode  of  as- 
*signing  would  have  been  regulated  by  law  for  these,  as  well  a«  for  gov- 
ernment bonds.  (See  "Loan  Acts,"  and  "Regulations"  as  to  bonds,  1 
Lawrence,  Comptroller's  Decisions,  Appendix,  ch.  xiii.) 

In  the  absence  of  such  provision,  assignments  might  be  presented 
without  attestation  by  witnesses  or  authentication  byotticial  acknowledg- 
mcDt,  and  successive  assignments  might  be  made  involving  controversies 
arising  from  allegations  of  fraud,  failure  of  consideration,  and  forgery, 
and  requiring  the  accounting  officers  to  accept  in  many  cases  ex  parte 
evidence  drawn  from  an  area  of  country  so  immense  as  to  render  cer- 
tainty of  results  doubtful,  if  not  in  many  cases  impossible.  (Rev.  Stat., 
1^4.)  This  view  seems  to  be  support<Jd  also  by  the  statute  regulating 
the  issue  of  duplicate  drafts  and  checks.  (Rev.  Stat.,  300, 306, 307, 308, 
3645,  3646,  3647,  4046,  4765.) 

7.  Section  3477  of  the  Revised  Statutes  is  taken  from  the  act  of  July 
29, 1846  (9  Stat.,  41),  entitled  "An  act  in  relation  to  the  payment  of 
claims,"  and  from  the  act  of  February  26, 1853  (10  Stat.,  170),  entitled 
"An  act  to  prevent  frauds  upon  the  Treasury  of  the  United  States." 
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This  latter  act  contains  sandry  penal  provisions  against  the  prosecu- 
tion of  claims  by  officers  and  members  of  Congress,  against  the  larceny 
or  destruction  of  papers  and  records,  and  against  bribery.  It  precedes 
these  by  the  provision  against  assignments  and  in  relation  to  powers 
of  attorney.  It  has  been  suggested  that  the  purpose  of  this  act,  as  in- 
dicated by  its  title,  is  '*  to  prevent  frauds  upon  the  Treasury,"  and  that  as 
a  salary  is  a  fixed  sum,  neither  the  assignment  thereof  nor  the  execu- 
tion of  a  power  of  attorney  can  operate  as  a  fraud  on  the  Treasury,  and 
so  is  not  within  the  prohibition  of  the  statute.  This  assumes  that  the 
ichole  purpose  of  the  act  is  indicated  in  its  title.  It  is  well  settled  in 
England  that  "  where  the  meaning  of  the  body  of  the  act  is  doubtful,  the 
title  may  be  relied  on  a^s  an  assistance  in  arriving  at  a  conclusion,'"  and 
in  this  country  the  rule  is  that  ^'though  the  title  cannot  control  the 
plain  intent  of  the  statute,  where  the  words  are  doubtful  it  may  be  re- 
sorted to  to  remove  ambiguities."  (Sedgwick ,  Stat,  and  Const.  L.,  2d  ed., 
39;  7  Op.,  303.)  But  in  practice  the  title  rarely  ever  expresses  all  the  pur- 
poses of  a  statute;  and  the  policy  of  the  enactment  now  in  question  may 
well  be  considered  as  affixing  to  it  as  among  its  purposes  the  protection 
of  the  holders  of  salaries  against  ruinous  discount  in  the  sale  thereof, 
and  the  convenience  of  accounting  officers  in  not  being  required  to  pass 
upon  the  sufficiency  of  assignments  and  powers  of  attorney.  If  a  salary 
may  be  assigned  in  whole,  it  may  be  in  parts,  and  if  a  power  of  attor- 
ney may  be  executed  to  collect  the  whole,  there  may  be  sundry  powers 
to  collect  in  parts,  thus  producing  great  inconvenience. 

If  powers  may  be  given  they  may  be  revoked,  and  the  validity  of  rev- 
ocations and  of  substituted  powers  must  be  considered.  All  such  as- 
signments and  powers  of  attorney  may  he  used  to  defraud  the  Treasury. 
The  danger  of  their  forgery,  the  danger  arising  from  payment  after  the 
death  of  the  claimant,  the  difficulty  of  identifying  the  parties,  and  the  ^ 
danger  of  payment  to  the  wrong  person,  the  danger  arising  from  revo- 
cations of  powers,  and  other  dangers,  all  show  that  such  powers  and 
assignments  cannot  be  recognized  without  thereby  entailing  frauds  upon 
the  Treasury. 

It  follows  by  force  of  the  language  and  purposes  of  the  statute,  the 
reasons  stated,  and  authorities  cited,  that  as  to  salaries  and  other  liqui- 
dated demands,  as  well  as  those  unliquidated  which  are  to  be  audit^Ml 
and  "allowed,"  and  as  to  which  balances  are  to  be  certified  by  a  comp- 
troller in  favor  of  the  officer  or  other  claimant,  (1)  no  assignment  of  such 
claim  can  generally  be  made,  and  (2)  that  no  valid  iK)wer  of  attorney 
"  for  receiving  payment  of  any  such  claim  or  of  any  part  or  share  thereof'* 
can  be  executed  until  "after  the  issuing  of  a  warrant  for  the  payment 
thereof."* 


*The  statute  makes  void  powers  of  attorney  *'for  reoeiviujc  payment  of  any  sucli 
claim,  or  any  part  or  share  thereof,*'  unless  executed  after  the  **  issuing  of  a  [Treas- 
ury] warrant  (Rev.  Stat.,  248,  269,  305)  for  the  payment  thereof  When  a  warrant  ia 
presented  to  the  Treasurer  of  the  United  States  he  may  pay  it  in  money  (Rev.  Stat., 
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To  this  general  mle  there  may  be  exceptions : 

I.  Ministers  and  consuls  abroad  are  authorized  by  regulations  to  col- 
lect their  salaries  by  bills  of  exchange  drawn  on  the  Secretary  of  State 
or  of  the  Treasury.  (Moyer's  Case,  1  Lawrence,  Comptroller's  Decisions, 
118;  McKnight's  Case,  13  Court  CL,  305.)* 


305),  in  which  event  he  is  required  to  "  take  receipt  for  all  money  paid  by  him  *  *  * 
indorsed  apou  the  warrant"  (Rev.  Stat.,  305),  or  he  may  pay  by  his  draft  upon  the 
Treasurer,  an  assistant  treasurer  or  depository  (Rev.  Stat.,  3593,  306,  307,  308).  It 
is  clear  that  the  statute  makes  void  powers  of  attorney /or  receiving  money  and  execut- 
ing a  receipt  on  the  warrant,  unless  executed  after  the  issuing  of  the  warrant. 

The  statute  seems  to  make  void  a  power  of  attorney  to  indorse  a  draft  if  such  power  be 
executed  before  the  issuing  of  a  warrant,  because  this  is  a  means  '^for  receiving 
money ^  within  the  statute.  But  this  question  is  set  at  rest  by  the  Treasury  Depart- 
ment Regulations,  which  are  authorized  (Rev.  Stat.,  161,  305,  311),  and  require  such 
powers  to  "state  the  number,  date,  and  amount  of  the  drafts"  which  can  be  done  not 
after  the  issuing  of  the  warrant  only,  but  after  the  issuing  of  the  draft.  The  regula- 
tion is  as  follows : 

T)KP»»™?i;.Tsr«  V7  **  Treasury  of  the  United  States, 

rr^S?S«  ^'^  37.  "  Washington,  2>,  C,  ApHl  6,  1881. 

"Treasury'  drafts  and  post-office  warrants  must  not  be  paid  until  the  indorsements 
conform  to  the  following  regulations: 

**6.  Powers  of  attorney  for  the  indorsement  of  drafts  in  payment  of  claims  must 
state  the  number,  date,  and  amount  of  draft,  and  number  and  kind  of  warrant,  and  be 
dated  subsequently  to  the  date  of  the  drafts;  must  be  witnessed  by  two  persons,  and 
must  be  acknowledged  by  the  constituent  before  the  Treasurer  of  the  United  States  or 
an  assistant  treasurer,  a  judge  or  clerk  of  a  district  court  of  the  United  States,  a  collector 
of  enstoms,  a  notary  public  under  his  seal,  or  a  justice  of  the  peace  in  those  States  only 
in  which  such  justice  has  authority  to  take  acknowledgements  of  deeds,  or  commis- 
sioner of  deeds ;  if  before  either  of  the  two  latter,  the  certificate  and  seal  of  the  county 
clerk  as  to  the  official  character  and  signature  of  the  justice  or  commissioner  is  re- 
•luired.  If  executed  in  a  foreign  country,  the  acknowledgment  must  be  made  before  a 
notary  public,  with  his  seal  attached,  or  a  United  States  coubul  or  minister.  The  officer 
,  taking  the  acknowledgment  must  certify  that  the  letter  of  attorney  was  read  and  fully 
*  explained  to  the  constituent  at  the  time  of  acknowled|^nient,  and  that  said  constitu- 
ent is  personally  well  known  to  him  to  be  the  identical  person  named  in  and  who 
sQbscribed  his  name  to  said  power  of  attorney.  (See  Revised  Statutes,  sees.  1778  and 
^477.) 

"JAS.  GILFILLAN, 

♦*  Treasurer  l\  S, 
"Approved,  April  6,  1881: 

*^Wm.  Lawrence, 

"  Comptroller, 
''Approved: 

"William  Windom, 

^^  Secretary  of  the  Treasury," 

•Section  14  of  the  act  approved  August  18,  1856,  reorganizing  the  diplomatic  and 
'•onsnlar  service  (sec.  1752,  Rev.  Stat.)  enacts  that  **Tlie  President  is  authorized 
to  prescribe  such  regulations,  and  make  and  issue  such  orders  and  instructions,  not 
inconsistent  with  the  Constitution  or  any  law  of  the  United  States,  in  relation  to  the 
duties  of  all  diplomatic  and  consular  officers,  the  transaction  of  their  business,  the 
rendering  of  accounts  and  returns,  the  payment  of  compensation,  the  safe  keeping  of 
the  archives  and  public  property  in  the  hands  of  all  Kuch  officers,  the  communication 
"f  information,  and  the  procurement  and  trausmiaHion  of  the  products  of  the  arts, 
wiences,  manufactures,  agriculture,  and  commerce,  from  time  to  time,  as  he  may  think 
'onduetive  to  the  public  interest.    It  shall  be  the  duty  of  all  such  officers  to  confonu 
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Tbe  practice  wbich  tolerates  this  is  "more  honored  in  the  breach  than 
in  the  observance." 

2.  Assignments  by  operation  of  law,  as  hj  will,  by  administration, 
marriage,  bankrupt  and  insolvency  assignments,  are  not  within  the  stat- 
ute.   (Erwin  v.  United  States,  97  U.  S.,  397 ;  Goodman  v.  Niblack,  102 

to  sticb  regulations,  orders,  and  instmctions/'  (See  The  Floyd  AcoeptaDces, 7  Wallace, 
680.) 

Under  the  power  thus  conferred,  the  President  has  prescribed  regulations  for  diplo- 
matic and  consular  officers,  as  to  the  manner  of  rendering  their  accounts  and  receiyiu); 
their  salaries.  The  regulations  fi^overning  diplomatic  officers  as  given  in  ''Personal 
Instructions  to  the  Diplomatic  Agents  of  the  United  States  in  Foreign  Countries''  are 
stated  in  sections  35,  36,  and  37  of  said  instructions.  They  direct  certain  designateil 
officers  to  draw  on  the  United  States  bankers  at  London,  and  others  to  draw  on  the 
Secretary  of  State,  for  salary  and  continii^ent  expenses.     (Sec.  35.) 

Section  36  limits  the  amounts  for  which  they  may  draw. 

Section  37  prescribes  the  manner  in  which  drafts  shall  be  drawn,  and  the  voucher 
necessary  to  obtain  the  loss  incurred  by  the  sale  of  the  draft. 

The  **  Consular  Begulations,"  prescribed  by  the  President,  direct : 

1.  That  accounts  of  consular  officers  shall  be  rendered  quarterly.     (Sec.  499.) 

2.  That  their  several  accounts  shall  be  rendered  separately.    (Sec.  497.) 

3.  That  accounts  rendered  and  drafts  drawn  on  the  government  shall  be  in  Unlte<l 
States  money.    (Sees.  503,  521.) 

4.  That  drafts  of  consular  officers  must  be  drawn  at  fifteen  days^  sight.    (Sec.  524.  < 

5.  That  drafts  must  be  drawn  as  per  forms  114, 115,  given  in  appendix.    (Sec.  527.  "i 

6.  That  the  loss  incurred  by  sale  of  drafts  shall  be  vouched  for  as  per  form  92,  appen- 
dix.    (Sec.  528.) 

7.  That  drafts  shall  be  drawn  either  on  the  Secretary  of  State  or  the  Secretary  of 
the  Treasury,  as  prescribed.     (Sees.  530,  531.) 

8.  That  official  fees  received  by  a  consular  officer  shall  be  applied  by  him  to  the 
payment  of  his  salary  and  expenses,  and  the  surplus  (if  any)  be  remitted  to  tbe  Unite<l 
States  bankers  &t  London,  or  to  the  United  States  Treasurer.    (Sees.  546,  .547.) 

9.  That  when  the  fees  received  by  a  consular  officer  are  less  than  his  salary,  he  i> 
authorized  to  draw  on  the  Secretary  of  the  Treasury  forthe  balance  due  him.  (Sec. 
549.) 

Congress  makes  annual  appropriation  to  pay  loss  on  salary  drafts  of  consular  officers. 
The  other  appropriations  against  which  they  draw  provide  for  the  payment  of  lo8.<*  by 
exchange. 

Act  February  2«,  1803  (Rev.  Stat.,  sees.  4577,  4578),  provides  that  destitute  Amer- 
ican  seamen  at  foreign  ports  shall  be  sent  home  at  the  expense  of  the  government. 
The  act  is  mandatory  on  the  masters  of  American  vessels  to  carry  said  seamen,  at 
:$10  each,  to  a  home  pori,  not  to  exceed  two  seamen  for  each  one  hundred  tons  bur- 
den of  the  vessel,  and  it  allows  the  consul  to  make  special  rates  for  any  excess  over 
said  tonnage,  or  when  they  are  sent  in  a  foreign  vessel.  (Art.  16,  Consular  Regula- 
tions.) The  consul  is  required  to  furnish  the  master  of  the  vessel  with  a  certificate 
under  seal,  giving  the  number  and  names  of  the  seamen,  the  price  per  man  to  be  paid, 
and  the  port  at  which  they  are  to  be  delivered.  When  the  seamen  are  landed,  the 
master  presents  said  consular  certificate  to  the  proper  customs  officer,  who  certifier 
thereon  to  the  fact  that  the  seamen  named  within  have  been  landed,  and  that  th<' 
contract  with  the  consul  has  been  filled.  (See  forms  24  and  25,  appendix  to  Cousular 
Kegulations. ) 

l^pou  presentation  of  this  certificate  to  the  Treasury  Department,  an  account  is  stated 
and  the  balance  due  is  certified.  From  the  fact  that  the  masters  of  vessels,  as  a  rule, 
remain  but  a  short  time  in  port,  it  is  usual  for  them  to  assign  said  certificates.  Saiti 
assignments  have  always  been  recognized  by  the  department  and  the  balance  |>aid  to 
the  a!>signce. 
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U.  S.,  560.)  As  to  attacbment  and  garnishee  process,  see  Draft  cafie, 
1  Lawrence^  Comptroller's  Decisions,  23;  Bliss  r.  Lawrence,  58  New  York, 
442;  Lidderdale  r.  Duke  of  Montrose,  4  Term  II.,  248;  Arbuckle  r.  Cow- 
raii,  3  Bos.  &  Pul.,  328;  Barwick  r.  liead,  1  H.  Blackst.,  627. 

3.  Voluntary  assignments  for  t^e  benefit  of  creditors  are  not  within 
the  statute.     (Goodman  v.  Niblack,  102  U.  S.,  560.) 

4.  Assignments  may  be  by  implication  recognized  by  the  act  of  June 
30y  1864  (13  Stat.,  310;  Eev.  Stat.,  1576);  and  the  act  of  May  8,  1792  (1 
Stat,  280 ;  Rev.  Stat.,  1291  .)• 

•>.  So  there  may  be  assignments  in  special  cases  under  the  operation 
of  particular  statutes,  as  that  of  June  16,  1880.  (2L  Stat.,  287,  sec.  2. 
See  AUspach's  case,  2  Lawrence,  Comptroller's  Decisions,  260.) 

(».  In  an  opinion  of  May  17,  1877  (15  Op.,  271),  the  Attorney-General 
said  of  section  3477  of  the  Revised  Statutes : 

'^  This  section  has  usually  been  considered  to  refer  to  the  transfer  of 
imliquidate<l  claims  against  the  United  States,  and  not  to  apply  to  those 
cases  wiere  there  was  a  definite  ascertained  sum  due.  Whether  this 
construction  is  or  is  not  correct  need  not,  however,  be  discussed,  as  I 
think  it  obvious,  upon  examination  of  the  regulations  for  the  Army,  that 
it  can  have  no  application  to  the  transfer  by  an  officer  of  his  pay-account 
when  actually  due. 

'*  The  regulations  of  the  Army  as  at  present  in  force  are  known  as 
the  'Regulations  of  1863.'  They  were  prepared  by  the  then  Secretary 
of  War,  with  the  approval  of  the  President  of  the  United  States,  and 
by  the  statute  of  July  28, 1866,  they  were  ordered  by  Congress  to  be 
enforced  until  that  body  should  otherwise  direct.  They  have,  therefore, 
the  force  and  effect  of  law. 

**  By  regulation  1349,  Article  XLV,  it  is  provided :  '  No  officer  shall 
pass  away  or  transfer  his  pay-account  not  actually  due  at  the  time,  and 
when  an  officer  transfers  his  pay-account  he  shall  report  the  fact  to  the 
Paymaster-General  and  to  the  paymaster  expected  to  pay  it.' 

*'The  prohibition  of  the  transfer  of  a  pay  account  when  it  is  not  act- 
ually due,  coupled  with  the  direction  as  to  how  the  officer  shall  proceed 


*  It  18  the  practice  to  allow  officers  and  seamen  in  the  Navy,  and  officers,  at  least  in 
the  Revenue  Marine,  to  make  aUotments  of  their  pay.  See  Navy  Regulations,  par.  1, 
P- 121,  and  par.  2,  p.  125,  and  department  circular  as  follows : 

Dkpavtmiht  Xo.  92.  "TRE\fiURY  DePAKTMEXT, 

lUrtHfu  MaHn*  »o.6.  ^'  Waifhington,  V.  C,  July  1,  1873. 

"The  following  additions  to  and  alterations  in  the  Revised  Regulations  of  the  Rev- 
enue Marine  Service  are  published  for  the  information  and  government  of  all  persons 
concemed : 

**4.  Allotment  of  pay  for  the  support  of  the  family  or  other  relatives  of  officers  of 
the  Revenue  Marine.  Service  may  be  authorized  on  their  application  therefor,  in  the 
discretion  of  the  department,  for  a  sum  not  to  exceed,  in  auy  case,  two-thirds  of  the. 
monthly  pay  of  the  officer  desiring  it,  and  for  such  time  only  as  he  may  be  stationed 

apart  from  them,  on  public  duty. 

^  «  «  *  *  «  « 

"WM.  A.  RICHARDSON, 
•*  Secretary  of  the  Treasury.^' 

Any  doubt  as  to  the  validity  of  this  regulation  would  seem  to  be  settled  by  the 
act  of  Jane  !)0, 186f,  which  by  its  terms  recognizes  assignments  on  the  conditions 
therein  prescribed. 
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when  he  transfers  it  after  it  has  become  due,  clearly  indicates  the  right 
on  the  part  of  the  officer  thus  t^  transfer  it. 

"  An  examination  of  the  previous  regulations  of  the  Army  streiioftli- 
eus  this  view,  as  the  right  of  an  officer  to  transfer  his  pay-account  when 
due  has  been  one  which  has  been  for  a  long  time  recognized." 

7.  As  to  judgments  in  the  Court  of  Claims  it  has  been  said  bv  the 
Attorney-General  (15  Op.  221) : 

"It  has  been  shown  that,  in  the  act  of  Congress  which  directs  the 
payment  of  such  judgments  at  the  Treasury  Department,  the  money 
recovered  by  the  judgments  in  the  Court  of  Claims  is  considered  as  a  debt 
due  by  the  United  States.  It  is  not  described  as  a  ''claim,'  and  it  ceases 
to  have  the  character  of  a  claim  after  it  has  passed  into  a  judgment.  A 
debt,  therefore,  settled  by  judgment,  and  due  from  the  United  States; 
does  not  seem  to  me  to  come  within  the  purview  of  the  act  of  l^dP 
(Rev.  Stat.,  3477 ;  Campbell's  case,  2  Lawrence,  Compt.  Dec,  239 ;  Howe 
r.  United  States,  19  Wall.,  16.) 

8.  The  Court  of  Claims  at  one  time  recognized  assignments  in  some 
cases  upon  the  ground  that  section  1072  of  the  Revised  Statutes  gave 
jurisdiction  "  where  the  claim  has  been  assigned."  (Lawrence's  case,  8 
Court  CI.,  252 ;  Cavender's  case,  Id.,  281.  But  vsee  United  States  r. 
Gillis,  95  i:.  S.,  407.) 

9.  The  statute  does  not  apply  to  claims  against  the  District  of  Co- 
lumbia.   (Xeufchatel  Company's  case,  16  Ct.  Cls.,  593.) 

10.  In  rare  instances  some  salaries  of  officers  in  Wasliington  have  been 
paid  in  like  manner  or  under  power  of  attorney.  This  mode  of  payment 
will  estop  officers  thus  paid  from  making  any  other  claim  on  the  gov- 
ernment therefor.  (Stowe  v.  United  States,  19  Wall.,  16 ;  McKnight  r. 
United  States,  98  U.  S.,  186 ;  Mackey  v.  Coxe,  18  How.,  105;  Cowdrey 
V.  Yandenburgh,  101 U.  S.,  575;  Bntt'alo  Bayou  Railroad's  case,  16  Ct. 
Cls.,  238;  16  Op.,  263;  Bailey  v.  United  States,  16  Ct.  Cls.,  511;  ^'euf. 
chatel  Company's  case,  16  Ct.  Cls.,  598.) 

The  exceptions  above  stated  prove  the  existence  of  the  general  rule 
that  claims  including  salaries  are  not  assignable  except  as  specifically 
authorized  by  or  under  a  statute  excepting  them  from  the  general  pro- 
hibition of  section  3477  of  the  Revised  Statutes. 

III.  Powers  of  attorney  are  not  valid  to  authorize  agents  to  receipt 
pay-rolls  or  other  vouchers  of  disbursing  officers  or  agents,  or  to  indorse 
checks  of  such  officers  or  agents. 

Vast  sums  of  money  are  paid  by  disbursing  officers  and  agents  to 
officers  for  salaries  and  to  parties  on  other  accounts  before  the  alloAvance 
of  the  claim  so  paid,  the  ascertainment  by  an  auditor  and  comptroller 
of  the  amount  due,  and  as  to  which  no  warrant  for  payment  is  ever 
issued.  (Rev.  Stat.,  56-^')8,  62, 176, 255, 496, 1153, 1382, 1550, 1563, 17<>5. 
1951,  3144,  3646,  3648,  3658,  3677,  4839,  &c.;  McKnight's  case,  13  Ct. 
Cls.,  304.) 

The  accounts  of  disbursing  officers  are  settled  by  the  proper  auditors 
and  comptrollers,  with  balances  duly  certified,  and  thus  the  legality  of 
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every  payment  is  passed  upon.  Many  officers  and  employes  are  paid 
by  (iisbiirsing  officers  on  pay-rolls  duly  receipted  by  the  persons  paid, 
and  these  are  presented  as  vouchers  for  the  purpose  of  settling  the  ac- 
counts of  such  disbursing  officers.  Other  items  are  represented  by  sep- 
arak'  vouchers  showing  payment.  It  is  clear  that  a  valid  power  of 
jittomey  cannot  be  made  authorizing  an  agent  to  sign  such  pay-roll  or 
receipt  a  voucher  or  to  indorse  checks,  and  that  post-dated  receipts  are 
unauthorized. 

1.  This  is  the  necessary  effect  of  the  statute.  It  declares  "all  trans- 
fere  and  assignments  of  any  claim  •  •  •  absolutely  null  and  void," 
unless,  ''after  the  allowance  of  such  a  claim,  the  ascertainment  of  the 
amount  due,  and  the  issuing  of  a  warrant  for  the  payment  thereof.'* 
The  allowance  and  ascertainment  and  warrant  referred  to  are  those 
provided  for  in  the  auditing  and  payment  of  claims.  (Rev.  Stat.,  236, 
-77,  209, 191,  248.)  It  cannot  be  properly  said  that  this  applies  only 
to  such  claims  as  are  allowed  by  auditing  officers  and  certifled  by  comp- 
trollers, and  hence  does  not  apply  to  claims  paid  l>y  disbursing  officers 
not  so  audited  and  certified. 

The  first  declaration  of  the  statute  is  that  all  assignments  are  void. 
Tliis  is  general  and  without  exception.  There  is  an  exception  made  in 
favor  of  claims  audited  and  certified  after  the  issuing  of  a  warrant  for 
the  payment  thereof.  It  is  a  rule  of  construction  that  such  exception  is 
not  to  be  enlarged  by  inference,  but  must  be  kept  within  the  bounds 
marked  out  clearly  or  by  fair  interpretation  of  the  language  used. 
'Sedgwick,  Stat,  and  Const.  L..  47, 50, 360 ;  Broom,  Leg.  Max.,  677 ;  Minis 
r.  United  States,  15  Pet.,  445;  Warfleld  v.  Fox,  53  Pa.  St.  382.)  This 
is  the  rule  in  construing  exceptions  in  contracts.  (2  Pars.  Cont,  507, 
".  (<|);  Cardigan  v.  Armitage,  2  B.  &  C,  197;  Bullen  v.  Deming,  Jrf., 
•'^2;  Jackson  r.  Hudson,  3  Johns.,  387;  House  v.  Palmer,  9  Ga.,  497; 
Jackson  r.  Lawrence,  11  Johns.,  191;  District  Land-Office  case,  2  Law- 
rence, Comptroller's  Decisions,  415.) 

Claims  paid  by  disbursing  officers  are  not  so  audited  or  certified,  and 
no  warrant  for  payment  is  issued,  and  hence  they  are  not  within  the 
exception,  but  are  covered  by  the  prohibition.  Thus  it  has  been  said 
by  the  Attorney-General  of  section  3477  of  the  Eevised  Statutes  that— 

"Its  obvious  intent  is  to  enable  the  United  States  to  deal  solely  with 
the  i)er8ons  with  whom  it  contracts,  in  discharging  any  obligations  that 
it  may  be  under  to  them,  by  the  provision  that  powers  of  attorney  shall 
lie  absolutely  null  and  void." 

"The  language  is  general  which  declares  the  nullity  of  these  assign- 
"lents,  and  the  only  cases  where  they  are  recognized  is  where  a  war- 
I'aut  is  already  issued.  If  there  are  any  cases  in  which  the  claim 
<**mi<l  not  be  paid  by  wan-ant,  then  they  do  not  come  within  the  exception, 
hut  are  affected  by  the  general  language."    (10  Op.,  262, 263;  see  9  Op., 

This,  in  effect,  brings  claims  paid  by  disbursing  officers  within  the 
I>rohil)ition  of  the  statute.     (Rev.  Stat.,  3477.) 
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2.  The  statute  iilaces  powers  of  attorney  "  for  receiving  payment  of 
an}'  claim"  on  the  same  footing  with  assignments.  This  is  the  necessary 
effect  of  its  language,  its  purpose,  and  its  policy-. 

All  the  reasons  upon  which  the  statute  against  assignments  wa«  eu- 
acted  operate  equally  against  powers  of  attorney  to  collect  claims  of  dis- 
bursing officers,  and  against  post-dated  receipts  or  vouchers.  The  rules 
already  cited  require  the  statute  to  be  construed  a^  rendering  such  i>o\v- 
ers  void.  It  is  unreasonable  to  suppose  that  Congress  intended  to  pro- 
vide against  evils  as  applied  to  claims  paid  by  warrant,  and  purposely 
omitted  to  include  claims  paid  by  disbursing  officers,  thereby  leavinjr 
the  evils  to  operate  in  those  very  cases  in  which  fewer  safeguards 
against  error  are  provided. 

A  power  of  attorney  to  receive  money  is  not  necessarily  an  assignment 
of  the  claim,  but  it  may  be  employed  to  defeat  the  puriK)se  of  the  statute. 
It  will,  if  valid,  enable  a  purchaser  of  the  claim  to  collect  it.  And  if  a 
power  so  given  is  not  technically  an  assignment,  it  can  be  used  to  reach 
the  same  result,  and  thus  defeat  the  whole  purpose  of  the  statute.  Ef- 
fect is  to  be  given  to  the  purpose  of  the  statute,  and  it  is  not  to  be  de- 
feated by  adhering  too  rigidly  to  its  mere  letter,  or  to  technical  rules  of 
construction.  *'And  we  should  discard  any  construction  that  would 
lead  to  absunl  consequences."  (Gates  v.  National  Bank,  100 1  J.  S.,  244.) 
Lord  Hale  said  we  should  be  "curious  and  subtle  to  invent  reasons  and 
means"  to  give  effect  to  the  intent  of  the  law-making  power.  ( Jd.,  244.) 
^^A  thing  which  is  within  the  intention  of  the  makers  of  a  statute  is  as 
much  within  the  statute  as  if  it  were  within  the  letter;  and  a  thing  whieb 
is  within  the  letter  of  a  statute  is  not  within  the  statute  unless  it  be 
within  the  meaning  of  the  makers."  (Suckley  v.  Furse,  15  Johns.  33S; 
People  V.  Utica  Ins.  Co.,  Jc7.,  380;  United  States  v.  Moore,  95  U.  S., 
763;  Slater  r.  Cave,  3  Ohio  St.,  85;  United  States  v.  Babbit,  1  Black, 
55;  Gates  v.  National  Bank,  100  U.  S.,  244;  9  Bac.  Abr.,  247,  Tit.  Stat.. 
I,  5;  1  Kent,  402.)  Scire  legesj  nan  hoc  est  verba  earum  tenerCj  sed  vim  ac 
potestatem. 

3.  The  necessary  effect  of  the  statute  is  that  it  makes  void  all  i>owers 
of  attornej',  orders,  or  other  authorities  for  receiving  payment  of  any 
claim  upon  the  United  States,  unless  made  after  the  allowance  of  such 
a  claim,  the  ascertainment  of  the  amount  due,  and  the  issuing  of  a  war- 
rant for  the  payment  thereof.  The  first  declaration  of  this  provision  is, 
that  all  powers  for  such  i)urpose  are  void,  and  there  are  then  excepted 
trom  this  declaration  only  such  powers  as  may  be  executed  after  the  al- 
lowance, ascertainment  of  amount  due,  and  the  issuing  of  a  warrant. 
(Mackey  v.  Coxe,  18  How.,  100.) 

Corporations  are  subject  to  the  operation  of  section  3477  of  the  Kf- 
vised  Statutes.  A  corporation  therefore  cannot  execute  a  power  of 
attorney  '.'for  receiving  payment  of  any  claim"  which  is  to  be  paid  by 
a  treasury  warrant,  except  after  the  issuing  of  the  warrant.  But  the 
proper  financial  officer  of  a  corporation,  whose  authority  is  subsisting 
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and  without  refereuce  to  the  time  of  his  appointment,  may  receive  pay- 
ment ot  a  warrant  or  indorse  and  collect  a  draft  issued  to  make  pay- 
ment thereof. 

So  the  proper  financial  officer  of  a  corporation,  without  reference  to 
the  time  of  his  appointment,  may  receive  and  indorse  cheeks  of  disburs- 
ing oflBcers  given  to  make  payment  of  claims  not  to  be  paid  by  warrant. 
If  the  charter  of  a  cori^oration  authorizes  the  appointment  of  more  than 
one  financial  officer  with  authority  to  each  to  indorse  checks  and  drafts 
and  receive  payment  of  claims,  the  authority  of  each  one  so  appointed 
will  be  recognized.  This  necessarily  results  from  the  principle  that,  "  in 
general,  the  only  mode  in  which  a  corporation  aggregate  can  act,  or 
contract,  is  through  the  intervention  of  agents,  either  specially  desig- 
nated by  the  act  of  incorporation,  or  appointed  and  authorized  by  the 
corporation  in  pursuance  of  it."  ( Angell  &  Ames,  Corp.  10  ed.,  276 ; 
Co.  Litt.  b.) 

The  financial  officer  is,  in  legal  contemplation,  the  corporation  quoad 
the  acts  he  is  authorized  to  perform.  The  evidence  of  his  authority 
is  not  a  power  of  attorney,  but  a  duly  certified  copy  of  his  appoint- 
ment, showing  his  official  character  and  authority.  He  sustains  an 
oj^i  relation  to  the  corporation,  and  in  this  respect  differs  from  an 
agent  acting  under  a  power  of  attorney  who  can  not  lawfully  receive 
paynaent  of  a  claim  from  a  disbursing  officer.* 


*The  foIlowiDg  form  may  be  fouDd  useful : 

Form  of  Authority  hy  Vote. 

At  a  meeting  of  the  Board  of  Directors  of  the ,  of ,  held 

,  18 — ,  it  was  on  motion, 

^*Bewlvedf  That  John  Smith  be  and  is  appointed  lor  is]  the  treasurer  or  financial 
officer  of  said  corporation  [or,  that  by  virtue  of  the  powers  conferred  by  law  on  said 
board  of  directors,  David  Jones  is  hereby  permanently  appointed  and  constituted  a 
financial  officer  and  agent  of  said  corporation]  and  isfuUy  authorized  and  empowered 
to  collect  and  receive  all  moneys,  claims,  and  demands  which  are  or  may  become  due  or 
owing  to  said  corporation  or  any  agent  or  officer  thereof,  and  to  receive,  indorse  and 
collect  all  drafts  and  checks,  and  all  money  payable  on  warrants  payable  to  said  cor- 
porations or  any  officer  or  agent  thereof,  and  to  execute  all  receipts,  vouchers,  releases, 
and  evidences  of  payment,  and  generally  to  do  all  acts  and  execute  all  instruments  in 
writing  required  in  the  execution  of  his  powers." 

Tais  IS  TO  CERTIFY,  That  at  a  regular  meeting  of  the  Board  of  Directors  of 

,  duly,  held  at ,  on  the day  of ,  1^ — ,  the  foregoing  reso- 
lution was  adopted,  and  is  now  in  full  force. 

Witness  our  hands  and  the  corporate  seal,  this day  of ,  A.  D.  188—. 

* ,  President. 

,  Secretary. 


[Corporate  seal.] 

The  resolution  should  be  certified  by  officers  of  the  corporation  or  institution  other 
than  the  one  therein  empowered  to  act. 

It  ia  recommended  that  resolutions  be  adopted  only  at  regular  meetings.  But  when 
pansed  at  a  special  meeting,  the  certificate  may  be  as  follows : 

We  certify  that  at  a  special  meeting  of  the  Board  of  Directors  of ,  duly  beld 
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It  may  be  assumed  that  at  common  law  the  holder  of  a  claim,  or  a  party 
in  anticipation  of  having  a  claim,  can  execute  a  valid  power  of  attorney 
authorizing  an  agent  to  receive  payment  of  the  officer  of  the  United 
States,  when  it  is  not  intended  to  operate  as  an  assignment  This  rests 
on  the  maxim  quifacitper  aliumfacitper  se. 

The  common  law  remains  in  force  unless  repealed  by  statute.  But 
the  statute  has  repealed  the  common-law  right  to  execute  powers  of 
attorney  except  in  the  one  excepted  class  of  cases  after  the  allowance 
^nd  the  issuing  of  a  warrant  for  payment.  If  the  prohibition  does  not 
apply  to  powers  of  attorney  "  for  receiving  imyment"  of  claims  to  be  paid 
by  disbursing  officers,  then  it  does  not  apply  against  assignments  of  sala- 
ries and  other  claims  when  so  payable.  But  on  principle  and  the  lan- 
guage of  the  statute  it  applies  in  both  cases. 

The  statute  in  express  terms  makes  void  all  powers  "for  receiving 
payment "  except  after  the  issuing  of  a  warrant.  When  a  claimant  is  paid 
by  a  disbutsiug  officer,  clerk,  or  agent,  he  takes  a  receipted  voucher 
and  issues  a  check  to  the  order  of  the  claimant.  (Bev.  Stat.  3622, 5491, 
5490,  362Q,  3646,  3647;  act  February  27, 1877, 19  Stat.,  249  ,•  Bank  of 
Republic  r.  Millard,  10  Wall.,  158.) 

The  indorsement  of  the  check  is  ameians  of  '^receiving  payment  of  a 
claim,^  and  a  power  to  do  this  is  within  the  express  general  prohibition 
of  the  statute,  and  is  not  within  its  single  exception. 

It  is  true  the  claimant  himself  might  execute  a  receipted  voucher, 
receive  the  check,  and  deliver  it  to  a  party  with  a  power  to  indorse  and 
collect  it.  But  this  does  not  relieve  the  transaction  of  the  statutory 
prohibition.  The  check  is  not  payment.  (Draft  case,  1  Lawrence,  Comp- 
troller's Decisions,  20 ;  Buchanan  i?.  Alexander,  4  How.,  20;  2  Pars. 
Cont.  6th  ed.,  623;  Hough  v.  May,  4  Ad.  &  EL,  954;  Cromwell  v.  Lov- 
ett,  1  Hall,  m]  Everett  v.  Collins,  2  Camp.,  515.) 
•  It  is  not  money.  Its  loss  or  destruction  leaves  a  right  to  payment  in 
money. 

at ,  on  the day  of ,  18^ — ,  at  —  o^clock  —  M.,  the  foregoing  resolution 

was  adopted,  and  is  now  in  fall  force. 

And  we  certify  that  notice  was  duly  given,  personally,  to  all  members  of  the  said 
Board  of  Directors  of  the  said  time  and  place  of  said  meeting,  and  of  the  object  thereof, 
for  more  than  days  prior  thereto,  and  in  time  to  enable  all  to  attend  said  meet- 
ing ;  and  that  at  such  meeting  so  held  a  quorum  of  all  the  members  of  said  board  was 
present  and  voted  for  the  adoption  of  said  resolution. 

Witness,  &.c. 

Fonmof  Auikarity  under  By-laws. 

At  the  regular  annual  meeting  of  the  stockholders  of  the ,  of 

, ,  held ,  18 — , was  duly  elected  president,  and 

was  duly  elected  cashier ;  and  as  such  they  are  jointly  or  severaUy  empowered 

by  the  by-laws  (a  certified  copy  of  which  is  hereto  annexed)  to  [here  give  the  au- 
thority substantially  as  in  the  resolution  above.] 

,  President. 

,  Secretartf. 

[Corporate  seal.] 
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4.  The  construction  above  given  is  rendered  certain  by  the  acts  of 
June  23, 1874  (18  Stat.,  204),  and  February  27, 1877  (19  Stat,  f^49); 

The  act  of  March  3, 1857  (11  Stat.,  249,  sec.  1),  required  disbursing 
officers  to  deposit  all  moneys  with  the  Treasurer  of  the  XJnited  States 
or  ail  assistant  treasurer  or  public  depositary,  and  to  <^  draw  for  the  same 
only  in  favor  of  the  person  to  whom  payment  is  to  be  made. ''  This  pro- 
vision was  superseded  by  the  act  of  June  14,  lS66  (14  Stat.,  64,  sec.  1), 
carried  into  the  Revised  Statutes  as  section  3620,  which  latter  merely 
requires  the  disbursing  officer  to  draw  for  money  "only  as  it  may  be  re- 
quired for  payments  to  be  made  by  him  in  pursuance  of  law.  ^  The  pro- 
vision cited  from  the  act  of  1857  was  in  substance  re-enacted  June  23, 
1874  (18  Stat,  204),  as  to  disbursements  made  for  "charitable,  indus- 
trial, or  other  associations, "  and  made  general  by  the  act  of  February  27, 
1877  (19  Stat.,  249).  Under  this,  as  carried  into  section  3620  of  the  Re- 
vised  Statutes  (2d  ed.,  1878),  disbursing  officers  can  draw  checks  only 
in  favor  of  the  persons  to  whom  payment  is  made  "f»  purs%uince  of  law.^ 
This  shows  a  purpose  to  prevent  the  assignment  of  claims — a  purpose  "  to 
deal  solely  with  the  persons  with  whom  it  [the  government]  contracts, 
in  discharging  any  obligations."  (16  Op.,  262.)  This  purpose  may  be 
defeated  if  powers  of  attorney  can  be  given  in  advance  of  the  issue  of 
checks  to  indorse  them.  They  could  thus  be  used  as  a  means  of  receiv- 
ing payment  of  assigned  claims. 

5.  Congress  has  recognized  this  construction.  The  act  of  January 
28, 1882,  appropriated  $540,000  for  the  payment  of  the  final  expenses 
of  the  Tenth  Census,  and  provided  that  "  the  Secretary  of  the  Interior 
is  hereby  authorized  to  compensate  those  persons  who  have  rendered 
services  as  volunteers  in  connection  therewith  since  the  16th  of  June, 
1881,  at  the  rates  of  compensation  received  by  such  persons  severally 
prior  to  said  date.'' 

The  appropriation  for  the  payment  of  clerks  was  exhausted  June  15, 
1881.  Many  clerks  continued  in  service,  taking  the  risk  of  an  appropria- 
tion. They  received  certificates  of  service,  and  in  some  instances  ex- 
ecuted powers  of  attorney  to  agents  to  collect  and  receive  payment  of 
these;  and  in  some  cases  assigned  their  right  to  compensation  to  per- 
sons who  purchased  the  same  or  advanced  money  thereon.  With  the 
assignments,  they  respectively  gave  powers  of  attorney  to  the  several 
purchasers  to  collect  and  receive  the  compensation. 

The  disbursing  officer  of  the  Interior  Department  refused  to  make 
payment  either  under  the  powers  of  attorney  or  to  pay  the  purchasers 
of  the  claims.  Congress,  by  the  act  of  February  20, 1882,  provided  that 
^^  payment  may  be  made  to  the  assignee  or  assignees  in  writing  of  the 
amounts  payable  to  such  persons  respectively,  or  may  be  made  to  such 
person  or  persons  as  shall  have  received  in  writing  and  now  hold  a 
power  of  attorney  to  collect,  have,  and  receive  the  said  compensation 
or  any  part  thereof  on  the  certificates  issued  therefor  by  the  Depart- 
ment of  the  Interior  to  the  amount  advanced  by  such  assignee  or  per- 
H.  Ex,  219 3 
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son  holding  such  right  or  power  of  attorney  to  such  yolonteer,  together 
with  interest  or  discount  upon  such  advancement  not  exceeding  the 
rate  of  ten  per  centnm  per  annum." 

The  indorsement  of  the  check  is  the  only  mode  by  which  payment  cau 
be  secored.  Being  negotiable,  the  payee  can  indorse  it  to  a  purchaser. 
(Bank  of  Eepublic  v.  Millard,  10  Wall.,  158.)  The  authority  to  pay  by 
check  makes  such  check*,  ex  vi  termini^  a  negotiable  instrument,  but  the 
statute  declares  void  a  power  executed  by  the  claimant  to  receive  pay- 
ment by  indorsement. 

Such  power  executed  in  advance  of  the  issue  of  a  check  could  readily 
be  employed  to  defeat  the  purpose  of  the  statute,  and  a  construction 
which  would  permit  this  is  not  admissible. 

lY.  This  construction  should  be  given  to  the  statute,  because  on 
principles  of  common  law  an  assignment  by  a  public  officer  of  the  fu- 
ture salary  of  his  office  is  contrary  to  public  policy,  and  void.  The 
statute  must  be  presumed  to  have  had  some  other  or  additional  pur- 
pose, if  it  may  be  so  reasonalbly  construed ;  and  such  puipose  is  as- 
signed to  it  by  applying  it  to  salaries  after  they  are  due,  and  to  all 
I)owers  of  attorney  whenever  executed  "for  receiving  payment"  of  sal- 
aries, unless  in  the  cases  excepted  by  the  statute  of  those  for  the  pay- 
ment of  which  a  warrant  has  issued. 

1.  Independently  of  the  statute  there  are  other  grounds  on  which 
future  salaries  of  officers  can  neither  be  assigned,  incumbered,  or  sub- 
jected to  attachment  or  garnishee  process.  In  England  it  is  settled 
beyond  doubt  that  salary  for  continuing  service  cannot  be  assigned, 
though  a  pension,  or  compensation  for  past  services,  may.  (Flarty  v. 
Odium,  3  T.  R.,  681;  Lidderdale  v.  Duke  of  Montrose,  4  T.  R.,  248; 
Arbuckle  v.  Gowtan,  3  Bos.  &  P.,  328;  Bar  wick  v.  Bead,  1  H.  Blackst., 
627;  Stone  v.  Lidderdale,  2  Anst.,  233;  Davis  v.  Duke  of  Marlborough, 

1  Swanst.,  79 ;  Wells  v.  Foster,  8  M.  &  W.,  149 ;  Palmer  v.  Bate,  2  Brod. 
&  Bing.,  673;  Hill  v.  Paul,  8  Clark  &  Fin.,  307;  Arbuthnot  v.  Norton, 

5  Moore,  Priv.  Coun.  Cas.,  230;  Liverpool  v.  Wright,  28  L.  J.  (N.  S.) 
Oh.,  871 ;  Palmer  v.  Vaughan,  3  Swanst.,  173 ;  Parsons  v.  Thompson,  1 H. 
Blackst.,  322;  Story,  Eq.  Jur.,  sec.  1040  d.;  1  Parsons,  Cont,  226;  Mc- 
Carthy t.  Goold,  1  Ball  &  B.,  387;  Grenfell  v.  Dean,  &c.,  of  Windsor, 

2  Beav.,  544 ;  Jenkins  v.  Hooker,  19  Barb.,  435 ;  Collyer  v.  Fallon,  Turn. 

6  R.,  459 ;  see  Brackett  v.  Blake,  7  Met.,  335 ;  State  Bank  v.  Hastings, 
15  Wise.,  75.) 

One  of  the  reasons  for  the  rule  against  assignments  is  that  'Hhe  law 
presumes,  with  reference  to  an  office  of  trust,  that  he  [the  incumbent] 
requires  the  payment  which  the  law  has  assigned  to  him /or  the  purpose 
of  upholding  the  dignity  and  performing  properly  the  duties  of  that 
office,  and  therefore  it  will  not  allow  him  to  part  with  any  portion  of 
those  fees  either  to  the  appointor  or  anybody  else.  He  is  not  allowed 
to  charge  or  incumber  them." '  (28  L.  J.  (^.  S.)  Ch.,  871.) 

Some  American  cases  sanction  the  validity  of  assignments  of  salaries 


Digitized  by  VjOOQIC 


ColkcHngf  dko.y  under  Powers  of  Attorney^Olaims-Aasignment  Case.   35 

even  yet  to  become  due.  (Brackett  v.  Blake,  7  Mete.,  335;  Mulhall  v. 
Quinn,  1  Gray,  105;  Macomber  v.  Doane,  2  AUeD,  541;  State  Bank  v. 
Hastings,  15  Wise.,  78.)  But  this  is  denied  in  Bliss  v.  Lawrence  (58 
N.  Y.,  442)  with  a  force  of  argument  which  sets  the  question  at  rest. 
Many  aathorities  are  collected,  and  it  is  in  this  case  said  that  '^The 
public  service  is  protected  by  protecting  those  engaged  in  performing 
public  duties;  and  this  not  upon  the  ground  of  their  private  interest, 
but  upon  that  of  the  necessity  of  securing  the  efficiency  of  the  public 
service,  by  seeing  to  it  that  the  funds  provided  for  its  maintenance 
should  be  received  by  those  who  are  to  perform  the  work  at  such  periods 
as  the  law  has  appointed  for  their  payment."  As  to  assignments  by 
operation  of  law,  see  and  compare  this  case  with  Goodman  v.  Kiblack 
(102  IT.  S.,  559).  The  same  principle  is  adopted  in  Billings  v.  O'Brien 
(45  How.,  N.  T.  Prac.  E.,  400),  supported  by  many  authorities  cited. 

2.  The  statute  adopts  the  common-law  rule  upon  this  subject,  but 
goes  further  by  declaring  that  no  assignment  shall  be  made,  or  authority 
for  receiving  payment  executed,  unless  '<  after  the  allowance  of  such  a 
claim,  the  ascertainment  of  the  amount  due,  and  the  issuing  of  a  warrant 
for  the  payment  thereof 

3.  The  statute  does  not  prohibit  the  assignment  of  coupon  or  registered 
bonds  of  the  United  States,  or  of  coupons.  They  are  excepted  from  the 
operation  of  the  statute  prohibiting  assignments  by  the  express  terms  of 
the  contract  embodied  in  bonds  and  coupons,  in  pursuance  of  the  au- 
thority of  the  "loan  acts.''  Coupon  bonds  and  coupons  are,  in  express 
terms,  negotiable  by  delivery,  while  the  statutes  and  authorized  "regu- 
lations" prescribe  the  mode  of  assigning  registered  bouds.  (Bhawn's 
case,  1  Lawrence,  Comptroller's  Decisions,  109;  Jd.,  Appx.,  ch.  xiii; 
Meyer's  case,  Jd.,  117 ;  Sallu's  case,  Id.^  214.)  As  to  registered  bonds, 
powers  of  attorney,  duly  executed,  are  valid  to  make  assignments. 
(Id,)  As  to  these  bonds  the  maxim  applies:  qui facit pei' aliuMy  facit 
per  se.  For  the  payment  of  ^ch  bonds  and  coupons  there  is  a  perma- 
nent appropriation  always  applicable.  (Police  case,  1  Lawrence,  Compt 
Dec,  72,  74;  Ashton's  case,  Jd.,  167;  Rev.  Stat.,  269,  305,  3111,  3691, 
3698.)  Payments  may  be  made  in  money,  or  by  drafts  upon  the  Treas- 
orer,  or  an  assistant  treasurer.  (Eev.  Stat.,  305,  3593.)  These  drafts 
are,  as  the  name  imports,  negotiable,  and  they  are  so  recognized  by 
statute.  (Eev.  Stat.,  308, 3645, 3646, 3647, 3652, 4046, 4765, 5413.)  They 
may  be  indorsed  under  the  authority  of  a  power  of  attorney,  executed 
even  in  advance  of  their  issue,  because  by  law  they  are  negotiable, 
subject  to  authorized  "regulations"  which  recognize  such  powers,  and 
Hie  payable  to  the  lawful  holder  on  presentation. 

1  For  the  reasons  stated,  drafts  of  the  Treasurer  of  the  United  States, 
and  checks  of  disbursing  of&cers  and  disbursing  agents,  are  negotiable. 
(Bev.  Stat,  306,  307,  308,  3620,  3645,  3652,  3646,  3647,  4765,  6413,  5414;- 
act  June  23, 1874  18  Stat.,  216;  Bank  of  Republic  v.  Millard,  10  Wall., 
158.) 
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Subject  to  the  exceptions  stated,  a  claim,  whether  liquidated  or  nuli- 
quidated,  against  the  United  States  cannot  be  assigned  "  unless  •  •  • 
after  the  allowance  of  such  claim  •  •  •  and  the  issuing  of  a  war- 
rant for  the  payment  thereof  j  nor  can  a  power  of  attorney,  order,  or 
authority  for  receiving  payment  of  any  such  claim  be  executed  until 
after  the  issuing  of  such  warrant. 
Treasury  Department, 

First  Comptroller's  Office, 

January  4,  1882. 


IN  THE  MATTER  OF  SALE  OF  OLD  MATERUL,  CONDEMNED  STORES,  &C., 
NOT  NEEDED  FOR  PUBLIC  SERVICE,  AND  OF  THE  DISPOSITION  TO  BE 
MADE  OF  THE  PROCEEDS.— PROCEEDS  OF  SALES  CASE.    . 


1.  When  a  statute  assnmes  the  existence  of  a  power  to  make  sales  which  is  not  ex- 

pressly granted  by  law,  and  it  directs  the  disposition  which  is  to  be  made  of  the 
proceeds,  the  exercise  of  such  power  has  legal  sanction.  Hence  the  proper  of- 
ficers have  snflScient  authority  to  make  sales  of  the  several  classes  of  property 
mentioned  in  section  3618  of  the  Revised  Statutes,  when,  in  theii*  judgment, 
such  sales  can  be  made  with  advantage  to  the  public  service. 

2.  When  there  is  a  reasonable  doubt  arising  as  to  the  meaning  of  provisions  of  the 

Revised  Statutes, the  text,  purpose,  and  history  of  the  original  statutes  from 
which  such  provisions  are  taken  may  be  considei-ed. 

3.  Where  there  are  two  statutes  relating  to  the  same  subject,  and  one  ismorecompreheu- 

sive  than  the  other,  each  should  if  practicable  be  construed  so  as  to  give  ouesome 
effect  not  intended  in  the  other.  Hence  a  specific  provision  io  one  of  such  stat- 
utes as  to  a  special  class  of  subjects  should  generally  be  construed  as  constituting 
an  exception  to  the  general  provisions  of  the  other  statute. 

4.  The  construction  given  to  statutes  by  executive  o£Scers  who  are  charged  with  the 

duty  of  carrying  them  into  effect  should,  when  it  has  been  followed  for  auy  con- 
siderable period  in  the  practice  of  the  Departments,  generally  be  adhered  to. 

5.  The  groM  proceeds  of  sales  of  old  material,  condemned  stores,  supplies,  and  gener- 

ally of  other  public  property  of  any  kind  must  be  covered  into  the  Treasury  as 
"miscellaneous  receipts  on  account  of  'proceeds  of  goverumeut  property.'" 
(Rev.  Stat.,  3616.) 

6.  That  part  of  paragraph  1625  of  the  Regulat  ions  of  the  Army  of  the  United  States,  pro- 

mulgated in  18bl,  which  provides  that  expenses  of  sale  of  "  condemned  military 
stores  and  other  Army  supplies"  will  be  paid  from  its  proceeds,  is  therefore  un- 
authorized. 

7.  The  gross  proceeds  of  sales,  under  the  War  Department,  of  obsolete  and  unservice- 

able ammunition  and  leaden  balls  are  also  to  be  covered  into  the  Treasm'y. 

8.  The  gross  proceeds  of  the  sales  of  five  of  the  six  excepted  classes  of  property  men- 

tioned in  section  3618  of  the  Revised  Statutes  are,  pursuant  to  the  provisions  of 
section  3692,  to  be  covered  into  the  Treasury  to  the  credit,  respectively,  of  the  ap- 
propriations from  which  such  property  was  originally  purchased.  The  net  pro- 
ceeds only  of  *!alo8  of  marine- hospital  projierty  and  suppliesare  to  be  so  paid  into 
the  Treasury.  When  such  appropriations  are  special  as  distinguished  from  an- 
nual or  permanent  annual  appropriations,  and  they  belong  to  any  of  the  classes 
mentioned  in  the  first  proviso  of  section  5  of  the  act  of  June  20,  1874  (18  Stat., 
110)  they  constitute  exceptions  to  the  prohibition  in  the  last  clause  of  section 
3685  of  the  Revised  Statutes ;  and  the  proceeds  covered  in  may  be  expended 
without  reappropriation. 
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9.  The  net  proceeds  of  sales  of  unserviceable  or  unnecessary  property  originally  pur- 
chased from  the  marine-hospital  fund,  as  well  also  the  net  proceeds  of  sales  of 
supplies,  live  stock,  vegetables,  and  forage  raised  on  the  grounds  of  marine 
hospitals,  are  to  be  covered  into  the  Treasury  to  the  credit  of  said  fund,  and  may 
be  expended  for  the  hospital  service  without  respect  of  limitation  of  time  or 
special  reappropriation.  The  gross  proceeds  of  sales  of  every  other  class  of  public 
property,  except  that  sold  under  the  act  of  June  22,  1874  (18  Stat.,  200),  must 
be  paid  and  covered  into  the  Treasury. 

10.  The  expensesofsales,  including  expense  ofpreparing  property  for  sale,  are,  in  those 

cases  in  which  the  gross  proceeds  are  to  be  covered  into  the  Treasury,  a  proper 
charge  upon  the  appropriation  for  the  service  to  which  the  property  sold  per- 
tained, or,  if  there  be  no  appropriation,  then  upon  the  proper  contingent  fund. 

11.  In  cases  of  sales  of  marine-hospital  property  and  surplus  or  unserviceable  hospital 

supplies,  the  expenses  of  preparing  the  property  for  sale  as  well  as  the  proper 
expenses  of  sale  may  be  paid  either  from  the  gross  proceeds  or  from  the  general 
fund  in  the  Treasury.  In  such  eases  onltfy  except  that  provided  for  in  the  act  of 
June  82,  1874  (18  Stat.,  200),  and  act  of  March  3,  1875  (/6.,  388),  cdn  expenses 
of  sale  be  deducted  from  the  proceeds. 

12.  In  all  cases  the  accounts  of  the  expenses  of  sale  are  to  be  audited  and  settled  by 

the  proi>er  accounting  officers  of  the  Treasury.  • 

13.  The  act  of  January  21,  1881  (21  Stat.,  317),  regulating  public  advertising  in  the 

District  of  Columbia,  has  no  application  to  the  sales  herein  mentioned ;  except 
in  case  of  the  sale  of  a  marine-hospital  (Rev.  Stat.,  4806),  the  advertising  in 
public  newspapers  of  sales  of  unserviceable  or  unnecessary  public  proper|^  is 
a  matter  within  the  discretion  of  the  head  of  the  department  to  which  the  prop- 
erty pertains. 

14.  Unless  an  officer  or  agent  of  the  government  be  authorized  by  statute  to  retain  for 

his  own  use  or  for  some  other  public  use  a  part  of  any  moneys  received  by  him 
"for  the  use  of  the  United  States,"  or  by  virtue  of  his  authority  as  an  officer  or 
agent  of  the  United  States,  the  gross  amount  of  such  moneys  must,  under  the 
provisions  of  section  3617  and  3618  of  the  Revised  Statutes,  be  paid  into  the 
Treasury  without  any  abatement  or  deduction  whatever. 

December  22, 1881,  the  Secretary  of  the  Interior  addressed  a  letter  to 
the  Fi?st  Comptroller,  stating  that  it  has  been  the  custom  in  that  de- 
partment tp  make  an  annnal  sale  of  old  material  and  condemned  office 
property,  as  follows:  An  inventory  of  such  property  was  furnished  to 
an  auctioneer,  with  directions  to  sell  the  inventoried  property ;  then  the 
proceeds,  less  expenses  of  sale,  including  commissions,  were  by  the  de- 
partment deposited  in  the  Treasury  as  '^  miscellaneous  receipts,"  on  ac- 
count of  "  proceeds  of  government  property  "  (Rev.  Stat.,  3618) ;  and 
the  inquiry  is  made.  Is  this  mode  authorized  by  lawf  Inquiry  is  also 
made  as  to  whether  the  act  of  Januury  21, 1881  (21  Stat.,  317),  in  rela- 
tion to  advertising  in  newspapers  in  the  District  of  Columbia,  applied 
to  such  sales. 

October  14, 1881,  the  Supervising  Surgeon  of  Marine  Hospital  Serv- 
ice addressed  a  letter  to  the  Secretary  of  the  Treasury,  asking  that 
"the  First  Comptroller  be  requested  to  give  a  decision  in  writing  as  to 
the  proper  disposition  of  receipts  from  the  sale  of  unserviceable  hospital 
property,  surplus  live  stock,  vegetables,  and  forage  sold  by  the  Marine 
Hospital  Service,  originally  purchased  firom  its  fund,  or  raised  upon  the 
grounds  by  the  labor  of  the  employes." 
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October  18,  1881,  this  was  by  the  Secretary  referred  to  the  First 
Comptroller  for  an  expression  of  his  opinion. 
The  Be  vised  Statutes  provide  that: 

^'Seg.  3617.  The  gross  amount  of  all  moneys  received  firom  whatever 
source  for  the  use  of  the  United  States,  except  as  otherwise  provided  in 
the  next  section,  shall  be  paid  by  the  officer  or  agent  receiving  the  same 
into  the  Treasury,  at  as  early  a  day  as  practicable,  without  any  abate- 
ment or  deduction  on  account  of  salary,  fees,  costs,  charges^  expenses, 
or  claim  of  any  description  whatever.  But  nothing  herein  shall  affect 
any  provision  relating  to  the  revenues  of  the  Post-Office  Department 
(Act  March  3, 1849,  9  Stats.,  398.) 

^^Seo.  3618.  All  proceeds  of  sales  of  old  material,  condemned  stores, 
supplies,  or  other  public  property  of  any  kind  (Act  May  8,  1872,  17 
Stats.,  83),  except  the  proceeds  (1)  of  the  sale  or  leasing  of  marine  hospi- 
tals, or  (2)  of  the  sales  of  revenue  cutters  (Act  April  20, 1866,  14  Stats., 
40;  Act  May  8, 1872,17  Stats.,  83),  or  (3)  of  the  sales  of  commissary  stores 
to  the  officers  and  enlisted  men  of  the  Army  (Act  September  28,  1850, 9 
.Sta,t8.,o07;  Act  July  28, 1866,  section  25, 14  Stats.,  336;  Act  May  8, 1872,17 
Stats.,  83),  or  (4)  of  materials,  stores,  or  supplies  sold  to  officers  and 
soldiers  of  the  Army  (Act March  3, 1875, 18  Stat«.,410;  Act  February  27, 
1877,  (19  Stats.,  249),  or  (5)  of  the  sale  of  condemned  Navy  clothing  (Act 
March  3, 1847,  9  Stats.,  171),  or  (6)  of  sales  of  materials,  stores,  or  sup- 
pliS^  to  any  exploring  or  surveying  expedition  authorized  by  law  (Act 
June  8, 1872,  17  Stats.,  337),  shall  be  deposited  and  covered  into  the 
Treasury  as  miscellaneous  receipts,  on  account  of  ^proceeds  of  govern- 
ment property,'  and  shall  not  be  withdrawn  or  applied,  except  in  con- 
sequence of  a  subsequent  appropriation  made  by  law."  (Act  May  8, 1872, 
17  Stats.,  83;  see  15  Op.  Att.  Gen.,  322.) 

^*Seo.  3672.  A  detailed  statement  of  the  proceeds  of  all  sales  of  old 
material,  condemned  stores,  supplies,  or  other  public  property  of  any 
kind  except  materials,  stores,  or  supplies  sold  to  officers  and  soldiers  of 
the  Army,  or  to  exploring  or  surveying  expeditions  authorized  by  law, 
shall  be  included  in  the  appendix  to  the  book  of  estimates."  (See  Bev. 
Stats.,  72, 197,  397, 1241, 1540, 1541,  3783,  4676.) 

There  are  six  excepted  classes  of  proceeds  of  property  enumerated  in 
section  3618  and  excepted  from  the  general  words  of  that  section.  These 
proceeds  of  sales  are  to  be  covered  into  the  Treasury,  but  under  the  ex- 
press provisions  of  section  3692,  they  "respectively  revert  to  that  ap- 
propriation out  of  which  they  [the  articles  sold]  were  originally  pur- 
chased," and,  except  in  cases  hereafter  to  be  shown,  thej  may,  without 
subsequent  appropriation  by  law,  be  expended  for  the  purpose  for  which 
the  original  appropriation  was  made. 

The  act  of  June  22, 1874  (18  Stats.,  200),  authorized  and  directed  the 
Secretary  of  War  to  cause  to  be  sold,  "  •  •  •  all  obsolete  and  un- 
serviceable ammunition  and  leaden  balls,  and  the  surplus  of  pig  lead 
•  *  •  now  [at  date  of  the  act]  stored  in  the  various  arsenals  •  *  *? 
and  to  cause  the  net  proceeds  of  such  sale,  after  paying  •  •  •  all 
the  necessary  expenses  of  such  sale,  *  *  *  to  be  covered  into  the 
Treasury  of  the  United  States    •    •    •." 

The  "United  States  Army  Begulations"  promulgated  in  1881,  under 
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the  act  of  June  23, 1879  (21  Stats.,  34),  after  citing  on  page  187,  sections 
3618  and  3692  of  the  Bevised  Statutes,  contain  these  provisions: 

1622. — The  proceeds  of  sale  of  all  public  prof  erly,  not  especially  ex- 
cepted in  the  preceding  paragraph,  must  be  paid  into  the  Treasury  as 
miscellaneous  receipts,  without  any  abatement  or  reduction  whatever, 
by  being  deposited  to  the  credit  of  the  Treasurer  of  the  United  States, 
in  general  account  either  at  the  Treasurer's  own  office  or  at  the  office  oi 
one  of  the  United  States  Assistant  Treasurers,  or  with  some  designated 
public  depositary  of  the  United  States.— [G.  O.  81, 1^72;  Cir.  No.  80, 
1872,  Treasury  Dept.] 

1623. — Net  proceeds  only  of  sales  of  the  following-named  property  are 
deposited  in  Treasurj"  to  credit  of  miscellaneous  receipts,  viz:  The  old 
caoDon,  arms,  and  other  ordnance  stores  in  possession  of  the  War  De- 
partment on  20th  of  July,  1868,  and  all  obsolete  and  unserviceable  am- 
mnnition,  leaden  balls,  and  surplus,  pig-lead.  Costs  and  expenses  of 
breaking  up  and  preparing  said  ammunition  for  sale^  and  all  necessary  ex- 
penses of  such  saUj  including  cost  of  transportation  to  place  of  salCj  are  to 
be  paid  out  of  proceeds  of  sale,  and  the  net  proceeds  only  are  carried  by 
the  Treasury  to  credit  of  miscellaneous  receipts. — [Joint  Bes.  of  20  July, 
1868  (15  Stats.,  269);  Act  of  June  22, 1874  (18  Stats.,  200).J 

1624. — ^For  all  such  deposits  ^proceeds  of  sales)  certificates  of  deposit 
in  duplicate  or  triplicate  shoula  be  issued  by  the  several  depositaries, 
giving  the  name  and  official  title  of  the  depositor,  and  stating  thattfiey 
are  on  account  of  "proceeds  of  government  property."  The  bureau  or 
office  to  which  the  property  appertains  should  also  be  given  on  the  face 
or  back  of  each  certificate,  and  an  explanation  of  the  kind  and  amount 
of  property  sold,  and  the  original  of  these  certificates  should  always  be 
forwarded  to  the  Secretary  of  the  Treasury  as  soon  as  they  shall  have 
reached  the  depositor.— [G.  O.  81, 1872.] 

1625. — ^Military  stores  and  other  Army  supplies  regularly  condemned 
and  ordered  for  sale,  ishall  be  sold  for  cash  at  auction,  on  due  public 
notice,  and  in  such  market  as  the  public  interest  may  require.  The 
officer  making  the  sale  will  bid  in  and  suspend  the  sale  when,  in  his 
opinion,  better  prices  may  be  obtained.  Expenses  of  the  sale  will  be 
paid  from  its  proceeds.  The  auctioneer's  certified  account  of  the  sales 
in  detail,  and  the  vouchers  for  expenses  of  the  sale,  will  be  reported  to 
the  chief  of  the  department  to  which  the  property  belonged.  (Account 
of  sales— Form  ISo.  41,  Qr.  Mr's-  Department.)— fEegs.,  1863,  ff  1032; 
Act  June  8,  1872,  chap.  348, 17  Stats.,  337.] 

1626. — ^The  furnishing  of  stores  or  public  property  from  one  bureau  or 
department  of  the  government  to  another  is  not  regarded  as  a  sale. 
If  money  is  received  therefor  it  can  be  used  to  replace  such  stores,  and 
will  be  reported  for  cover-in  to  the  credit  of  the  appropriation  from  which 
the  stores  were  originally  purchased. — [G.  O.  20, 1874.] 

The  Bevised  Statutes  also  contain  these  provisions: 

^'  Sso.  4801.  The  President  is  authorized  to  receive  donations  of  real  or 
personal  property,  in  the  name  of  the  United  States,  for  the  erection  or 
rapport  of  hospitals  for  sick  and  disabled  seamen.    (16  Jcdy,  1798,  c.  77.) 

*^  8:^0.  4802.  The  Secretary  of  the  Treasury  shall,  from  time  to  time, 
appoint  a  surgeon  to  act  as  supervising  surgeon  of  marine-hospital  serv- 
ice, who  shall,  under  the  direction  of  the  Secretary,  supervise  all  matters 
connected  with  the  marine-hospital  service,  and  with  the  disbursement 
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of  the  fund  for  tbe  relief  of  sick  and  disabled  seamen.    [The  President 
now  appoints  under  the  act  of  March  3, 1875,  ch.  156,  sec  7.] 

"  Sec.  4803.  The  several  collectors  of  the  customs  shall  respectively  de- 
posit, without  abatement  or  redyMion^  the  sums  collected  by  them  under 
the  provisions  of  law  idlposing  a  tax  upon  seamen  for  hospital  purposes, 
with  the  nearest  depositary  of  public  moneys,  and  shall  make  returns  of 
the  same,  with  proper  vouchers,  monthly,  to  the  Secretary  of  the  Treas- 
ury, upon  forms  to  be  furnished  by  him.  All  such  moneys  shall  be 
placed  to  the  credit  of  <  the  fund  for  the  relief  of  sick  and  disabled  sea- 
men'; of  which  fund  separate  accounts  shall  be  kept  in  the  Treasury. 
Such  fund  is  appropriated  for  the  expenses  of  the  marine-hospital  serv- 
ice, and  shall  be  employed,  under  the  direction  of  the  Secretary  of  the 
Treasury,  for  the  care  and  relief  of  sick  and  disabled  seamen  employed 
in  registered,  enrolled,  and  licensed  vessels  of  the  United  States." 

Sec.  4585.  There  shall  be  assessed  and  collected  by  the  collectors  of 
customs  at  the  ports  of  the  United  States,  from  the  master  or  owner  of 
every  vessel  of  the  United  States  arriving  from  a  foreign  i)ort,  or  of 
every  registered  vessel  employed  in  the  coasting  trade,  and  before  such 
vessel  shall  be  admitted  to  entry,  the  sum  of  forty  cents  per  mouth  for 
each  and  every  seaman  who  shall  have  been  employed  on  such  vessel 
since  she  was  last  entered  at  any  port  of  the  United  States;  such  sam 
such  master  or  owner  may  collect  and  retain  from  the  wages  of  sucli 
seamen."    [See  §  4803.  | 

%S£C.  3692.  AH  moneys  received  from  the  leasing  or  sale  of  marine 
hospitals^  or  the  sale  of  revenue-cutters,  or  from  the  sale  of  commissar>^ 
stores  to  the  officers  and  enlisted  men  of  the  Army  [or  from  tbe  sale  of 
materials,  stores,  or  supplies  sold  to  officers  and  soldiers  of  the  Army], 
or  from  sales  of  condemned  clothing  of  the  Navy,  or  from  sales  of  mate- 
rials, stores,  or  supplies  to  any  exploring  or  sur^-eying  expedition  author- 
ized by  law,  shall  respectively  revert  to  that  appropriation  out  of  which 
they  were  originally  expended,  and  shall  be  aiiplied  to  the  purposes 
for  which  they  are  appropriated  by  law." 

Section  3689  makes  a  permanent  annual  appropriation  as  follows : 
^'Marine-hospital  establishment  (customs): 

"Of  the  moneys  collected  from  mastera  or  owners  of  vessels  of  the 
United  States,  at  the  rate  of  forty  cents  per  month  for  every  seamen 
employed,  to  constitute  a  general  fund  to  be  used  for  the  benefit  and 
convenience  of  sick  and  disabled  American  seamen."  See  also  sections 
4545,  4569,  4586,  4806;  act  of  July  16, 1798  (1  Stat,  605),  and  act  Febru- 
ary :^8, 1803  (2  Stat.,  203.) 

Opinion  by  William  Lawrence,  First  Comptroller, 

Section  3618  of  the  Eevised  Statutes  contains  a  general  provision  in 
respect  of  the  disposition  to  be  made  of  proceeds  of  sales,  specifying  sev- 
eral classes  of  sales  of  specially  described  property,  and  in  order  to  in- 
clude sales  of  similar  property  the  words  "other  public  property  of 
any  kind"  are  added. 

The  sales  which  are  referred  to  in  this  section,  and  which  are  now  to 
be  considered,  relate  to  unserviceable  or  surplus  chattel  property  origi- 
nally purchased  for  use  in  the  various  branches  of  the  government  serv- 
ice. These  sales  may,  for  tbe  purposes  of  the  present  inquiries,  be 
arranged  into  classes : 
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First.  Sales  under  the  authority  of  heads  of  departments  generally. 

Second.  Sales  under  the  War  Department  other  than  Buch  as  are 
included  in  any  of  the  six  excepted  classes  mentioned  in  section  3618  of 
the  Bevised  Statutes. 

Third.  Sales  of  the  six  classes  of  property  excepted  in  section  3618 
from  the  general  words  of  this  section. 

Foarth.  Sales  of  unserviceable  property  originally  purchased  from 
the  marine  hospital  fund. 

Fifth.  Sales  of  surplus  live  stock,  vegetables,  and  forage  raised  on 
the  grounds  of  hospitals  by  the  labor  of  the  employes. 

As  to  these  several  classes  the  questions  for  consideration  are: 

First.  Can  the  expenses  of  sales  in  each,  or  in  any  case,  be  deducted 
from  the  gross  proceeds! 

Second.  What  disposition  is  to  be  made  in  each  case  of  the  gross  or 
net  proceeds  f 

Third.  Can  property  of  any  class  not  required  for  public  use  be  ex- 
changed for  supplies,  services,  or  other  property? 

The  statutes  cited  do  not,  in  explicit  terms,  give  an  authority  to  sell, 
and  with  the  exception  of  the  marine-hospital  realty  there  is  no  gen- 
eral statute  which  does;  but  the  authority  to  sell  is  implied.*  (Uni4^ 
States  1?.  Macdaniel,7  Pet.,  14;  Inspectors'  case,  1  Lawrence,  Comptroll- 
er's Decisions,  203.)  This  is  settled  by  a  long  usage  which  is  recognized 
in  the  various  provisions  of  law  in  respect  of  sales  of  unserviceable  or 
unnecessary  public  chattels.  (Peirce  v.  United  States,  1  Court  CI.,  270; 
Floyd  Acceptances,  7  Wall.,  666.)  The  usage  is  justified  upon  the  prin- 
ciple that  when  a  statute  assumes  the  existence  of  a  power,  and  makes 
explicit  provision  for  the  mode  of  its  exercise,  it  thereby  intends  that  the 
power  may  be  exercised,  and  hence  if  the  power  did  not  previously  exist 
Sttch  intent  is  equivalent  to  a  grant  of  the  power.  (State  v.  Miller,  23 
Wise.,  634;  14  Op.  Att.  Gen.,  420.)  So  when  a  statute  assumes  the  ex- 
istence of  a  power  to  sell  certain  property,  and  pursuant  to  such  assump- 
tion it  makes  a  disposition  of  the  proceeds  of  the  sale,  the  power  to  sell 
must  certainly  exist.    (16  Op.  Att.  Gen.,  322.) 

If  the  question  whether  the  gross  proceeds  of  sales  or  the  net  pro- 
ceeds thereof  only,  after  deducting  expenses  of  sale  only,  are  to  be  "cov- 
ered into  the  Treasury,"  ought  to  be  determined  solely  upou  the  provis- 
ions of  sections  3617  and  3618  of  the  Kevised  Statutes,  and  in  the  connec- 
tion in  which  they  have  been  com  piled,  it  might  be  urged  with  much  force 
that  the  gross  proceeds  only  should  be  so  disposed  of.  The  former  sec- 
tion requires  the  "gross  amount  of  all  moneys  received  from  whatever 
source''  to  be  paid  into  the  Treasury  without  any  deduction,  "  except 
as  otherwise  provided  in  the  next  section."    The  latter  section  requires 

*Why,  then,  it  may  be  said,  did  Congress  deem  it  necessary  by  Joint  resolution  of 
July  »,  1868  (15  Stats.,  259),  and  again  by  act  of  June  22, 1874  (18  Stat.  200),  to  confer 
^S  law  authority  on  the  Secretary  of  War  to  sell  obsolete  and  unserviceable  ordnance 
>torwf   The  answer  is,  that  the  resolntion  and  act  were  unnecessary  legislation. 
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*'  all  proceeds  of  salea  of  old  material  •  •  •  or  other  property,"  ex- 
cept of  the  six  specified  classes,  to  be  ^^  covered  into  the  Treasury  as 
miscellaneoas  receipts."  XJnder  one  section  the  <'  gross  amount"  is  spec- 
ified; under  the  other,  *<all  proceeds."  This  difierence  in  phraseology 
gives  some  color  to  the  idea  that  because  of  this  difference  and  the 
implied  power  to  sell,  only  net  proceeds  of  sales  are  required  by  section 
3618  to  be  covered  into  the  Treasury.  But,  for  several  reasons,  no  such 
construction  can  be  adopted. 

1.  When  the  meaning  of  the  Bevised  Statutes  is  plain,  it  is  not  allow- 
able, in  order  to  ascertain  their  meaning,  to  recur  to  the  original  statutes 
from  which  they  have  been  taken.  But  the  latter  may  be  referred  to 
when  it  is  necessary  to  ascertain  the  meaning  of  doubtful  language  in 
the  revision.  (United  States  v.  Bowen,  100  IT.  S.,  508.)  In  view  of  the 
practice  in  the  Interior  Department  referred  to,  it  may  be  assumed  that 
the  language  of  section  3618  is  not  plain ;  that  it  is  doubtful  whether 
the  words  '^  all  proceeds  "  mean  gross  or  net  proceeds.  In  all  such  cases 
<^the  general  intention  of  the  act  may  be  inferred  firom  the  previous 
legislation."  (Minis  v.  United  States,  15  Pet.,  441.)  The  history  of  a 
statute  is  always  useful  in  ascertaining  its  meaning  (id.;  Gooley,  Const 
Lim.,  65,  citing  Baltimore  v.  State,  15  Md.,  376,  and  other  cases.) 

2.  And  the  revision  recognizes  this  rule  of  construction  by  declaring 
that  "no  inference  of  a  legislative  construction  is  to  be  drawn  by  reason 
of  the  title  under  which  any  particular  section  is  placed."  (Bev.  Stat, 
5600.)  Hence,  the  meaning  of  section  3618  is  to  be  gathered  by  an  ex- 
amination of  the  original  statutes,  the  u^ge  under  them,  and  their  his- 
tory and  purpose. 

3.  If  sections  3617  and  3618  are  to  be  construed  together,  no  support 
is  given  to  the  idea  that  under  the  latter  section  only  net  proceeds  of  sales 
are  to  be  covered  into  the  Treasury.  Section  3617  requires  the  "gross 
amount  of  all  moneys  received  from  whatever  source  for  the  use  of  the 
United  States"  to  be  paid  into  the  Treasury.  This  language  is  general 
and  comprehensive.  Section  3618  says  that  "  all  proceeds  of  sales  "  of 
specified  property, "  or  other  public  property  of  any  kind,"  shall  be  cov- 
ered into  the  Treasury. 

a.  The  expression  "all  proceeds  "is  sufficiently  comprehensive  to  be 
interpreted  as  meaning  "gross"  amounts.  It  is  equivalent  to  the  ex- 
pression "  total  receipts." 

b.  If  there  were  no  provisions  in  either  of  these  two  sections  other 
than  the  similar  clauses  in  each  requiring  "the  gross  amount"  and  "all 
proceeds  of  sales"  to  be  covered  into  the  Treasury,  a  different  purpose 
should,  if  practicable,  be  assigned  to  the  different  phraseology.  (United 
States  V.  Moore,  95  U.  S.,  763;  IST.  L.  &  B.  Inst  v.  Com.,  14  B.  Monroe, 
266 ;  Sedgwick,  Stat  and  Const  L.,  211;  Dodge  v.  Gridley,  10  Ohio,  176.) 
But  in  this  case  such  construction  would  be  improper,  because  each  of  the 
provisions  refers  unmistakably  to  all  proceeds  of  sales.    Both  are  abac- 
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lately  comprehensive  of  all  proceeds.  Section  3617  requires  the  gross 
amount  of  all  moneys,  received  fipom  whatever  source,  "  except  as  other- 
wise provided  in  the  next  section,''  to  be  paid  into  the  Treasury.  The 
exception  referred  to  does  not  relate  to  the  question  of  gross  or  net  pro- 
ceeds. It  merely  provides  that  the  proceeds  of  sales  of  six  named  classes 
of  property  need  not  to  be  covered  into  the  Treasury  on  account  of  "pro- 
ceeds of  government  property."  These  proceeds,  by  force  of  section  3692, 
are,  in  the  words  of  the  statute,  to  <<  revert  to  that  appropriation  out  of 
which  they  were  originally  expended^ "  that  is,  to  the  appropriation  made 
for  the  purchase  of  the  articles  sold.  The  exception  is  as  to  the  payment 
ioto  the  Treasury  in  such  manner  that  the  moneys  may  not  be  expended 
without  express  appropriation,  and  not  as  to  payment  into  the  Treasury 
of  gross  or  net  proceeds  of  sale.  The  repetition  in  section  3618  of  a 
declaration  that  "  all  proceeds  of  sales  •  •  •  shall  be  covered  into  the 
Treasury,"  in  as  broad  terms  as  the  declaration  in  section  3617  that "  the 
gross  amount  •  •  •  shall  be  paid  into  the  Treasury,"  was  designed  as 
aa  introduction  on  which  to  engraft  the  six  classes  of  property  excepted 
in  the  former  section,  none  of  the  proceeds  of  which  are  necessarily  re- 
quired to  be  paid  into  the  Treasury. 

4.  This  result  follows  from  an  examination  of  the  original  statutes. 
Section  3617  was  compiled  mainly  from  section  1  of  the  act  of  March 
3, 1849.  (9  Stats.,  398.)  This  section  is  substantially  in  the  same  words 
as  those  used  in  the  Bevised  Statutes.  Although  it  specifies  receipts 
from  customs  duties  and  sales  of  public  lands,  and  section  3617  does 
Qot,  nevertheless  these  receipts  are  sufficiently  covered  by  the  general 
words  of  section  3617. 

The  established  and  general  policy  ascertainable  in  the  provisions  of 
sections  3617  and  3618  of  the  Bevised  Statutes,  and  in  the  acts  from 
which  these  sections  were  taken,  is  that  the  gross  amounts  of  all  moneys 
accming  to  the  government,  including  those  arising  from  all  sales, 
in  the  absence  of  express  authority  to  the  contrary,  should  be  paid  and  ' 
covered  into  the  Treasury,  and  not  be  paid  out  without  subsequent  ap- 
propriation. Section  3617  excepted  only  one  source  of  revenue  from  so 
being  paid,  namely,  "the  revenues  of  the  Post-Office  Department." 

The  act  of  1849  neither  gave  nor  recognized  by  implication  a  power 
of  sale.  The  act  of  May  8, 1872,  carried  into  section  3618,  declares  that, 
excepting  certain  proceeds  therein  named,  "all  proceeds  of  sales  of  old 
material,  condemned  stores,  supplies,  or  other  public  property  of  any 
kind  shall  hereafter  be  deposited  and  covered  into  the  Treasury  as  mis- 
cellaneous receipts,  on  account  of  ^proceeds  of  government  property,'  and 
shall  not  be  withdrawn  or  appUed  except  in  consequence  of  a  subse- 
quent appropriation  made  by  law  *  *  *•"  This  act  recognized  a 
general  power  of  sale  of  all  classes  of  property,  and  it  determined  the 
disposition  of  the  proceeds. 

Effect  can,  and  should,  be  given  to  sections  3617  and  3618  of  the  Be- 
vised Statutes. 


Digitized  by  VjOOQIC 


44  First  ComptroUer^s  OffloCj  Treasury  Department 

Section  3619  of  the  Bevised  Statutes  provides  that: 

Sec.  3619.  Every  officer  or  agent  who  neglects  or  refases  to  comply 
with  the  provisions  of  section  thirty-six  hundred  and  seventeen  shall  be 
subject  to  be  removed  from  office,  and  to  forfeit  to  the  United  States 
any  share  or  part  of  the  moneys  withheld  to  which  he  might  otherwise 
be  entitled. 

It  might  be  urged  with  some  force  that  the  fact  that  this  section  is 
not  in  terms  made  applicable  to  section  3618  shows  that  a  different  par- 
pose  or  effect  should  be  applied  to  that  provision  of  section  3617  which 
requires  ^^  the  gross  amount  of  all  moneys'*  to  be  paid  into  the  Treasury 
from  that  which  should  be  applied  to  the  provision  of  section  3618,  re- 
quiring "  all  proceeds  of  sales"  to  be  covered  into  the  Treasury. 

If  the  Bevised  Statutes  had  been  originally  enacted  as  one  act  there 
might  be  some  plausibility  in  this  view.  But  it  is  a  compilation  of  prior 
statutes.  Section  3617  was  taken  from  the  act  of  March  3, 1849,  and 
section  3619  from  the  act  of  July  18, 1866,  which  was  amendatory  of  that 
of  1849,  and  hence  these  sections  assume  the  form  in  which  they  are 
incorporated  in  the  revision. 

But  the  expression  ^^all  proceeds"  in  section  3618  is  taken  from  the 
act  of  March  3, 1847,  and  the  expression  ^<  gross  amount"  in  section 
3617  from  the  act  of  March  3, 1849.  Both  expressions  are  comprehen- 
sive— sufficiently  so  to  include  the  total  proceeds  of  sales.  Neither  one 
of  these  statute,  separated  by  years  in  their  enactment,  was  passed 
with  reference  to  the  words  employed  in  the  other,  and  with  a  view  tx) 
produce  a  different  result  by  the  employment  of  different  words.  When 
two  separate  sections  in  the  Bevised  Statutes  are  found  upon  the  same 
subject,  one  more  comprehensive  than  the  other,  by  a  rule  of  construc- 
tion already  stated,  a  purpose  should  be  assigned  to  each  as  not  compre- 
hending the  subject-matter  of  the  other.  If  this  rule  should  be  applied 
in  this  case,  it  would  not  change  the  decision  now  made.  The  question 
whether  section  3617  includes  all  the  proceeds  mentioned  in  section  3618 
so  as  to  bring  all  within  the  penal  operation  of  section  3619  is  not  now 
presented  for  decision.  But  whether  so  or  not,  the  result  arrived  at 
in  this  case  cannot  be  affected  thereby.  Section  3  of  the  act  of  Septem- 
ber 28,  1850  (9  Stats.,  507),  is  a  legislative  construction  that  all  pro- 
ceeds of  sales  of  government  property  were,  in  the  meaning  and  inten- 
tion of  Congress,  within  the  provisions  of  section  1  of  the  act  of  March 
3,  1849  {ib.  398),  from  which  section  3617  of  the  Bevised  Statutes  was 
compiled.  Hence  unless,  as  in  the  case  provided  for  in  the  act  of  1850, 
there  be  special  statutory  direction  in  respect  of  proceeds  of  sales  of 
any  class  of  public  property,  any  failure  to  deposit  the  gross  proceeds 
would  be  a  violation  of  section  3617,  and  section  3619  would  apply. 

There  are  six  classes  of  property  specified  in  section  3618  which  were, 
by  various  acts,  excepted  from  the  general  provision  of  law  requiring 
proceeds  of  sales  to  be  covered  into  the  Treasury  and  not  to  be  expended 
without  subsequent  appropriation,  namely,  by  the  acts  of  April  20,  1866 
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(14  Stats.,  40),  May  31, 1872  (17  Stats.,  83),  September  28, 1850  (9  Stats., 
507),  July  28,  18G6  (14  Stats.,  336),  May  3, 1872  (17  Stats.,  83),  March 
3, 1875  (18  Stats.,  410),  March  3, 1847  (9  Stats.,  171),  and  June  8, 1872 
(17  Stats.,  337). 

None  of  these  acts  relate  to  the  question  in  respect  of  paying  in  the 
gross  or  net  proceeds.  Upon  the  original  statutes,  so  far  considered, 
the  gross  proceeds  of  all  sales  other  than  those  within  the  exception  of 
section  3618  of  the  Eevised  Statutes  are  to  be  covered  into  the  Treas- 
ury. 

5.  The  same  result  follows  from  another  consideration :  It  was  in  sub- 
stance provided  in  paragraph  1032  of  the  "Army  Eegulations  of  1863" 
that  the  expenses  of  sales  of  military  stores  and  of  other  Army  supplies 
re^larly  condemned  should  be  paid  from  the  proceeds.  But  section  5 
of  the  act  of  May  8,  1872  (17  Stat,  83),  which  has  been  carried  into  sec- 
tion 3618  of  the  Revised  Statutes,  required  "aM  proceeds  of  sales  of  old 
material,  condemned  stores,  supplies,  or  other  public  property  of  any 
kind,"  excepting  only  receipts  of  sales  of  marine  hospitals,  revenue  cut- 
ters, condemned  Navy  clothing,  and  commissary"  stores  sold  to  officers  of 
the  Army,  to  be  covered  into  the  Treasury.  This  section  of  the  act  of  1872 
was  regarded  as  abrogating  the  provision  of  paragraph  1032  of  the  Army 
Regulations  referred  to.  As  such  effect  was  not  perhaps  intended,  the 
act  of  June  8, 1872  (17  Stat,  337),  declares  that  section  5  of  the  act  of 
May  8, 1872,  "should  not  be  held  to  repeal"  the  provision  of  the  Army 
Regulations  which  directs  the  expenses  of  sales  of  "military  stores  or 
supplies  regularly  condemned"  to  be  paid  from  the  proceeds.  The  act 
of  June  8, 1872,  was  a  legislative  construction  of  the  act  of  May  8, 1872, 
that  the  gross  proceeds  of  other*sales  which  are  not  specially  excepted 
from  the  general  provisions  of  law  should  be  paid  into  the  Treasury. 
Expressio  unius  est  exclusio  alterius.  (See  District  Land  Office  case,  2 
Lawrence,  Oompt.  Dec.,  421.)  Paragraph  1032  of  said  Army  Eegula- 
tions of  1863  is  now  paragraph  1625  of  the  Army  Regulations  of  1881. 
Is  this  a  valid  regulation!  Of  course  a  regulation  made  by  the  head  of 
a  department  cannot  be  operative  if  it  be  in  conflict  with  a  statute.  The 
act  of  June  8,  1872  (17  Stat,  337),  which  gave  effect  to  this  regulation, 
is  not  wholly  incorporated  with  the  Revised  Statutes.  That  clause 
of  the  act  relating  to  "military  stores  or  supplies  regularly  condemned" 
has  not  been  incorporated  with  section  3618  of  the  Revised  Statutes, 
or  with  any  other  section ;  hence  it  has,  by  section  6596,  been  declared  to 
have  been  repealed.  Unless  the  omitted  portion  of  this  act  can  be  consid- 
ered as  being  still  in  force,  and  it  cannot,  paragraph  1625  of  the  Army  Regu- 
lations of  1881  is  in  conflict  with  the  statutes,  and  is  therefore  void  and  of 
no  eflfect.  (Audit  case,  1  Lawrence,  Compt  Dec,  43  n.;  Edmunds'  case,  2 
Lawrence,  Conapt  Dec,  528.)  This  view  of  the  case  is  supported  by  the 
act  of  June  22, 1874  (18  Stat,  200),  which  authorized  the  Secretary  of 
^ar  to  sell  '^all  obsolete  and  unserviceable  ammunition  and  leaden 
balls    •    •    •    »  then  stored  in  various  arsenals,  "  and  to  cause  the  net 
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proceeds  of  such  sale^  after  paying  aU  costs  and  expenses^  *  *  *  to  be 
covered  into  the  Treasury  of  the  United  States  •  •  *.^  This  is  a 
legislative  constraction  that  without  such  enactment  the  expenses  of 
the  sale  could  not  have  been  paid  from  the  proceeds.  The  power  to  sell 
such  property  already  existed  by  express  provision  of  the  act  of  March 
3, 1825,  now  section  1241  of  the  Revised  Statutes,  which  authorizes  the 
President,  and  therefore  the  Secretary  of  War,  to  "cause  to  be  sold  any 
ordnance,  arms,  ammunition,  or  other  military  stores^  or  subsistence  or 
medical  supplies,  which  •  •  •  shall  appear  to  be  damaged  or  other- 
wise unsuitable  for  the  public  service  •  •  •  »  Section  3618  of  the 
Eevised  Statutes  directs  that  proceeds  of  sales  of  "public  property  of 
any  hind^  should  be  covered  into  the  Treasury,  and  thus  tacitly  admits 
the  existence  of  a  power  to  sell  such  property.  The  act  of  1874  was 
necessary,  not  to  g^nt  a  power  to  sell,  but  to  authorize  the  expenses  of 
such  sale  to  be  deducted  from  the  proceeds.  See  in  this  conoection 
the  provision  in  respect  to  such  sales  under  Navy  and  War  Departments, 
contained  in  the  act  of  March  3, 1875  (18  Stat.,  388),  from  which  it  might 
be  implied  that  expenses  of  sales  of  useless  ordnance  in  the  War  Depart- 
ment as  well  as  in  the  Navy  Department  might  be  deducted  from  pro- 
ceeds. 

While  it  is  true  that  the  Army  Regulations  of  1881  were  codified  and 
published  under  the  authority  of  section  2  of  the  act  of  June  23, 1879  (21 
Stats.,  34),  and  that  the  recognition  by  Congress  of  a  regulation  or  prac- 
tice of  an  executive  department  generally  gives,  if  it  were  otherwise 
wanting,  legal  effect  to  such  practice  or  regulation,  it  does  not  in  this 
case  follow  that  the  provision  in  paragraph  1625  of  the  codified  Regu- 
lations in  respect  of  paying  exi>enses  »from  proceeds  of  sales  is  valid, 
for  the  act  of  1879  authorized  the  codification  only  of  such  regulations 
of  the  Army  as  were  in  force  at  the  date  of  this  act.  It  has  already  been 
shown  that  paragraph  1032  of  the  Regulations  of  1863  was  inoperative 
after  the  enactment  of  the  Revised  Statutes,  because  of  the  omission 
from  the  revision  of  that  part  of  the  act  of  June  8, 1872,  which  had  re- 
cognized its  validty;  hence  paragraph  1625  of  the  codified  Regulations 
is  now  inoperative. 

6.  This  question  should,  in  respect  of  proceeds  of  sales  of  public  prop- 
erty which  are  not  specially  excepted  from  the  operation  of  the  general 
provisions  of  law,  be  considered  as  settled  by  decisions  and  usage.  On 
the  11th  of  May,  1872,  the  Secretary  of  the  Treasury  asked  the  opinion 
of  the  First  Comptroller  on  this  subject  in  respect  of  the  provisions  of 
section  5  of  the  act  of  May  8, 1872,  and  the  latter  officer  rendered  the 
following  opinion: 

*  Tbeastjby  Department, 

IHrst  Comptroller's  Office^  May  13, 1872. 
Sib  :  T  have  to  acknowledge  the  receipt  of  your  letter  of  the  11th 
instant,  inclosing  copy  of  the  fifth  section  of  the  legislative,  executive, 
and  judicial  appronriation  act,  approved  May  8, 1872.    You  inquire— 
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First  Whether  this  section  goes  into  effect  before  the  1st  of  July 
next! 

Every  provision  of  law  is  of  present  effect,  except  when  otherwise 
provided.  The  act,  of  which  this  is  a  portion,  is  one  making  appropria- 
tions for  the  fiscal  year  1872,  but  its  general  purpose  has  no  relation  to 
this  specific  provision  and  does  not  control  it.  This  section  neither 
makes  nor  controls  the  nse  of  any  appropriation  contained  in  the  act; 
it  is  independent  of  other  provisions,  and  is  not  affected  by  the  portion 
which  Hmits  the  period  during  which  appropriations  can  be  nsed.  I 
answer,  therefore,  that  it  went  into  effect  on  the  approval  of  the  bill. 

Second.  Does  it  apply  to  the  sale  of  new  material  from  one  depart- 
ment or  bureau  to  another,  or  is  it  confined  to  old  and  condemned 
pnblic  property  t 

It  applies  to  all  kinds  of  property,  old  or  new,  condemned  or  uncoui 
denmed,  with  certain  exceptions  contained  in  the  second  sentence,  and, 
to  sales  by  one  department  or  bureau  to  another.  The  language  is, 
*Hhat  all  sales  of  old  material,  condemned  stores,  supplies,  or  other 
public  property  of  any  kind  shall  hereafter''  be  covered  into  the  Treas- 
ury as  miscellaneous  receipts.  The  words  "or  other  public  property 
of  any  kind"  are  very  comprehensive,  and  exclude  the  construction  sug- 
gested in  the  question. 

I  do  not  mean  to  say  that  when  one  branch  of  the  service  makes  some 
article,  as  a  piece  of  farnitare,  from  its  own  material,  and  at  its  own  ex- 
pense, for  and  upon  the  request  of  another  branch,  that  the  cost  must 
be  covered  in  as  a  miscellaneous  receipt. 

Third.  Proceeds  of  paper  shavings  sold  by  the  Congressional  Printer 
mnst  be  paid  in  under  this  section. 

Fourth.  The  act  says,  "all  proceeds  of  sales,"  &c.,  "or  other  public 
property,"  and  thus  embraces  all  receipts  and  all  property  sold.  The 
expenses  attending  a  sale  cannot  be  deducted,  for  that  would  defeat  a 
compliance  with  the  requirement  "that  all  proceeds  of  sales"  shall  be 
paid  in,  &c. 

I  am,  very  respectfully, 

R.  W.  TAYLER, 

Comptroller. 
Hon.  Geobge  S.  Boutwell, 

Secretary. 

Pursuant  to  this  opinion  the  Secretary  of  the  Treasury  issued  the  fol- 
lowing "instructions  concerning  the  disposition  of  the  proceeds  of  sales 
of  public  property  under  the  fifth  section  of  the  act  of  May  8, 1872,  and 
an  act  amendatory  of  said  section,  approved  June  8, 1872." 

1S72.  1 

Ind'FT^i!^!^^Si^So.  7. 1  TRE ASXJEY  DEPARTMENT,  July  9,  1872. 

•  •  •  •  •  •  • 

All  officers  of  the  United  States  are  instructed  tiiat  the  proceeds  of 
sales  of  public  property,  of  every  character  and  description,  excepting 
such  as  pertain  to  marine  hospitals,  revenue  cutters,  the  clothing  fund 
of  the  Navy,  and  the  sale  of  materials,  stores,  or  supplies  to  officers  and 
soldiers  of  the  Army,  or  to  exploring  and  surveying  expeditions  author- 
ized by  law,  which  are  to  be  disposed  of  in  accordance  with  former 
provisions  of  law,  mast  be  immediately  paid  into  the  Treasury  as  mis- 
cellaneous receipts,  without  any  abatement  or  deduction  whatever, 
excepting  the  expenses  of  sales  of  military  stores  or  supplies  regularly 
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condemned,  which,  under  paragraph  1032,  Bevised  Army  Regulations 
of  186J,  and  the  act  of  June  8,  1872,  are  authorized  to  be  paid  from  the 
proceeds  of  such  sales,*  by  being  deposited  to  the  credit  of  the  Treas- 
urer of  the  United  Stages  in  general  account,  either  at  the  Treasurer's 
own  ofdce  or  at  the  office  of  oue  of  the  United  States  assistant  treas- 
urers, designated  or  national  bank  depositaries. 

For  all  such  deposits,  certificates  of  deposit,  in  duplicate  or  triplicate, 
should  be  issued  by  the  several  depositaries,  giving  the  name  and  offi- 
cial title  of  the  depositor,  and  stating  that  they  are  on  account  of  '* pro- 
ceeds of  government  property."  The  bureau  or  office  to  which  the 
property  appertains  should  also  be  given  on  the  face  or  back  of  each 
certificate,  and  an  explanation  of  the  kind  and  amount  of  property  sold, 
and  the  original  of  these  certificates  should  always  be  forwanied  to  the 
Secretary  of  the  Treasury  as  soon  as  they  shall  have  reached  the  de- 
positors.   •    •    • 

GEO.  8.  BOUTWELL, 
Secretary  of  the  Treasury, 

The  construction  given  to  statutes  by  executive  officers  who  are  charge^l 
with  the  duty  of  carrying  them  into  effect,  should,  when  it  has  been  fol- 
lowed for  any  considerable  period  in  the  practice  of  the  department, 
generally  be  adhered  to.  (United  States  v.  Moore,  95  U.  S.,  763;  Ed- 
wards V.  Darby,  12  Wheat.,  210 ;  United  States  v.  State  Bank,  6  Pet 
29;  United  States  v.  Macdaniel,  7  Pet.,  14;  United  States  t?.  Bowen, 
100  U.  S.,  511.)  But  if  such  construction  be  clearly  erroneous,  it  should 
not  be  followed.  (See  such  a  case  in  Finance  Eeportj  year  1S56~'7,  pp. 
82-89.) 

As  to  the  question,  "What  disposition  is  to  be  made  in  each  case  of 
the  gross  or  net  proceeds  of  sales!''  the  answer  is,  that  when  not  other- 
wise excepted  by  law,  they  are  to  be  paid  into  the  Treasury  without  any 
abatement  or  deduction  whatever  (Rev.  Stats.,  3617),  and  be  covered  in 
"as  miscellaneous  receipts  on  account  of  proceeds  of  government  prop- 
erty,'' and  not  "  be  withdrawn  or  applied  except  in  consequence  of  a  sub- 
sequent appropriation  made  by  law.  {Ih,  3618.)  The  classes  of  proceeds 
of  sales  of  property  excepted  from  4}hi8  mode  of  disposition  are  enumer- 
ated in  section  3618  of  the  Revised  Statutes.  The  language  of  sec- 
tion 3692,  in  respect  of  such  proceeds,  is  that  they  "shall  respectively  re- 
vert to  that  appropriation  out  of  which  they  were  originally  expended ; " 
that  is  to  say,  according  to  the  act  ot  March  3, 1847  (9  Stats.,  171,  sec. 
1),  from  which  the  provision  is  partly  taken,  "to  that  appropriation  from 
which  such  [property]  stores  and  other  articles  were  originally  pur- 
chased." On  this  language,  and  in  view  of  the  two  years'  limitation  pre- 
scribed in  section  5  of  the  act  of  June  20, 1874  (18  Stats.,  110),  in  respect 
of  expenditure  of  appropriation,  a  question  may  arise  as  to  whether  the 
reverted  proceeds  of  the  excepted  classes  of  sales  can  be  expended  with  - 
out  subsequent  appropriation  when  the  original  appropriation  has  "  re- 
ipained  upon  the  books  of  the  Treasury  for  two  fiscal  years." 


*  It  has  already  be«D  shown  that  the  gross  proceeds  of  sales  of  ^^niilitarj  stores  or 
supplies  regularly  condemned/'  must  now  be  deposited  as  proceeds  of  government 
property,  without  any  deduction  therefrom  on  account  of  ''expenses  of  sales."  {Amtey 
45.) 
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As  to  the  proceeds  of  sales  of  revenue  cutters,  which  are  generally 
built  from  "permanent  specific  appropriations,'^  the  proceeds  maybe 
expended  without  limitation  as  to  time,  because  such  appropriations 
are  not  intended  to  be  covered  into  the  Treasury  under  the  act  of  June  20, 
1874.  (18  Stats.,  110^  sec.  5.)  But  as  to  proceeds  of  sales  of  articles 
which  were  originally  purchased  from  any  annual  appropriation,  and 
which  accrue  after  such  appropriation  has  remained  upon  the  books  of 
the  Treasury  for  two  fiscal  years,  they  are  not  available  for  current  use. 
(lb,) 

The  general  words  of  sections  3617  and  3618  of  the  Eevised  Statutes 
do  npt  apply  to  proceeds  of  sale  of  unserviceable  supplies  or  other  prop- 
erty originally  purchased  from  the  marine-hospital  funtl,  or  to  proceeds 
of  sale  of  surplus  live  stock,  vegetables,  or  forage  raised  by  employes 
on  the  hospital  grounds. 

The  last  clause  of  section  3685  of  the  Eevised  Statutes  provides  that 
"in  no  case  shall  any  si>ecial  appropriation  be  available  for  more  than 
two  years  without  further  provision  of  law."  Therefore,  unless  such 
appropriation  belongs  to  one  or  other  of  the  classes  mentioned  in  the 
first  proviso  of  section  5  of  the  act  of  June  20,  1874  (18  Stats.,  110;  1 
Lawrence,  Compt.  Dec,  Appendix,  p.  578),  or  is  otherwise  excepted  by 
law  from  the  operation  of  section  3685,  the  proceeds  of  sales  of  articles 
originally  purchased  from  such  an  appropriation  cannot,  without  reap- 
propriation,  be  expended  when  such  appropriation  has  remained  onlhe 
books  of  the  Treasury  two  fiscal  years. 

The  statute  authorizes  the  President  "to  receive  donations  of  real  or 
personal  property,  in  the  name  of  the  United  States,  for  the  erection  or 
support  ©f  hospitals  for  sick  and  disabled  seamen.''  (Eev.  Stats.,  4801.) 
The  supervision  of  "  all  matters  connected  with  the  Marine  Hospital  Serv- 
ice" is  "  under  the  direction  of  the  Secretary  of  the  Treasury."  ( Zft.,  4802.) 
The  several  collectors  of  customs,  respectively,  are  required  to  "deposit, 
without  abatement  or  reduction,  the  sums  collected  by  them  under  the 
provisions  of  law  imposing  a  tax  lipon  seamen  for  hospital  purposes, 
and  with  the  nearest  depositary  of  public  moneys."  The  taxes  so  collect- 
ed are  to  be  placed  to  the  credit  of  "the  fund  for  the  relief  of  sick  and 
disabled  seamen  employed  in  registered,  enrolled,  and  licensed  vessels  of 
the  United  States."  (Jft.,  4803.)  The  property  donated  by  private  indi- 
vidnals  for  the  erection  and  support  of  Marine  Hospitals,  when  accepted 
by  the  President,  becomes  the  public  property  of  the  United  States. 
Congress,  by  the  act  of  April  20,  1860  (14  Stats.,  40),  which  authorizes 
the  Secretary  of  the  Treasury  to  sell  or  lease  such  marine-hospital  build- 
ings and  lands  appertaining  thereto  as  he  may  deem  advisable,  has  rec- 
ognized the  title  of  the  United  States  in  such  realty  as  proprietary  not 
only  in  name  but  for  all  purposes  of  grant  and  conveyance.  In  respect 
of  such  property  the  United  States  can,  in  proper  cases,"  maintain  actions 
of  ejectment,  replevin,  or  trover,  and  in  respect  of  movable  property  of 
the  hospitals  it  may  maintain  an  action  in  detinue.  But  when  any  ma- 
H.  Ex.  219 4 
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rine-hoBpital  property  is  sold,  the  same  act  shows  an  unmistakable  iaten- 
tiou  on  the  part  of  Congress  to  appropriate  the  whole  proceeds  of  the  sale 
to  the  benevolent  object  for  which  the  property  had  been  donated  or  orig- 
inally purchased;  *'  the  proceeds  of  said  leases  and  sales  are  hereby  ap- 
propriated for  the  marine-hosi)ital  establishment/'    This  act  is  suffi- 
ciently incorporated  into  sections  3618  and  3G92  of  the  Revised  Statutes 
to  show  that  such  property  may  be  sold,  and  that  no  appropriation  of 
the  proceeds  for  any  object  other  than  that  stated  was  inteniled  by  Con- 
gress.   Similarly  the  moneys  "  collected  under  the  provisions  of  law  im- 
posing a  tax  upon  seamen  for  hospital  purposes"  are  public  moneys  of 
the  United  States,  as  much  so  as  if  they  were  collected  from  customs 
duties  or  internal-revenue  taxes.    In  respect  of  the  moneys  so  collected, 
the  intention  of  Congress  is  as  unmistakable  as  it  is  in  respect  of  the  pro- 
ceeds of  sales  or  leases  of  marine-hospital  realty.    "  All  such  money  shall 
be  placed  to  the  credit  of  the  fund  for  the  relief  of  sick  and  disabled  sea- 
men."    (Rev.  Stat,  4803.)    These  words  indicate  an  intention  on  the 
part  of  Congress  that  the  sick  and  disabled  seamen  referred  to  shall 
have  all  the  benefit  of  all  the  hospital-tax  collected.    Could  such  intent 
be  carried  out  if  any  portion  of  the  moneys  were  to  be  covered  into  the 
Treasury  and  become  a  part  of  the  "  moneys  not  otherwise  appropriated,'' 
and  thus  become  liable  to  be  withdrawn  from  the  Treasury  under  appro- 
priations '*  from  monej'S  not  otherwise  aj)propriated,"  and  be  expended  for 
other  than  the  Marine  Hospital  Service  1    Yet  such  would  be  the  effect 
under  any  construction  of  law  which  would  regard  the  marine-hospital 
tax  as  other  than  a  special  fund  created  for  one  special  object  and  in- 
tended to  be  alicays  available  for  this  object.    But  the  intention  of  Con- 
gress is  clear  on  this  point;  the  fund  "is  appropriated  for  the  expenses 
of  the  Marine  Hospital  Service";  it  is  **to  be  employed,  under  the  direc- 
tion of  the  Secretary  of  the  Treasury,  for  the  care  and  relief  of  sick  and 
disabled  seamen."    (lb.,  4803.)     The  intention  plainly  is  that  this  fund 
shall  be  used  solely  for  the  benefit  of  sick  and  disabled  seamen.    No  lan- 
guage could  be  stronger  or  more  exact  than  that  used  by  Congress  in 
showing  this  intention.    The  legislation  is  on  a  special  subject ;  it  has 
been  incorporated  into  the  Revised  Statutes  as  permanent  law.     If  tliei'e 
is  anything  in  this  legislation  which  would  conflict  with  the  general 
law  relating  to  public  money  or  public  property-,  such  thing  is  by  the 
rules  of  construction  to  be  regarded  as  an  exception  to  the  j^eneral  law. 
If  the  proceeds  of  the  hospital  tax  are  so  firmly  secured  to  the  marine- 
hospital  fund  that  no  part  of  them  can  be  used  for  or  devoted  to  any 
other  object  or  purpose,  it  necessarily  follows  that  the  proceeds  of  sales 
of  property  purchased  from  this  fund  cannot  be  used  for  any  purpose 
other  than  that  for  which  the  fund  itself  was  created.    The  transmute 
tion  of  the  money  of  the  fund  into  articles  for  the  use  of  the  hospitivl 
service  and  the  retransmutation  of  such  articles  into  money  cannot  be  al- 
lowed to  defeat  the  intention  of  Congress,  which  is  that  the  "sick  and 
disabled  seamen"  shall  have  the  whole  beneficial  interest  in  the  fund. 
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It  was  Dot  intended  that  the  United  States  Treasury  should  derive  any 
benefit  from  the  hospital  tax.  But  if  any  part  of  the  proceeds  of  sales 
of  condemned  or  unnecessary  hospital  supplies  weie  to  be  coverexi  into 
the  Treasury,  so  as  to  be  unavailable  for  hospital  purposes,  the  Treasury 
would  be  benefited  and  sick  and  disabled  seamen  would  be  injured  to 
the  extent  of  the  amount  so  covered  in.  That  which  cannot  be  done  di- 
rectly cannot  be  done  indirectly. 

3.  Section  3617  relates  to  moneys  received  from  whatever  source  "for 
the  use  of  the  United  States."  The  marine-hospital  fund  and  property 
are  in  one  sense  for  the  use  of  the  United  States,  but  they  are  by  express 
law  appropriated  to  the  special  use  of  the  Marine  Hospital  Service,  which 
in  part  is  founded  on  private  charity,  and  mahily,  if  not  altogether, 
snpported  by  a  tax  on  the  earnings  of  seamen.  The  marine  hospital  and 
fund  are  public  property,  but  as  they  are  devoted  to  a  special  purpose, 
the  application  of  them  to  any  other  purpose  would  require  a  change  iu 
the  statute  and  involve  a  breach  of  good  faith.  Section  3618  relates  to 
the  sale  of  "old  material,  condemned  stores,  supplies,  or  other  public 
property  of  any  kind."  The  specially  described  property  pertains  to  the 
general  public  service.  The  words  " other  public  property"  are  by  their 
context  restrained  to  property  of  the  same  class,  the  proceeds  of  which 
are  to  be  covered  into  the  Treasury,  and  may,  without  any  breach  of 
faith,  be  devoted  by  Congress  to  any  purpose  whatever,  at  its  discretion. 
The  maxim,  Noscitur  h  sociis,  applies. 

3.  The  authority  to  sell  or  lease  marine  hospitals  is  expressly  given 
by  section  4806  of  the  Eevised  Statutes;  but  without  this  it  might  be 
raised  by  implication  from  section  3618.  This  section  refers  to  the  "sale 
or  leasing  of  marine  hospitals,"  and  it  is  provided  in  section  3692  that 
the  proceeds  of  the  sales  and  leases  shall  "revert  to  that  appropriation 
out  of  which  they  were  originally  expended."  The  power  to  sell  un- 
serviceable marine-hospital  chattel  property  is  not  expressly  given  by 
statute,  but  it  nevertheless  arises  from  the  authority  given  to  tlie 
Secretary  of  the  Treasury  and  the  supervising  surgeon  to  supervise  all 
matters  connected  with  the  Marine  Hospital  Service  (Rev.  Stat.,  4802), 
or,  even  without  this,  as  an  incident  of  the  duty  to  conduct  the  hospital 
service  in  a  proper  manner.    (United  States  v.  Macdaniel,  7  Pet.,  14.) 

The  statute  declares  that  the  whole  hospital  fund  "  shall  be  employed 
under  the  direction  of  the  Secretary  of  the  Treasury,"  and  by  a  "  per- 
naneut  si>ecific  appropriation"  all  moneys  accruing  to  the  fund  are 
"appropriated  for  the  expenses  of  the  Marine  Hospital  Service."  (Rev. 
Stat.,  3689,  4803.)  Here,  then,  is  a  specific  power  over  a  specific  sub- 
ject,  and  a  special  statutory  direction  in  respect  of  this  subject.  Such 
direction  must  therefore  be  construed  as  constituting  an  exception  to 
the  general  words  in  sections  3617  and  3618  of  the  Revised  Stat- 
utes. It  is  a  recognized  principle  of  construction  thkt  "where,"  as  in 
this  case,  "two  statutes  relate  to  the  same  thing,"  e.  </.,  public  moneys, 
"and  one  is  more  comprehensive  than  the  other,  there  will  be  an  effort 
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to  give  to  oue  some  operation  not  embraced  in  the  ofcheri  so  that  each 
may,  if  possible,  have  some  effect,  that  the  legislation  may  not  appear 
to  have  been  vain  and  useless."  (Sedgwick,  Stat,  and  Const.  Law,  311; 
K  L.  &  B.  Inst.  V.  Com.,  14  B.  Monroe,  265;  U  Op.  Att.  Gen.,  577; 
Dodge  V.  Gridley,  10  Ohio,  170;  1  Greeul.  Ev.,  301;  Doe  r.  Galloway,  5 
B.  &  Ad.,  43,  51;  Dist.  Laud  Office  case,  2  Lawrence,  Compt.  Dec,  415.) 

Similarly',  when  there  is  a  general  authority,  and  a  separate  particular 
authority,  the  latter  is  excepted  from,  and  is  not  controlled  by,  the 
former.  (1  Greenl.  Ev.,  301 ;  Doe  d.  Smith  v.  Galloway,  5  B.  &  Ad.,  51.) 
•'A  thing  given  in  particular  shall  not  be  taken  away  by  general  words/' 
(Dwarris,  Stats.,  2d  ed.,  513,  068;  Stauder  r.  University,  W.  Jones,  26; 
McFarland  «.  State  Bank,  4  Pike,  410;  Felt  r.  Feelr,  19  Wise,  193; 
State  V.  Stoll,  17  Wall.,  425;  Movius  r.  Arthur,  95  U.  S.,  144;  Arthur  r. 
Lahey,  96  U.  S.,  113;  Sedgwick,  Stat,  and  Const.  L.,  2d  ed.,  300;  Pretty 
t7.  Solly,  26  Beav.,  003;  Zachary  v.  Chambers,  1  Oregon,  321;  Fowlers 
case,  3  Court  Claims,  43;  Homer  t\  The  Collector,  1  Wall.,  486;  Reicbe  v. 
Smythe,  13  W^all.,  102;  Smythe  r.  Fiske,  23  Wall.,  374;  Bishop's  Stat. 
Crimes,  120;  Brown  i'.  Com.,  9  Harris,  Pa.,  43;  Haywood  f.  May,  12  Ga., 
404;  Cowley  t\  Calhoun,  2  W.  Va.,  410;  Beridon  v.  Barvin,  13  La.  An., 
458;  M.  &  Ohio  R.  R.  t?.  State,  29  Ala.,  573;  Ellis  v.  Batts,  26  Texas,  703; 
Stitte  V.  Macon,  41  Mo.,  453;  Lake  v.  State,  5  Fla.,  194;  Ottawa  r.  La 
Salle,  12  Ills.,  339;  Pearce  v.  Bank,  33  Alabama,  673;  State  v.  Bilansky, 
3  Minn.,  246.)  Hence,  it  has,  on  the  same  principle,  been  held  by  Mr. 
Justice  Fic»ld,  sitting  in  the  ninth  judicial  circuit,  in  a  case  where  a 
party  was  indicted  for  acts  which  constituted  treason  as  defined  in  the 
Constitution  and  by  section  1  of  the  act  of  April  30, 1790  (1  Stats.,  112), 
that  as  such  aots  came  within  the  special  statutory  definition  of  the  crime 
of  rebellion  (act  of  July  17,  1862,  sec.  2),  the  party  could  be  convicted 
of  the  latter  crime  only. 

The  power  of  sale  is  ample,  upon  the  principle  that  a  general  author- 
ity given  is  "always  construed  to  include  all  the  necessary  and  usual 
means  of  executing  it  with  effect."  (Story,  Agency,  sec.  58.)  Congress 
evidently  intended  the  marine  hospitals  to  be  managed  according  to  the 
necessities  of  the  service  and  on  business  principles.  Sales  of  the 
unserviceable  or  surplus  hospital  property  are  obviously  necessary  to 
an  economical  administration  of  the  hospital  funds ;  they  are,  therefore,  to 
be  made  in  such  manner  as  the  Secretary  of  the  Treasury  may  direct. 
As  the  whole  fund  is  specifically  appropriated  for  the  hospital  service, 
and  as  sales  of  unnecessary  or  unserviceable  marine-hospital  property 
or  supplies  are  necessarily  incident  to  the  proper  performance  of  the 
hospital  service,  the  expenses  of  such  sales  can  be  paid  from  the  proceeds 
thereof  or  from  any  part  of  the  hospital  fund,  because  the  whole  ex- 
pense of  the  hospital  service  is  to  be  paid  from  this  fund.  The  fact 
that  the  realty  of  marine  hospitals  is  mentioned  in  section  3618  of  the 
Be  vised  Statutes,  which  requires  all  proceeds  of  sales  to  be  covered  into 
the  Treasury,  does  not,  in  respect  of  sales  of  such  property,  aftect  the 
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questiou  of  payment  of  expenses  of  sale  from  the  proceeds.  For  the 
Secretary  of  the  Treasury  has  complete  power  in  the  matter,  and  it  is 
immaterial  whether  the  gross  or  net  proceeds  are  paid  into  the  Treasury, 
for  in  case  the  gross  proceeds  are  so  i)aid,  the  expenses  of  sale  having 
been  incurred  for  the  benefit  of  the  hospital  fund,  they  are  payable  from 
that  fund. 

The  expenditures  made  for  the  whole  hospital  service  are  to  undergo 
the  ordeal  of  the  auditing  and  accounting  system  of  the  Ti^easury  De- 
partment. (Rev.  Stat.,  236,  317  ;  19  Stat ,  249;  act  February  27, 1877.) 
The  general  accounts  of  this  service  have  always  been  thus  audited  and 
settled.  There  is  nothing  in  the  law  or  in  public  policy  to  except  from 
such  settlement  any  reasonable  or  necessary  expenses  connected  with 
the  administration  of  the  marine-hospital  fund. 

The  maintenance  of  a  hospital  carries  with  it  the  authority  to  employ 
its  grounds  for  useful  purposes,  and  to  dispose  of  surplus  products; 
therefore,  surplus  live  stock,  vegetables,  and  forage  raiseil  by  employes 
on  the  hospital  grounds  are  to  be  disposed  of  and  accounted  for  in  the 
same  manner  as  the  unserviceable  property  already  mentioned.  The 
broad  powers  given  to  the  Secretary  extend  to  all  government  prop- 
erty in  or  pertaining  to  the  marine-hospital  establishment.  The  pro- 
duce of  the  realty  is  but  an  incident  of  the  principal  property  from 
wlich  it  is  derived,  and  it  must,  therefore,  be  devoted  to  hospital  pur- 
poses. Res  aceessoria  sequitur  rem  principalem.  The  whole  purpose 
of  the  marine-hospital  system,  since  its  establishment  by  the  act  of 
July  16,  1798,  has  been  to  maintain  a  fund  for  the  benefit  of  sick  and 
disabled  American  seamen.  It  would  require  clear  language  in  a  stat- 
ute to  take  any  part  of  the  property  so  long  devoted  to  this  humane 
and  patriotic  purpose  and  make  it  a  source  of  revenue  to  be  covered  into 
the  national  Treasury  for  general  purposes.  No  statute  requires  this. 
All  descriptions  of  marine-hospital  property  come  from  a  common 
source,  all  are  alike  devoted  by  law  to  a  special  and  most  worthy  pur- 
pose, and  no  statute  shows  any  intention  to  defeat  this  purpose. 

Former  opinions  upon  the  questions  submi  tted  have  not  been  overlooked. 
On  December  6,  1878,  FirstComptroller  Porter  advised  the  Secretary  of 
the  Treasury  that  old  furniture,  ambulances,  animals,  and  building  ma- 
terialsconnected  yith  the  Marine  Hospital  Service  could  not  be  exchanged 
iu  procuring  new  Hrticlea.  He  relied  for  this  ruling  on  sections  3618  and 
3672  of  the  Revised  Statutes,  and  on  an  opinion  by  Attorney-General 
Devens  that  old  printing-presses  in  the  Bureau  of  Engraving  and  Print- 
ing could  not  be  exchanged  for  new,  but  should  be  sold  and  the  pro- 
ceeds covered  into  the  Treasury  (15  Op.,  322),  and  also  on  the  oprnion  of 
May  13,  1872,  by  Comptroller  Tayler,  {antCj  p.  46, 47.)  But  it  has  been 
shown  that  the  general  words  of  sections  3617  and  3618  of  the  Revised 
Statutes  do  not  apply  to  marine-hospital  property.  Attorney-General 
Devens  did  not  express  any  opinion  in  respect  of  this  class  of  public 
property.  And  as  the  ''instructions"  of  Secretary  Boutwell  {ante,  47), 
in  which  he  promulgated  the  opinion  of  Comptroller  Tayler,  specially 
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excepted  the  proceeds  of  sales  of  such  property  "  as  pertaiu  to  marine 
hospitals,''  it  uuiy  be  implied  that  Comptroller  Tayler  concurred  with  tbe 
Secretary  in  making  the  exception. 

In  respect  to  the  question  as  to  exchangeof  unnecessary  or  unservice- 
able public  ])roperty  for  other  necessary  supplies,  it  may  be  assumed 
that,  as  the  statutes  contemplated  that  such  i)roperty  shall  be  sold,  and 
as  they  make  express  provisions  for  the  payment  of  the  proceeds  into 
the  Treasury,  there  is  no  express  authority-  to  make  such  exchange  in 
any  case  except  that  given  in  section  %^  of  the  Revised  Statutes  to  ex- 
change books  for  the  Library  of  Congress.  The  authority  given  to  tbe 
Secretary  of  the  Treasury  in  respect  of  the  management  of  the  mariuc- 
hospital  fund  is  discretionary.  He  has  full  power  to  dispose  of  any  of 
the  property  pertaining  to  marine  hospitals  to  the  best  advantage  of 
the  hospital  service,  and  he  may  therefore  prescribe  regulations  under 
which  exchanges  of  unserviceable  or  surplus  supplies  may  be  made. 

With  the  exceptions  stated,  it  does  not  seem  to  be  lawful  to  make  any 
disposition  of  government  property,  when  it  is  no  longer  needed  or  fit 
for  the  public  service,  other  than  by  sale  and  payment  of  proceeds  into 
the  Treasury. 

The  act  entitled  "  An  act  to  regulate  the  award  of,  and  comiiensation 
for,  public  advertising  in  the  District  of  Columbia,"  approved  January 
21,  1881  (21  Stats.,  317),  has  no  application  to  the  sales  of  any  property 
of  marine  hospitals,  or  of  other  property  sold  by  order  of  heads  of  De- 
partments, except  in  the  case  of  a  sale  of  a  marine  hospital.  (Bev.  Stat., 
4806.)  No  statute  requires  an  advertisement  in  the  public  newspapers  of 
such  sales  as  have  herein  been  mentioned.  The  mode  of  sale  is  left  to 
tbe  discretion  of  the  heads  of  departments,  respectively.  (15  Op.  Att. 
Gen.,  323.) 

The  result  is : 

1.  As  a  general  rule  the  gross  proceeds  of  sales  of  old  material,  con- 
demned stores,  supplies,  and  other  unserviceable  or  unnecessary  public 
property  must  be  "deposited  and  covered  into  the  Treasury  as  miscel- 
laneous receipts,  on  account  of  *  proceeds  of  government  property,'"  and 
**not  be  withdrawn  or  applied,  except  in  consequence  of  a  subsequent 
appropriation  made  by  law."    (Rev.  Stats.,  3618.) 

2.  In  respect  of  the/wwrf  to  which  such  proceeds  ftre  to  be  covered 
into  the  Treasury,  and  to  the  prohibition  against  expenditure  without 
subsequent  api)ropriation,  there  are  but  six  exceptions,  and  these  are 
specifically  made  by  section  3618  of  the  Eevised  Statutes.  These  six 
classes  of  proceeds  are,  pursuant  to  section  3692,  to  be  covered  into  the 
Treasury  and  carried  to  the  credit  of  the  appropriation  out  of  which 
the  articles  sold  were  originally  purchased.  Such  proceeds,  except  in 
the  cases  hereinafter  stated,  may,  without  subsequent  appropriation,  be 
expended  for  the  objects  for  which  the  original  appropriations  were  re- 
spectively made. 

3.  The  groHS  proceeds  of  all  sales  of  government  property,  except 
of  marine-hospital  property  and  of  certain  ordnance  stores  sold  under 
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tbe  act  of  June  22,  1874  (18  Stats.,  200),  must  be  co veered  into  the  Treas- 
ury ;  hence  no  deduction  can  be  made  therefrom  on  account  of  expenses 
of  sales.  Such  expenses  are  proper  charges  upon  the  ai)propriation  for 
the  service  to  which  the  ])roporty  sold  appertained ;  and  if  there  be 
none,  then  tliey  may  be  paid  from  the  contingent  fund  appropriated 
for  such  service. 

4.  The  provision  in  section  3692  of  the  Revised  Statutes,  which  au- 
thorizes the  proceeds  (1)  of  sales  of  revenue  cutters ;  (2)  of  sales  of  com- 
missary stores  to  the  officers  and  enlisted  men  of  the  Army ;  (3)  of  sales 
of  other  materials,  stores,  or  supplies  to  officers  and  soldiers  of  the 
Army;  (4)  of  sales  of  condemned  clothing  of  the  Navy;  and  (/J)  of  ma- 
terials, stores,  or  supplies  to  any  exploring  or  surveying  expedition 
authorized  by  law,  to  be  carried  to  the  appropriation  out  of  which  the 
articles  sold  were  originally'  purchased,  and  to  be  applied  to  the  pur- 
pose for  which  that  appropriation  was  made,  is  modified  by  section  5  of 
the  act  of  June  20, 1874  (18  Stats.,  110),  to  the  extent  that  if  the  property 
sold  was  not  originally  purchased  from  a  "permanent  specific  appro- 
priation" or  other  appropriation  named  in  the  provision  of  the  latter 
section,  and  if  at  the  time  of  the  sale  the  appropriation  from  which  it 
was  purchased  has  "remained  on  the  books  of  the  Treasury  for  two 
fiscal  years,"  then  the  proceeds  are  not  to  be  carried  to  the  credit  of 
such  appropriation;  but,  on  the  contrary,  they  are  "to  be  carried  to 
the  surplus  fund,"  and  are  not  to  be  expended  without  subsequent  ap- 
pro])riation  by  law. 

5.  The  expenses  of  sales  of  marine-hospital  real  property  or  of  con- 
demned stores,  supplies,  or  other  unnecessary  or  unserviceable  property 
pertaining  to  the  marine-hospital  service,  and  other  proper  expenses 
incident  thereto,  may  be  paid  from  the  proceeds  of  sale.  In  such  case 
the  net  proceeds  only  are  required  to  be  covered  into  the  Treasury. 

6.  The  proceeds  of  sales  of  surplus  live  stock,  vegetables,  forage,  and 
other  agricultural  products  raised  on  the  ground  of  marine  hospitals 
accrue  to  the  hospital  fund,  and  they  are  to  be  disposed  of  in  the  same 
manner  as  the  proceeds  of  sales  of  other  hospital  property. 

7.  The  proceeds  of  sales  of  marine-hospital  property  of  all  descrip- 
tions and  of  leases  of  marine-hospital  realty,  when  covered  into  the 
Treasury  are  to  lie  carried  to  tlie  credit  of  the  marine-hospital  fund ; 
and  they  may  in  all  cases  be  expended  for  the  hospital  service  without 
subsequent  appropriation  or  regard  to  limitation  of  time. 

8.  Proceeds  of  sales  of  "military  stores  and  other  Army  supplies 
regularly  condemned"  fall  under  the  general  rule;  hence  so  much  of 
paragraph  1625  of  the  Army  Regulations  of  1881  as  directs  the  payment 
of  expenses  of  such  sales  from  the  proceeds  is  in  conflict  with  law,  and 
void. 

9.  There  is  but  one  class  of  such  sales  to  which  the  direction  contained 
in  said  paragraph  1625  can  apply  in  respect  of  paying  expenses  from  the 
proceeds,  namely:  When  any  sale  is  made  of  "obsolete  and  unservice- 
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able  ammunition  and  leaden  balls/'  &c.,  whicli  were  stored  in  the  various 
arsenals  of  the  United  States  on  July  22.  1874;  "the  net  proceeds  o/ 
such  salBy  after  paying  all  costs  and  expenses  of  breaking  up  and  pre- 
paring said  ammunition  for  sale,  and  all  the  necessary  expenses  of 
such  saUj  including  the  cost  of  transportation  to  the  place  of  sale,''  are 
"  to  be  covered  into  the  Treasury  of  the  United  States,"  as  "  miscellaneous 
receipts,  on  account  of  'proceeds  of  government  property.'"  (Act  of 
July  22,  1874,18  Stats.,  200;  Rev.  Stats.,  3617;  Army  Regulations, 
1881,  par.  1623.)  An  implied  exception  in  respect  of  paying  the  expenses 
of  such  sales  from  proceeds  is  contained  in  the  act  of  March  3,  1875  (18 
Stats.,  388).  The  directions  in  paragraph  1623  of  said  Army  Regula- 
tions are  applicable  in  respect  of  such  sales,  and  are  valid,  since  they 
accord  with  the  statutory  provisions. 

10.  In  all  cases  the  accounts  of  the  expense«s  of  sale  are  to  be  audited 
and  settled  by  the  proper  accounting  officers  of  the  Treasury. 

11.  The  x^ractice  in  the  Department  of  the  Interior  of  deducting  from 
the  proceeds  of  annual  sales  of  "  old  material  and  condemned  office  pro- 
perty," auctioneers'  commissions  ami  other  expenses  6f  sale,  is  in  con- 
flict with  the  provisions  of  sections  3617  and  3618  of  the  Revised  Stat- 
utes, which  require  the  gross  proceeds  of  sales  of  such  property  to  be 
"deposited  and  covered  into  the  Treasury  as  miscellaneous  receipts,  on 
account  of  < proceeds  of  government  property.'" 

12.  The  act  of  January  21,  1881  (21  Stats.,  317),  regulating  public 
advertising  in  the  District  of  Columbia,  has  no  application  to  sales  of 
any  of  the  classes  of  property  herein  mentioned.  The  advertising  of 
such  sales  is  a  matter  within  the  discretion  of  the  head  of  the  depart- 
ment to  which  the  property  pertains,  except  in  the  case  of  a  sale  of  a 
marine  hospital.  In  the  latter  case  there  must  be  "due  notice  in  the 
public  newspapers."    (Rev.  Stats.,  4806;  15  Op.  Att.  Gen.,  322.) 

13.  Unless  an  officer  or  agent  of  the  government  be  authorized  by 
statute  to  retain  for  his  own  use  or  for  some  other  public  use,  a  part  of 
any  moneys  received  by  him  "for  the  use  of  the  United  States"  or  by 
virtue  of  his  authority  as  an  officer  or  agent  of  the  United  States,  the 
gross  amount  of  such  moueys  must,  under  the  provisions  of  sections 
3617  and  3618  of  the  Revised  Sta^tutes,  be  paid  into  the  Treasury  with- 
out any  abatement  or  reduction  whatever.  For  example,  section  4381 
of  the  Revised  Statutes,  as  amended  by  the  act  of  February  27,  1877  (19 
Stats.,  251),  provides  that  certain  fees  collected  by  officers  of  the  customs 
shall  be  "equally  divided  monthly"  between  them;  and  the  joint  reso- 
lution of  July  20,  1868,  No.  61,  authorized  expenses  of  sales  of  damaged 
ordnance  stores  to  be  dedu<ited  from  the  proceeds  of  the  sales,  and 
required  the  net  proceeds  only  to  be  deposited  in  the  Treasury.  See 
above  act  of  June  22,  1874.     (18  Stats.,  200;  15  Op  Att.  Gen.,  44.) 

Treasury  Department, 

First  Comptroller's  Office, 

January  20,  iaS2. 
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IM  THE  MATTER  OF  THE  EXCHANGE  OR  SALE  OF  PROPERTY  BY  THE 
SUPERINTENDENT  OF  THE  GOVERNMENT  HOSPITAL  FOR  THE  INSANE.— 
ST.  ELIZABETH'S  HOSPITAL  CASE. 


1.  In  the  purchase  of  supplies  for  the  government  hospital  for  the  insane  an  arrauge- 

ment  that  casks,  sacks,  &c.,  necessary  for  the  delivery  and  use  during  the  con- 
sumption of  such  supplies  may  l)e  returned  to  the  vendor  and  the  value  thereof 
deducted  is  authorized. 

2.  80  an  arrangement  with  a  vendor  that  portions  of  articles  which  are  not  required  for 

the  hospital,  but  which  at  the  time  of  sale  cannot  be  conveniently  severed,  may 
he  returned  and  the  value  deducted,  is  authorized. 

3.  The  same  arrangement  may  be  made  when  the  quantity  of  such  portions  cannot  be 

a^ertained  until  the  principal  articles  are  partially  or  wholly  consumed. 

4.  Rutin  the  absence  of  previous  arrangement  of  this  character  no  such  return  and 

credit  can  be  made. 

5.  The  law  requires  articles  not  needed  for  the  use  of  the  hospital  to  be  sold  and  the 

gross  proceeds  to  be  covered  into  the  Treasury  as  miscellaneous  receipts  on  ac- 
count of  proceeds  of  government  property.     (Rev.  Stats.,  3618.) 

March  29,  1881,  the  Superintendent  of  the  Government  Hospital  for 
the  iDsane  addressed  a  letter  to  the  First  Comptroller,  in  which  he 
says: 

*4n  making  up  the  account  of  this  hospital  it  has  been  the  uniform 
custom  of  the  disbursing  officers  to  allow  certain  credits  on  vouchers 
for  sapplies,  as  for  e:sample : 

"1.  On  the  bill  for  meats  the  United  States  has  been  debited  by  the 
vendor  with  the  meat  at  so  much  per  pound,  including  the  tallow,  and 
credited  by. said  vendor  with  the  tallow  returned. 

"2.  In  the  purchase  of  coffee  the  extra  bag  for  shipx)ing  is  usually  re- 
tunied  and  credited. 

''3.  In  the  purchase  of  soap  the  amount  paid  is  reduced  by  a  credit  of 
grease  and  drippings. 

"4.  The  price  of  new  gas  retorts  is  reduced  by  the  credit  of  so  much 
old  iron  from  those  burned  out,  &c. 

** These  credits  simply  reduce  the  amount  of  the  vouchers  paid,  and  do 
not  represent  any  receipt  of  cash  by  the  hospital." 

And  he  request*  the  decision  of  the  Comptroller  on  the  question 


whether  this  can  be  considered  as  legal. 


Opinion  by  William  Lawrence,  First  Comptroller: 

The  practice  adopted  in  the  purchase  of  meats  and  coffee  is  author- 
ized. It  is  merely  a  mode  of  buying  and  paying  in  the  one  case  for  the 
meat  purchased  without  the  tiiUow,  and  in  the  other  of  buying  and  pay- 
ing for  the  coffee  without  the  bag  for  shipping.  There  is  in  no  proper 
sense  within  the  meaning  of  section  3018  of  the  Revised  Statutes  a 
"  sale"  by  the  hospital  authorities  of  the  tallow  or  the  bag.  It  may  fre- 
quently happen  that  it  will  be  necessary  to  buy  provisions  in  casks  and 
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sackn,  and  to  contract  for  the  use  of  such  casks  and  sacks  for  convenience 
in  delivery,  or  during  the  time  the  provisions  are  being  consumed.  In  the 
management  of  the  hospital  it  would  be  clearly  proper  to  hire,  for  an 
agreed  price  or  upon  a  quantum  meruit,  the  use  of  casks  and  sacl^s  for 
such  purposes  from  any  person  owning  them,  and  for  the  requisite 
time.  This  may  l>e  done  as  well  from  the  vendor  of  provisions  in  such 
casks  as  from  other  parties.  In  such  case  the  government  becomes  a 
bailee  of  the  articles  so  hired.  This  is  simply  a  case  of  locntio  ret  in  the 
law  of  bailment.  (2  Pars.  Gont.,  121.)  If,  when  a  sale  of  provisions  iu 
casks  is  made,  the  agreed  price  includes  the  UvSe  of  the  cask,  and  it 
be  a  part  of  the  arrangement  that  the  purchaser  shall  return  the  cask 
and  have  credit  for  it  at  an  agreed  price  or  upon  a  valuation  to  be  as- 
certained, this  would  still  seem  to  be  a  locatio  rei,  although  the  trans- 
action be  called  a  sale.  It  is  to  be  judged  by  its  legal  effect  and  not 
by  what  it  is  called.  But  if  the  transaction  be  made  in  eflFect  a  sale, 
with  an  agreement  for  a  resale  to  the  original  vendor,  or  if,  as  in  the 
case  of  beef  with  the  intermixed  tallow,  actually  sold  with  a  right  at 
the  optwn  of  the  purchaser  depending  on  future  contingencies  in  his 
election  to  sell  all  or  a  part  of  the  tallow  back  to  the  origioal  vendor 
upon  a  consideration  to  be  credited  in  each  case  on  the  original  contract 
price  of  the  gross  articles  sold,  there  is  in  neither  case  a  ^'sale^  within 
section  3C18  of  the  Revised  Statutes.  (See  Act  February  27,  1877, 19 
Stat.,  249;  Rev.  Stat.,  3672.)  The  question  is  important,  because  if  it  be 
a  sale  within  that  section,  the  gross  proceeds  must  be  "covered  into 
the  Treasury,"  and  cannot  be  used  by  the  hospital,  and  the  appropria- 
tion for  the  hospital  will  be  chargeable  with  the  amount  as  an  expendi- 
ture; otherwise  not^  That  it  is  not  a  sale  within  section  3618  is  clear. 
The  title  may,  possibly,  in  the  cases  stated  have  so  far  passed  to  the 
government  as  that  a  loss  or  destruction  of  the  property,  even  without 
fault  of  the  hospital,  would  fall  upon  the  United  States,  especially  in 
the  case  where  the  right  of  resale  is  optional  with  the  purchasing  oflScer. 
But  in  the  cases  stated  the  right  of  resale  constitutes  a  part  of  the 
original  contract  of  purchase.  The  effect  is  to  impose  an  ultimate  lia- 
bility on  the  hospital  appropriation  of  only  so  much  as  it  used.  This 
defeats  no  i^urpose  of  the  appropriation,  but  really  executes  its  purpose, 
and  does  justice  to  the  government.  By  every  reasonable  intendment 
section  3618  was  not  designed  to  defeat  such  arrangement.  The  par- 
pose  of  the  section  is  to  provide  for  the  sale  of  property  purchased  for 
the  use  of  the  United  States  which  has  become  unserviceable  or  is  no 
longer  needed,  the  title  to  which  had  absolutely  passed  to  the  United 
States,  either  with  no  contingent  conditions  by  which  it  might  be  rein- 
vested in  the  original  vendor,  or  after  they  had  ceased.  When  the  orig- 
inal C4)ntract  of  sale  reserves  a  right  in  the  vendee  to  resell  to  the  vendor, 
the  exercise  of  this  right  simply  restores  the  title  as  it  was.  When  the 
right  to  exercise  the  option  originates  at  the  time  and  as  part  of  tbe 
original  purchase,  and  so  continues  and  is  finally  exercised,  it  would 
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9eem  to  relate  back  to  the  origin  of  the  transaction.  So  long  as  the 
option  exi^s  to  return  to  the  original  vendor  the  articles  sold  if  it  be 
found  tbey  are  not  needed,  the  ultimate  title  is  contingent.  (3  Pars. 
Cout.,  35,  36.)  At  all  events,  section  3618  in  authorizing  *' sales''  uses 
the  word  in  the  sense  of  making  an  absolute  title  to  proi)erty  owned  by 
the  government,  and  not  subject  to  contingent  conditions  legally  made 
in  the  interest  of  the  public  and  in  the  proper  exercise  of  discretionary 
powers. 

The  application  of  "grease  and  drippings"andof  "old  iron  from  those 
gas  retorts  burned  out"  is  not  authorized.  ( 15  Op.,  322.)  They  are  cov- 
ered by  that  clause  of  section  3618of  the  Revised  Statutes  which  requires 
"all  proceeds  of  sales  of  old  material,  condemned  stores,  supplies,  or 
other  public  property  of  any  kind"  to  "be  deposited  and  covered  into 
the  Treasury  as  miscellaneous  receipts."  The  authority  to  make  sale 
of  snch  material  arises  from  this  statute  in  connection  with  the  power 
to  carry  on  the  "  general  operations"  of  the  hospital.  (Rev.  Stat.,  4841.) 
The  articles  mentioned  cannot  be  exempted  from  liability  to  sale  by  the 
small  amount  in  value  thereof,  or  tlie  inconvenience  which  may  be  sup- 
posed to  result.  A  construction  which  would  sanction  the  use  which 
has  been  made  of  the  old  iron  of  the  gas  retorts  would  sanction  a  sim- 
ilar use  of  all  old  materials.  It  makes  no  difference  that  the  proceeds 
go  into  new  retorts.  The  objection  to  it  is  that  it  is  a  use  of  public  prop- 
erty not  authorized  by  law.  If  such  use  can  be  made,  old  horses,  cat- 
tle, materials  and  supplies  of  all  kinds  and  of  large  value  can  be  so  used. 
The  argument  ab  inconvenienti  sometimes  is  entitled  to  weight,  but  it 
cannot  repeal  a  statute  or  supply  the  place  of  one.  And  it  is  not  per- 
ceived that  the  inconvenience  can  really  exist.  The  management  of  the 
hospital  requires  the  purchase,  care,  and  sometimes  sale  of  many  small 
objects,  whicli  can  be  attended  to  by  competent  and  proper  agencies. 

There  is  nothing  in  the  statute  applicable  to  the  hospital  which  can 
possibly  be  construed  to  except  the  articles  mentioned  from  the  opera- 
tion of  section  3618  of  the  Revised  Statutes.  Tlie  superintendent  is  the 
"chief  executive  officer,"  but  the  proceeds  of  sales  of  old  or  useless  prop- 
erty are  not  by  law  dedicated  to  the  uses  of  the  hospital,  and  thus,  or 
in  any  manner,  excepted  from  the  general  liability  to  go  into  the  Treas-- 
ury  subject  to  general  appropriations. 

The  superintendent  will  be  advised  accordingly. 

Treasury  Department, 

First  Comptroller's  Office,  January  21,  1882. 
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IN  THK  MATTER  OP  THE  POWER  OF  DISBURSING  OFFICERS  AND  AGENTS 
TO  DELEGATE  AUTHORITY  TO  SIGN  DRAFTS  AND  CHECKS.— AGENCY- 
DELEGATION  CASE. 


I.  It  is  a  general  rule  that  whatever  a  party,  8ui  JuriSf  may  do  of  himself,  he  may  do 
by  anotiier.  Qui  fi*cit  per  aliuniy  per  Beipaum  facere  videlur.  But  many  officers 
and  perHous  acting  under  public  authority  are,  in  contemplation  of  law,  ap- 
pointed with  a  view  to  the  exercise  of  individual  personal  judgment  and  skill; 
and  as  to  them  the  maxim,  delegatus  non  potest  delegare^  applies. 

)^.  When  a  statute  delegates  an  authority  to  a  particular  person  or  to  a  particolar 
class  of  persons,  and  it  is  evident  that  a  personal  trust  or  confidence  is  reposed 
in  such  person  or  persons,  and  especially  when  the  exercise  and  application  of 
the  power  is  made  subject  to  bis  or  their  discretion  or  judgment,  the  authority 
is  purely  jiersonal,  and  cannot  be  delegated  to  another,  unless  there  be  a  special 
power  of  substitution. 

3.  The  general  rule  is,  that  where  a  statute  gives  authority  to  one  person  expressly, 

all  others  are  excluded.  This  rule  is  founded  on  the  maxim,  erpresaio  unius  est 
exclusio  alteriuSf  and  on  the  principle  that  a  grant  of  a  special  power  is  to  be 
construed  strictly. 

4.  The  statutes  frequently  impose  duties  upon  the  heads  of  executive  departments 

and  other  officers  which,  from  their  nature,  re^quire  the  employment  of  agents 
for  their  performance.  In  such  cases,  although  there  may  be  no  express  author- 
ity for  such  employment,  the  head  of  the  proper  department  is,  by  necessary 
implication,  clothed  with  power  to  employ  the  requisite  agenta,  and  the  appro- 
priate means  to  carry  into  effect  the  required  end. 
.5.  In  view  of  the  many  statutory  provisions  which  prescribe  the  duties  of  officers  in- 
trusted with  the  collection,  safe-keeping,  and  disbursement  of  the  public  rcT- 
ennes,  it  is  obvious  that  it  would  be  unlawful  to  intrust  public  moneys  to  any 
officers  or  agents  other  than  those  who  are  by  law,  or  pursuant  to  law.  specially 
charged  with  duties  as  *^ fiscal  agents  of  tlie  government''^ ;  and  it  is  also  obvious 
that  such  duties  involve  the  performance  of  a  trust. 

6.  In  respect  of  that  class  of  fiscal  agents  whose  duty  it  is  to  disburse  public  moneys, 

section  3648  of  the  Revised  Statutes  is  explicit  that  to  them  only,  "  under  the 
special  direction  of  the  President,'^  shall  any  advances  of  public  money  be  made 
from  the  Treasury.  In  such  case  the  amounts  to  be  advanced  are  limited  to 
such  sums  **  as  may  be  necessary  to  the  faithful  and  prompt  discbarge  of  their 
Lthe  disbursing  officers']  respective  duties,  and  to  the  fulfillment  of  the  public 
engagements." 

7.  No  words  could  more  clearly  indicate  a  special  trust  than  those  used  in  this  sec- 

tion. This  special  trust  involves  two  duties — (1)  the  payment  of  such  debts  of 
the  government  as  the  fiscal  agent  is  especially  authorized  to  pay  from  the 
moneys  aiivanced  to  him  from  the  Treasury  under  the  special  direction  of  the 
President ;  and  (2)  the  rendering  of  true  and  distinct  accounts  of  such  pay- 
ments, and  the  payment  into  the  Treasury  of  the  balances  which  may  be  found 
due  to  the  United  States  on  such  accounts. 

H.  To  limit  as  far  as  possible  the  trust  reposed  in  disbursing  officers,  section  36:20  of 
the  Revised  Statutes  forbids  fiscal  ageuta  of  the  government,  when  they  are  not 
public  depositaries,  to  keep  in  their  own  possession  or  custody  moneys  ad- 
vanced to  them  for  disbursement. 

9.  Each  disbursing  officer  or  agent  must,  by  that  section,  deposit  the  "public 
money  intrusted  to  him  for  disbursement"  with  the  Treasurer,  or  one  of  the 
assistant  treasunrs,  of  the  United  States,  or,  in  places- where  there  is  no  treas- 
urer or  assistant  treasurer,  with  such  other  public  depositary  or  in  such  man- 
ner as  t4ie  Secretary  of  the  Treasury  may  designate  in  writing. 
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10.  Section  3620  prohibits  the  disbursing  ofiQcers  or  agents  wbo  are  not  depositaries 

from  paying  out  any  public  moneys  themselves.  The  moneys  advanced  to  them 
and  deposite<l  with  the  depositaries  are  to  be  paid  out  by  the  depositaries,  on 
drafts  or  checks  drawn  by  the  disbursing  officer  or  agent ;  and  the  drafts  or 
checks  are  to  be  drawn  "only  in  favor  of  the  person  to  whom  payment  is  [to 
be]  made." 

11.  Althongh  in  practice  it  has  been  found  impossible  in  a  great  variety  of  cases  to 

comply  with  that  part-  of  the  law  which  requires  payment  by  checks  drawn  on 
depositaries  in  the  form  prescribed,  and  although  the  attention  of  Congress  has 
been  repeatedly  called  to  this  impossibility,  no  change  has  been  made  in  the 
law  in  respect  of  this  requirement.  Therefore,  so  far  as  the  question  submitted 
in  concerned,  this  provision  of  law  must  be  considered  as  in  force. 
1*2.  The  question  discussed — To  what  extent  may  the  Secretary  of  the  Treasury,  or 
the  First  Comptroller,  delegate  the  power  of  signing,  or  countei'signing,  war- 
rants drawn  on  the  Treasurer  for  the  advance  or  payment  of  public  moneys? 
Held:  That,  in  the  absence  of  statutory  authority,  this  power  cannot  be  dele- 
gated. Section  246  of  the  Revised  Statutes  authorizes  the  Secretary,  in  making 
appointments  under  his  hand  and  official  seal,  to  '*  delegate  to  one  of  the  Assist- 
ant Secretaries  of  the  Treasury  authority  to  sign  in  his  stead"  two  classes  of 
Treasury  warrants  therein  named ;  but  no  statute  authorizes  the  Comptroller 
to  delegate  his  power  of  countersigning  Treasury  warrants. 

13.  As  the  Secretary  and  Comptroller  cannot,  without  statutory  authority,  delegate 

their  power  to  sign  instruments  directing  advances  or  payments  of  public  mon- 
eys to  be  made,  it  would  appear  to  follow  by  analogy  that  no  other  fiscal  officer 
of  the  government  can,  in  the  absence  of  statutory  authority,  delegate  the  special 
tnist  reposed  in  him  of  signing  draft*  or  checks  drawn  in  favor  of  public  creditors. 

14.  The  office  of  Deputy  First  Comptroller  was  created  by  section  2  of  the  act  entitled 

"An  act  making  appropriations  for  sundry  civil  expenses  of  the  government 
for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and  seventy-six,  and 
for  other  purposes,"  approved  March  3,  1875.     (18  Stats.,  i^l,  396.) 

15.  This  act  is  construed  as  having  abolished  the  office  of  chief  clerk  in  the  account- 

ing and  other  specially  named  bureaus  of  the  Treasury  Department.  (IS  Op. 
Att.  Gen.,  3.)  It  devolved  upon  the  deputies  therein  provided  for  the  duties 
which  were  previously  performed  by  chief  clerks,  and  imposed  upon  them  no 
other  official  duties. 

lt>.  The  chief  clerk  in  the  office  of  the  First  Comptroller  had  not,  in  the  proper  sense 
of  the  term,  any  administrative  powers  j  he  was  not  an  officer  who  was  intrusted 
with  the  duty  of  construing  or  executing  laws  affecting  public  affairs;  he  had 
not  the  management,  conduct,  direction,  regulation,  or  execution  of  any  mat- 
ters coming  l>efore  the  office,  as  an  accounting  office. 

17.  He  was  not  the  deputy  of  the  Comptroller,  for  he  could  perform  no  administrative 
function  upon  claims  or  accounts  or  other  official  matters  coming  before  the 
boxean,  which  the  subordinate  clerks,  to  whom  such  matters  are  usually  re- 
ferred for  examination,  could  not  have  as  fully  performed. 

W.  Congress  must  be  presumed  to  have  meant  something  by  the  use  of  the  word 
"deputy''  in  the  act  which  reorganized  the  Treasury  Department  and  abolished 
the  office  of  chief  clerk  in  the  several  bureaus  therein  named.  The  most  rea- 
sonable construction  that  ean  be  given  to  the  word  is, — that  Congress  intended 
by  its  use  to  provide  deputies  to  act  for  the  First  Comptroller  and  the  other 
accounting  officers  named  in  the  act  of  March  3, 18^5,  in  such  ministerial  duties 
as  might  properly  be  delegated  to  a  deputy  for  performance. 

rj.  The  question  as  to  the  extent  or  limitation  of  the  powers  of  delegation  possessed 
by  a  public  officer  at  common  law  examined,  in  order  to  ascertain  the  extent 
to  which  the  accounting  officers  of  the  Treasury  Department  may  delegate  to 
the  depnties  provided  for  them  by  statute  the  power  of  signing  and  certifying 
warrants,  accounts,  and  other  public  documents.  Held:  That  this  power  can- 
not be  delegated,  except  in  certain  cases  expressly  authorized  by  statute. 
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20.  The  accounting  officers  of  the  Treasury  act  asjndges  of  law  and  fact  on  ckinu 

and  account^),  and  other  matters  coming  before  them.  They  are  to  that  extent 
judicial  officers  and  fall  under  the  ordinary  rule,  that  *'an  individual  clothed 
with  judicial  functions  cannot  delegate  the  discharge  of  these  functions  to  an- 
other^ unless  he  be  exprt^ssly  enipo\vere<l  to  do  so  nnder  specified  circum- 
stances." (Broom's  Leg.  Max.,  840.)  Similarly,  when  the  duties  of  an  office 
imply  special  learning,  or  skill  and  integrity,  on  the  part  of  the  iucnmbentas 
considerations  for  the  grant  of  the  office,  the  duties  thereof  cannot,  withoal 
consent  of  the  grantor,  be  delegated.  Hence,  although  a  public  officer  may 
generally  delegate  a  minUt&rial  duty  to  a  deputy,  such  officer  cannot  delegate 
to  a  deputy  or  other  person  the  performance  of  a  quasi-judicial  duty,  or  such  a 
ministerial  duty  as  the  incumbent  should,  in  contemplation  of  the  personal 
trust  reposed  in  him,  perform  himself. 

21.  The  signing  and  countersigning  of  a  Treasury  warrant  are  acts  performed  in  the 

discretionary  execution  of  a  high  public  trust;  and  while  the  recording  of  the 
warrant  may  be  regarded  as  a  merely  ministerial  function,  nevertheless  that  duty 
cannot  be  delegated  by  the  Register  of  the  Treasury  to  his  assistant,  who  is  hy 
law  empowered  to  perform  **such  duties  as  may  be  devolved  on  him  by  the 
Register"  (Rev.  Stats.,  315),  because  the  law  requires  the  Register  himself  to 
certify  all  warrants,  bonds,  and  drafts  which  are  to  be  recorded.  (/&.  305,  307. 
315.) 

22.  If  relief  for  the  accounting  officers,  beyond  that  for  routine  ministerial  aets^  was 

contemplated  in  framing  the  act  providing  for  deputies  in  their  respective 
offices,  Congress  has,  from  insufficiency  of  words,  failed  to  grant  it;  for,  in 
respect  of  any  other  official  acts,  the  accounting  deputies  are  not,  either  in  fact 
or  in  the  legal  sense  of  the  word,  deputies  at  all. 

23.  This  is  certainly  true  as  to  the  deputy  in  the  office  of  the  First  Comptroller,  for 

the  Comptrollers  office  is  of  such  a  decidedly  quasi-jndicial  character  that  if 
there  be  any  ministerial  functions  to  be  performed  in  it  they  are  so  intimately 
connect€?d  with  judicial  or  discretionary  ones  that  they  cannot  well  be  severed. 

24.  Upon  the  priuciples  stated,  and  from  the  provisions  of  law  cited,  it  may  be  con- 

fidently asserted  that  public  policy — so  far  as  it  can  be  discerned  in  precedents, 
practice,  and  the  statutes — forbids  any  public  officer  having  fiscal  duties  to  per- 
form to  delegate  any  part  of  tho^e  duties  to  another  person  who  is  not  by  law 
authorized  to  perform  them. 

25.  Hence  it  must  be  held  that  where  a  public  officer  or  agent  is  by  law  or  regulation 

empowered  to  draw  a  draft  or  issue  a  check  for  the  payment  of  public  money, 
such  draft  or  check  must  always  be  signed  by  the  agent  or  officer  himself.  It 
has  never,  in  the  business  of  banking,  been  considered  that  the  cashier  of  a  bank 
could  delegate  to  any  officer  of  the  bank,  or  clerk,  or  other  persi>n,  his  power 
to  draw  a  draft  or  sign  a  check.  The  act  of  signing  such  paper  is  the  execution 
of  a  trust,  and  it  cannot  be  delegated. 

26.  The  act  of  signing  a  disbursing  officer's  check  is  likewise  au  execution  of  a  trust— 

a  public  trust;  and  hence  the  answer  to  the  question  submitted  is, — that  a  dis- 
bursing officer  or  disbursing  agent  cannot  confer  lawful  authority  on  his  clerk, 
or  on  any  other  person,  to  sign  checks  or  ^afts  in  his  own  name  or  in  the  naim* 
of  such  officer  or  agent,  upon  any  public  funds  deposited  to  his  credit  with  the 
Treasurer  of  the  United  States  or  with  an  assistant  treasurer  or  designated 
depositary  of  public  moneys. 

The  question  is  submitted  to  the  First  Comptroller  for  his  opinion  : 
Can  ordinar}^  disbursing  officers  [Rev.  Stats.,  56-58,  62,  176,  255,  496, 
1163,  1382, 1550, 1563, 1765, 1951,  3144,  3646,3648,  3658, 3677,  4839,  t&c] 
and  agents  [Uev.  Stats.,  3614,  3658,  1550;  Eveleth's  Case,  2  Lawrence, 
Comptroller's  Decisions,  20]  execute  a  valid  power  of  attorney  author- 
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izing  a  clerk  or  other  person  *'to  sign  cbecks  [Rev.  Stats.,  306,  307, 
m,  3620,  3645,  4765,  5413;  act  February  27,  1877,  19  Stats.,  249]  or 
drafte  in  bis  own  name,  or  that  of  such  officer  or  agent,  upon  any  funds 
deposited,  or  which  shall  hereafter  be  deposite<l  with  the  Treasurer  of 
the  United  States  to"  [Rev.  Stats.,  3620,  3621,  3648,  3658 ;  a<;t  June  23, 
1874;  IS  Stats.,  216]  the  credit  of  such  officer  or  agent! 


Opinion  by  William  Lawrence,  First  Comptroller : 

It  is  a  general  rule  that  whatever  a  party,  sui  juris,  may  do  of  him- 
self, he  may  do  by  another.  Quifacitper  aliuiUj  per  seipsum  facere  vide- 
tur.  (Story,  Agency,  sec.  2.)  But  many  officers  and  persons  acting 
UDder  public  authority  are,  in  contemplation  of  law,  appointed  with  a 
view  to  the  exercise  of  individual  personal  judgment  and  skill;  and  as 
to  them  the  maxim,  delegatus  non  potest  delegare,  applies.  (Broom,  Leg. 
Max.,  839,  840;  Miles  v.  Bough,  3  Q.  B.,  845  (43  E.  C.  L.  R) ;  The  Cali- 
fornia, 1  Sawyer,  696 ;  7  Op.  Att.  Gen.,  594 ;  Burroughs'  Case,  4  Court 
CI.,  555.) 

When  a  statute  delegates  an  authority  to  a  particular  person  or  to  a  par- 
ticularclassof  persons,  and  it  is  evident  that  a  personal  trust  or  confidence 
is  reposed  in  such  person  or  persons,  and  especially  when  the  exercise 
and  application  of  the  power  is  made  subject  to  his  or  their  discretion 
or  judgment,  the  authority  is  purely  personal,  and  cannot  be  delegated 
to  another,  unless  there  be  a  special  power  of  substitution.  Such  is  the 
rule  in  relation  to  powers  created  by  deed  or  will ;  a  fortiori  it  is  so  when 
the  authority  is  conferred  by  an  act  of  the  legislature.  (Smith,  Stat,  and 
Const.  L.,  sec.  581 ;  Lyon  v.  Jerome,  26  Wend.,  485 ;  Shankland  t?.  Cor- 
poration of  Washington,  5  Pet.,  390.)  The  general  rule  is,  that  where 
a  statute  gives  authority  to  one  person  expressly,  all  others  are  excluded. 
(Smith,  Stat,  and  Const.  L.,  sec.  581.)  This  rule  is  founded  on  the  maxim, 
expreasio  unius  est  exclnsio  alterius,  and  on  the  principle  that  a  grant  of 
a  special  power  is  to  be  construed  strictly. 

The  principles  stated  are  not,  however,  of  universal  application.  Stat- 
utes frequently  impose  duties  npon  the  heads  of  executive  departments 
and  other  officers  which,  from  their  nature,  require  the  employment  of 
agents  for  their  performance.  In  such  cases,  although  there  may  be  no 
express  authority  for  such  employment,  the  head  of  the  proper  depart- 
inenti8,by  necessary  implication,  clothed  with  power  to  employ  the  requi- 
siteagentSjandtheappropriatemeanstocarryintoeffect  the  required  end, 
(Oratiot  r.  United  States,  15  Pet.,  336;  United  States  v.  Macdaniel,  7 
Pet.,  1 ;  United  States  v.  Riplpy,  7  Pet.,  18 ;  United  States  v.  Fille- 
brown,  7  Pet.,  28;  Williams  v.  United  States,  1  How.,  290.)  This  im- 
plied power  is  recognized,  and  in  some  cases  limtted,  by  the  aet  of  August 
5, 1882  (22  Stats.,  255,  sec.  4). 

By  the  act  of  March  3, 1857  (11  Stats.,  249),  amendatory  of  "An  act  to 
provide  for  the  better  organization  of  the  Treasury,  and  for  the  collec- 
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tion,  safe-keeping,  transfer,  and  disbursement  of  the  public  revenne,"  it 
was  provided  "  ♦  •  ♦  that  each  and  every  disbursing  officer  or  agent 
of  the  Unit^id  States,  liaving  any  money  of  the  United  State*  intrusted 
to  him  for  disbursement,  shall  be  and  he  is  hereby  required  to  depotiit 
the  same  with  the  Treasurer  of  the  United  States,  or  with  some  one  of 
the  assistant  treasurers  or  public  depositaries,  and  draw  for  the  same 
only  in  favor  of  the  persons  to  whom  payment  is  to  be  made  in  pursuance 
of  law  and  instructions ;  except  when  payments  are  to  be  made  in  sums 
under  twenty  dollars,  in  which  cases  such  disbursing  agent  may  check 
in  his  own  name,  stating  that  it  is  to  pay  small  claims." 

The  Secretary  of  the  Treasury  in  his  Report  on  the  Stateof  the  Finances 
for  tbe  year  ended  June  30, 1857,  pages  24  and  25,  said: 

"The  object  of  this  provision  of  law  was  to  protect  the  government 
from  the  improper  use  of  the  public  funds  in  the  hands  of  disbursing 
officers.  *  ♦  *  An  enforcement  of  its  provisions  according  to  its 
letter  was  impracticable.  It  would  haverequired  considerable  increase  of 
the  clerical  force  of  different  offices,  for  which  no  provision  had  been 
made  by  Congress,  and  in  some  of  the  departments  a  compliance  with 
its  requirements  was  impossible.  Payments  by  the  disbursing  officers 
of  the  Army  and  Navy,  as  well  as  payments  by  a  portion  of  such  officers 
in  the  Interior  Department,  could  not  be  made  in  the  mode  pointed  out. 
Pursers  in  the  Navy  settling  with  the  officers  and  crew  of  a  vessel  in 
foreign  ports ;  pfbymasters  in  the  Army,  at  remote  points  from  any  pub- 
lic depositary ;  disbursing  agents  charged  with  the  payment  of  Indian 
annuities,  could  not  discharge  their  duties  if  a  literal  compliance  with 
this  law  had  been  required.  Regarding  the  object  of  the  law  as  wise 
and  proper,  and  feeling  bound  to  enforce  it  to  the  utmost  extent  in  my 
power,  I  caused  circulars  Nos.  2  and  3,  appended  to  this  report,  to  be 
issued  to  the  various  public  depositaries  and  disbursing  agents  of  this 
department,  by  which  it  will  be  seen  that  the  object  of  the  law  has  been 
carried  out,  and  in  the  mode  prescribed,  as  far  as  it  was  possible  to  do 
so.  It  is  believed  that  the  regulations  thus  adopted  will  effectually  se- 
cure the  object  which  Congress  had  in  view  in  the  passage  of  the  act  of 
March  3, 1857,  and  I  would  recommend  that  the  law  be  so  amended  as 
to  conform  to  these  regulations."  • 

The  same  Secretary  again  called  the  attention  of  Congress  to  "  the 
impossibility  of  executing  the  law  as  it  now  stands  on  the  statute  book.'' 
(See  Report  on  the  Finances,  1857-'5S,  p.  17.) 

In  his  Report  on  the  Finances  dated  December  2, 1878,  the  Secretary 
of  the  Treasury  said : 

"  The  enforcement  of  this  provision  fof  the  act  of  March  3, 1857],  ac- 
cording to  \t%  letter,  was  found  impracticable,  and  the  attention  of  Con- 
gress was  called  to  it  in  the  annual  reports  of  the  Secretary  for  1857  and 
1858,  with  a  recommendation  for  its  modification. 

"  No  action  in  the  matter  appears  to  have  been  taken  by  Congress 

*  For  the  rcgulatiooB  now  iii  force,  aee  Circular,  page  86,  po%t. 
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until  the  act  of  June  14, 1866,  reproduced  as  section  3620  Kevised  Stat- 
utes, was  passed.  This  appeared  to  8ui>ersede  the  act  of  1857,  in  remov- 
iog  the  restrictions  as  to  the  method  in  which  the  money  was  to  be 
drawn ;  but  by  an  act  approved  February  27,  1877,  section  3620  has 
been  amended  by  requiring  the  checks  to  be  drawn  only  in  faver  of  the 
persons  to  whom  payments  are  to  be- made. 

"The  object  which  the  law  evidently  seeks  to  accomplish  meets  the 
entire  approval  of  the  department,  but  to  carry  its  provisions  into  effect 
woald  require  paymasters  in  the  Army  to  draw  tteir  checks  in  favor  of 
the  soldiers  to  be  paid,  by  name,  Jind  paymasters  on  naval  vessels,  even 
dnring  absences  for  years  from  the  United  States,  to  pay  the  officers  and 
menonly  by  drawing  checks  in  their  favor,  on  depositaries  in  the  United 
States. 

"The  same  embarrassment  extends  to  all  public  disbursements,  and 
the  attention  of  Congress  is  called  to  the  matter,  with  the  recommenda- 
tion that  the  section  be  so  amended  that  disbursements  may  be  made 
under  regulations  to  be  prescribed  by  the  Secretary  of  the  Treasury."  ^ 
The  act  of  June  14, 1866  (14  Stats.,  64,  se«.  1),  doubtless,  in  part  grew 
out  of  the  failure  of  the  depository  bank  in  Washington,  and  the  loss  on 
the  government  deposits  therein.  (Hobbs's  Case,  17  C.  Cls.,  189 ;  s.  c, 
2  Lawrence,  Compt.  Dec,  563.) 

The  provision  cited  from^the  act  of  1857  was,  in  substance,  re-enacted 
Jane 23, 1874  (18  Stats.,  204),  as  to  disbursements  made  for  "charitable, 
industrial,  or  other  associations  ^'^  and  it  was  made  general  by  the  act  of 
Februarys  27, 1877  (19  Stats.,  249).  Under  the  latter  act,  as  carried  into 
section  3620  of  the  Eevised  Statutes  (2d  ed.,  1878),  disbursing  officers 
can  draw  checks  only  in  Javor  of  the  person  to  whom  payment  is  made  in 
pursuance  of  late* 

There  are  no  lawful  transactions  with  the  public  moneys  of  the  United 
States  which  do  not  come  under  one  or  other  of  the  following  general 
heads,  viz ;  collection,  safe-keeping,  transfer,  or  disbursements.  Under 
the  provisions  of  the  act  entitled  "An  act  to  provide  for  the  better 
organization  of  the  Treasury,  and  for  the  collection,  safe  keeping,  trans, 
fer,  and  disbursement  of  the  public  revenue,^'  approved  August  6,  1846 
(9  Stats.,  59),  the  officers  whose  duties  involve  one  or  other  of  these 
transactions  are  called  "fiscal  agents  of  the  government.''  (lb.,  sec.  6; 
Rev.  Stats.,  3639.)  The  fiscal  duties  of  these  officers  are  prescribed  by 
law,  or  by  ^'regulation  of  the  Treasury  Department  made  in  conformity 
to  law".  Each  one  of  the  officers  named  in  the  sixth  section  of  the  act 
is  required  by  law  to  give  a  bond  for  the  faithful  performance  of  his  of- 
ficial duties  (1  Lawrence,  Compt.  Dec,  Appx.,  ch.  xv.);  and  in  addition 
to  this,  these  fiscal  agents  <are  under  special  criminal  as  well  as  civil 
liabilities  for  failure,  neglect,  or  violation  of  duty.  In  view  of  the  many 
statutory  provisions  which  hedge  the  above-named  transactions  with 

*Ab  to  disbursement  for  the  coDstructiou  of  public  buildings,  see  circular  of  March 
25,  1878,  appended  to  Huidekoper's  Case,  2  Lawrence,  Comptroller's  Decisions,  367. 
H.  Ex.  219 5 
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the  public  revenues,  it  is  obvious  that  it  would  be  unlawful  to  in- 
trust public  moneys  to  any  officers  or  agents  other  than  those  who  are 
by  law,  or  pursuant  to  law  (Rev.  Stats.,  3614),  specially  charged  with 
duties  as  ^'fiscal  agents  of  the  government;''  and  it  is  also  obvious  that 
such  duties  involve  the  performance  of  a  trust.    In  respect  of  that  class 
of  fiscal  agents  whose  duty  it  is  to- disburse  public  moneys,  section  3648 
of  the  Revised  Statutes  is  explicit  that  to  them  only,  "under  the  special 
direction  of  the  President,"  shall  any  advances  of  public  mone3'  be  made 
from  the  Treasury*.    Even  in  these  cases  the  amounts  to  be  advanced 
are  limited  to  such  sums  *'  as  may  be  necessary  to  the  faithful  and  prompt 
discharge  of  their  [the  disbursing  officers']  respective  duties,  and  to  the 
fulfillment  of  the  public  engagements."    No  words  could  more  clearly  in- 
dicate a  special  trust  than  those  used  in  this  section.    This  special  trnst 
involves  two  duties — (1)  the  payment  of  such  debts  of  the  government  as 
the  fiscal  agent  is  especially  authorized  to  pay  from  the  moneys  advanced 
to  liira  from  the  Treasury  under  the  special  direction  of  the  President; 
^nd  (2)  the  rendering  of  true  and  distinct  accounts  of  such  payments, 
and  the  payment  into  the  Tieasury  of  the  balances  which  may  be  found 
due  to  the  United  States  on  such  accounts.    (Rev.  Stats.,  3623,  3624.) 
To  limit  as  far  as  possible  the  trust  reposed  in  disbursing  officers,  sec- 
tion 3620  of  the  Revised  Statutes  forbids  fiscal  agents,  when  they  are  not 
public  dei^ositaries,  to  keep  moneys  advanced  to  them  for  disbursement 
in  their  own  possession  or  custody.    Each  disbursing  officer  or  agent 
must,  by  that  section,  deposit  the  "public  money  intrusted  to  him  for 
disbursement"  with  the  Treasurer,  or  one  of  the  assistant  treasurers,  of 
the  United  States,  or,  in  places  where  there  is  no  Treasurer  or  assistant 
treasurer,  with  such  other  public  depositary  or  in  such  manner  as  the  Sec- 
tary of  the  Treasury  may  designate  in  writing.    (See  circular,  postj  ^.) 
This  section  prohibits  the  disbursing  officers  or  agents  who  are  not  de- 
positaries from  paying  out  any  public  moneys  themselves.    The  moneys 
advanced  to  them  and  depositi^d  with  the  depositaries  are  to  be  paid 
out  by  the  depositaries,  on  drafts  or  checks  drawn  by  the  disbursing 
officer  or  agent;  and  the  drafts  or  checks  are  to  be  drawn  "only  in  favor 
of  the  person  to  whom  payment  is  [to  be]  made."    Although  in  practice 
it  has  been  found  impossible  in  a  great  variety  ofcases  to  comply  with 
that  part  of  the  law  which  requires  payment  by  checks  drawn  on  de- 
positaries in  the  form  prescribed,  and  although  the  attention  of  Congress 
has  been  repeatedly  called  to  this  impossibility,  no  change  has  been 
made  in  the  law  in  respect  of  this  requirement.    Therefore,  so  far  as  the 
queslion  submitted  is  concerned,  this  provision  of  law  must  be  consid- 
ered as  in  force. 

In  effect,  the  question  submitted  is  this :  Can  a  disbursing  officer  or 
agent  delegate  his  power  to  sign  a  check  drawn  against  pulilic  money, 
in  a  public  depository,  which  has  been  advanced  to  such  fiscal  agents 
and  been  placed  in  such  depository  under  the  special  direction  of  the 
President,  for  the  special  purpose  of  paying  therefrom  certain  debts 
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dae  from  the  United  States  to  certain  creditors  thereof!  In  other 
words,  can  the  performance  of  a  trust  reposed  by  law  in  a  public  officer 
be  delegated  f 

A  negative  answer  to  this  question  is  so  obviously  the  only  one 
which  can  properly  be  given,  that  it  would  seem  to  be  unnecessary  to 
discuss  it.  But  as  the  signing  of  a  check  may  be  regarded  as  a  mere 
ministerial  act,  and  as  trustees  have,  as  a  general  rule,  the  power  to 
employ  all  proper  and  necessary  means  for  the  execution  of  their  trusts, 
it  may  be  proper  to  enter  into  an  examination  of  the  question, — To  what 
extent  may  the  Secretary  of  the  Treasury,  or  the  First  Comptroller,  dele- 
gate the  power  of  signing,  or  countersigning,  warrants  drawn  on  the 
Treasury  for  the  advance  or  payment  of  public  moneys  t  If  these  officers 
cannot  delegate  their  power  to  sign  instruments  directing  advances  or 
payments  of  public  moneys  to  be  made,  it  woiild  appear  to  follow  by 
analogj^  that  no  other  fiscal  officer  of  the  government  can,  in  the  absence 
of  statutory  authority,  delegate  the  special  trust  reposed  iu  him  of  sign- 
ing drafts  or  checks  drawn  in  favor  of  public  creditors. 

I.  The  act  of  March  3, 1849,  section  13  (9  Stats.,  396),  which  created  the 
office  of  Assistant  Secretary  of  the  Treasury,  prescribed  the  duties  of  that 
officer.  He  "  shall  examine  all  letters,  contracts,  and  warrants  prepared 
for  the  signature  of  the  Secretary,  and  shall  perform  all  such  other  duties 
in  the  office  of  the  Secretary  of  the  Treasury,  now  performed  by  some  of 
his  clerks,  as  may  be  devolved  on  him  by  the  Secretary  of  the  Treasury.'; 
(Rev.  Stats.,  246.)  The  act  of  March  14, 1804,  section  3  (13  Stats.,  26), 
which  provided  for  "an  additional  Assistant  Secretary  of  the  Treasury,'' 
prescribetl  that  this  officer  "shall  perform  all  such  duties  in  the  office 
of  the  Secretary  of  the  Treasury,  belonging  to  that  department^  as  shall 
be  prescribed  by  the  Secretary  of  the  Treasury,  or  as  may  be  required 
by  law."  ( Rev.  Stats.,  245.)  These  act«,  especially  the  latter,  gi-ant  large 
powers  of  delegation  to  the  Secretary  of  the  Treasury ;  but  they  have 
never  been  construed  as  authorizing  a  delegation  of  the  power  to  sign 
a  Treasury  warrant.  The  act  "  to  establish  the  Treasury  Department" 
(1  Stats.,  65)  made  it  the  duty  of  the  Secretary  to  grant,  under  the  lim- 
itations therein  i^rescribed,  "  all  warrants  for  moneys  to  be  issued  from 
the  Treasury."  The  sam^  act  made  it  the  duty  of  the  Comptroller  to 
countersign  all  warrants  ^^draicn  by  the  Secretary  of  the  Treasury,  which 
shall  be  warranted  by  law ;"  and  of  the  Treasurer '*  to  receive  and  keep  the 
moneys  of  the  United  States,  and  to  disburse  the  same  upon  warrants 
drawn  by  the  Secretary  of  the  Treasury,  countersigned  by  the  Comptroller, 
recorded  by  the  Register,  an4  not  otherwise.^  (Rev.  Stats.,  248, 269, 305, 
313.)  The  act  of  March  2,  1867  (14  Stats.,  439),  was  passed  for  the  ex- 
press purpose  of  relieving  the  Secretary  of  the  Treasury  from  the  per- 
sonal duty  of  signing  two  large  classes  of  Treasury  warrants.  It  pro- 
vided that  he  "  shall  have  power,  by  an  appointment  under  his  hand 
and  official  seal,  to  delegate  to  one  of  the  Assistant  Secretaries  of  the 
Treasury  authority  to  sign  in  his  stead  all  warrants  for  the  payment  of 
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money  into  the  public  Treasury,  and  all  warrants  for  the  disbursement 
from  the  public  Treasury  of  money  certified  by  the  proper  accountiDg 
officers  of  the  Treasury  to  be  due  on  accounts  duly  audited  and  settled 
by  them  ";  and  in  order  to  remove  all  doubts  in  respedt  of  the  validity 
of  warrants  so  signed,  the  act  expressly  provided  that  "  such  warrants 
so  signed  shall  be  in  all  cases  of  the  same  validity  as  if  they  had  been 
signed  by  the  Secretary- of  the  Treasury  himself.''  (Ue v.  Stats.,  246, 
247.)  This  act  afibrds  strong  legislative  construction  against  any  dele- 
gation of  the  power  to  sign,  C/Ouutersign,  or  record  a  Treasury  warrant, 
unless  there  be  express  statutory  authority  for  so  doing.  The  sicrning 
and  countersigning  of  a  Treasury  warrant  are,  as  has  been  shown  in 
Chapter  XII  of  the  Appendix  to  1  Lawrenqe,  Comptroller's  Decisions, 
acts  performed  in  the  discretionary  execution  of  a  high  public  trust ;  and 
while  the  recording  of  the  warrant  may  be  regarded  as  a  merely  minis- 
terial  function,  nevertheless  that  duty  cannot  bedelegated  by  the  Regis- 
ter of  the  Treasury  to  his  assistant,  who  is  by  law  empowered  to  perform 
"  such  duties  as  may  be  devolved  on  him  by  the  Register"  (Rev.  Stats., 
315),  because  the  law  requires  theRegister  himself  to  certify  all  warrants, 
bonds,  and  drafts  which  are  to  be  recorded.    {lb.,  305, 307, 315.) 

In  the  year  1824  the  President  of  the  United  States  submitted  to 
Attorney-General  V\  irt  the  question, — ''Whether,  in  cases  in  which  the 
law  requires  that  public  documents  shall  be  signed  by  the  Secretary  of 
the  Treasury,  that  officer,  having  bee^  rendered  by  sickness  unable  to 
write  his  name  in  the  usual  manner,  may  impress  his  name  by  the  use. 
of  a  stamp  or  copperplate  instead  of  pen  and  ink;  and  whether  instru- 
ments so  signed  are  valid  in  law."  In  discussing  this  question  the 
Attorney-General  took  up  the  case  of  a  Treasury  warrant  granted  un- 
der the  act  of  September  2, 1789,  to  establish  the  Treasury  Department 
This  act,  which  is  incorporated  into  the  Revised  Statutes,  made  it  the 
duty  of  the  Secretary  to  grant  the  warrant,  of  the  Comptroller  to  counter- 
sign it,  of  the  Register  to  record  it  when  so  granted  and  countersigned, 
and  not  othertoise,  and  of  the  Treasurer  to  take  receipts  for  all  moneys 
paid  by  him,  and  to  indorse  receipts  for  moneys  received  by  him  upon 
warrants  signed  by  the  Secretary  of  the  Treasury,  It  also  expressly  pro- 
vided that  without  such  <' warrant,  90  signed,  no  acknowledgment  for 
money  received  into  the  public  Treasury  shall  be  valid."  (Rev.  Stats., 
248,  269,  305,  313.)  In  the  opinion  given  (1  Op.,  670)  there  is  an  impli- 
cation that  the  Secretary  might  adopt  as  his  signature  his  name  signed 
for  him  on  the  warrants,  in  his  presence  and  at  his  request,  by  another 
person.  This  view  is  founded  on  the  principles  stated  in  the  opinion :  (1) 
that,  "with  regard  to  the  signing  being  done  proprid  manu  of  the  per- 
son to  be  affected  by  it,  it  has  always  been -decided  that  this  is  unnec- 
essary, not  only  in  wills,  where  the  law  expressly  tolerates  the  agency 
of  another,  but  in  all  other  instruments  where  the  law  is  silent,  except 
as  it  speaks  in  the  maxim  that  qui  facitj  <£e.";  and  (2)  that  "  the  word 
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^gning  does  not    •    •    •    necessarily  imply,  ex  vi  termini^  the  use  of 
pen  and  ink,  held  and  guided  by  the  hand  of  the  Secretary  himself 

"Upon  the  whole,"  says  the  Attorney-General,  "  while  I  admit  the 
force  of  the  presumption  that  Congi-ess,  in  requiring  these  instruments 
to  be  signed  by  the  Secretary,  had  in  view  his  autograph  executed  in 
the  Qsaal  mode ;  and  while  I  admit  that  this  ought  always  to  be  pre- 
ferred when  it  can  be  done;  yet  I  am  not  prepared  to  say  that  his  sign- 
ing with  a  stamp  or  copperplate,  instead  of  a  pen,  is  illegal,  or  that  it 
leaves  the  instrument  so  signed  invalid.  On  the  contrary,  if  he  keep 
the  stamp  or  copperplate  in  his  own  possession,  and  either  apply  it 
himself,  or  cause  it  to  be  applied  by  another  in  his  presence,  and  by  his 
authority,  I  am  of  opinion  that  the  instrument  is  as  valid*,  in  strict  law, 
as  if  he  had  written  his  name  with  a  pen.  It  might  otherwise  happen 
that  the  public  might  lose  the  services  of  an  able  ofiftcer  from  a  mere 
temporary  disability  in  his  right  hand. 

"This  opinion,  however,  proceeds  upon  the  postulate  that  the  Secre- 
tary has  not  been  so  far  disabled  by  disease  but  that  he  is  capable  of 
seeing  what  is  done,  so  that  one  paper  cannot  be  passed  upon  him  for 
another.  For  if,  unfortunately,  he  has  so  far  lost  his  sight  that  one 
paper  may  be  passed  upon  hiui  for  another,  then,  however  lamentable  it 
might  be,  I  should  hold  that  the  public  security  required  an  application 
of  the  provisions  of  the  eighth  section  of  the  act  of  the  8th  May,  1792,  to 
the  case.  That  section  is  in  the  following  words :  'That  in  case  of  the 
death,  absence  from  the  seat  of  government,  or  sickness  of  the  Secre- 
tary of  State,  Secretary  of  the  Treasur3^,  or  of  the  Secretiiry  of  the  War 
Deparment,  or  any  officer  of  either  of  the  said  departments,  whose  ap- 
pointment is  not  in  the  head  thereof,  whereby  they  cannot  perform  tJie 
duties  of  their  said  respective  offices,  it  shall  be  lawful  for  the  President 
of  the  United  States,  in  case  he  sJiall  think  it  necessary^  to  authorize  auy 
person  or  persons,  at  his  discretion,  to  perform  the  duties  of  the  said 
respective  offices  until  a  successor  be  appointed,  or  until  such  absence 
or  inability  by  sickness  shall  cease  J 

**But  while  the  Secretary  so  far  possesses  his  vision  as  to  be  able  to 
superintend  the  application  of  the  stamp  or  copperplate,  and  prevent 
imposition  in  its  use— his  ment.al  faculties  being,  in  the  estimation  of 
the  President,  competent  to  the  discharge  of  the  duties  of  his  office— I 
should  hold  the  use  of  the  stamp  or  copperplate  signature,  under  such 
i^nperintendence,  a  legitimate  exercise  of  his  power  of  signing  the  instru- 
ments which  are  to  flow  from  his  authority.''  (See  Stevens  and  Wife  r. 
Vancleve,  4  Waah.  C.  0.,  262,  269 ;  Smith  v.  Unit^  States,  5  Pet.,  293, 
295,  300,  302.) 

The  Hon.  Eobert  McClellan,  while  Secretary  of  the  Department  of 
the  Interior,  asked  the  opinion  of  Attorney-General  Gushing  as  to 
whether  the  Gommissioner  of  Pensions  might  lawfully  delegate  to 
another  the  duty  of  signing  land  warrants.  The  case  is  not  strictly 
in  point,  for,  in  the  matter  of  signing  land  warrants,  the  Gommissioner 
^as  himself  acting  by  virtue  of  a  delegated  power  under  the  provisions  of 
the  acts  of  1843  and  1849  (5  Stats.,  877 ;  9  Stats.,  395).  These  acts,  the 
Attorney-General  said,  enabled  the  Secretary  of  the  Interior  *' to,  del- 
egate to  the  Gommissioner  a  power  of  attestation  which  otherwise  must 
have  been  exercised  by  himself,  but  not  to  delegate  the  same  to  any 
l>er8on  save  the  Gommissioner."    The  opinion  given  is  as  follows : 

'*  In  a  word,  the  point  referred  is  the  whole  question  of  attestation  by 
heads  of  departments  and  chiefs  of  bureaus.    Gan  the  attestation  of 
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commissions,  Treasury  warrants,  passports,  and  the  like,  be  delegated, 
and  any  clerk  in  the  departments  made  a  certifying  officer  in  these  re- 
spects, without  authority  of  Congress  f  I  hesitate  to  say  so.  I  should 
not  be  willing  to  guaranty  indictments  for  forgery  based  on  such  as- 
sumption. I  advise,  therefore,  that  if  the  time  occupied  in  signing  the 
bounty -land  warrants  by  the  Commissioner  has  become  a  serious  im- 
pediment to  the  prompt  performance  of  his  merely  intellectual  duties, 
relief  should  be  obtained  from  Congress."    (7  Op.  Att.  Gen.,  597.) 

For  a  further  consideration  of  this  question,  see  pages  82,  83,  and  84, 
post. 

II.  The  First  Comptroller  cannot  delegate  to  his  deputy  the  power  to 
countersign  a  Treasury  warrant  any  more  than  the  Secretary  of  the 
Treasury  could,  prior  to  March,  2, 1867,  delegate  to  one  of  his  assist- 
ants the  power  to  sign  a  Tieasury  warrant. 

The  office  of  deputy  comptroller  was  created  by  section  2  of  "An 
act  making  appropriations  for  sundry  civil  expenses  of  the  government 
for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and  seventy- 
six,  and  for  other  purposes,"  approved  March  3, 1875.  (18  Stats.,  371, 
396.) 

This  act  is  construed  as  having  abolished  the  office  of  chief  clerk  in 
the  accounting  and  other  specially  named  bureaus  of  the  Treasury  De- 
partment. (15  Op.  Att.  Gen.,  3.)  It  devolved  upon  the  deputies  therein 
provided  for  the  duties  which  were  previously  performed  by  chief  clerks, 
and  names  no  other  official  duties.  The  language  of  the  act  in  respect  of 
the  duties  of  the  deputies  is  as  follows : 

"  That  the  duties  heretofore  prescribed  by  law  and  performed  by  the 
chief  clerk  in  the  several  bureaus  named,  shall  hereafter  devolve  upon, 
and  be  performed  by,  the  several  deputy  comptrollers,  deputy  auditors, 
deputy  register,  and  deputy  commissioner  herein  named.^ 

These  duties  are  prescribed  in  sections  173  and  174  of  the  Kevised 
Statutes,  and  are  confined  to  the  supervision,  under  direction  of  their 
immediate  superiors,  of  the  clerical  work  of  the  respective  bureaus. 
There  is  no  law  that  expressly  authorizes  the  Comptroller's  deputy  to 
perform  any  of  the  duties  pertaining  to  the  office  of  Comptroller,  while 
the  latter  is  present  and  performing  his  duties,  other  than  the  sections 
above  referred  to ;  and  the  duties  therein  prescribed  are,  at  most,  of  a 
ministerial  character.  The  chief  clerk  in  the  office  of  the  First  Comp- 
troller had  not,  in  the  proper  sense  of  the  term,  any  administrative 
powers  ;  he  was  not  an  officer  who  was  intrusted  w^ith  the  duty  of  con- 
sluing  or  executing  laws  afi'e<'.ting  public  affairs ;  he  had  not  the  man- 
agement, conduct,  direction,  regulation,  or  execution  of  any  matters 
comingbefore  the  office,  as  an  accounting  office.  It  was  never  considered 
that  the  Comptroller  could  delegate  to  him  the  power  to  countersign  a 
warrant,  or  make  a  certificate  of  a  balance  on  an  account.  He  was  sim- 
ply a  clerk,  a  "chief  clerk,"  charged  with  the  superintendence  of  other 
clerks — he  was  subordinate  in  his  sphere,  and  acted  under  the  directiou 
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of  the  head  of  his  bureau.  He  was  not  the  deputy  of  the  Comptroller, 
for  he  could  perform  no  administrative  function  upon  claims  or  accounts, 
or  other  official  matters  coming  before  the  bureau,  which  the  subordi- 
nate clerks,  to  whom  such  matters  are  usually  referred  for  examination, 
could  not  have  as  fully  performed.  A  deputy,  in  the  ordinary  meaning 
of  the  word,  is  one  who  is  appointed  by«  and  as  the  agent  or  substitute 
of,  an  incumbent  of  an  office,  to  act  therein  for  the  incumbent. 

When  the  word  "deputy"  is  used  in  connection  with  an  executive 
office,  it  denotes  an  assistant  who  is  empowered  to  act  in  the  principal 
officer's  name,  as,  for  example,  a  deputy  collector,  a  deputy  sheriff,  or  a 
deputy  marshal.  The  word  deputy  is  a  word  of  common  use.  It  com- 
monly means  an  officer  or  assistant,  who  is  appointed  by  another  officer 
to  act  for,  and  in  the  name  of,  his  principal,  and  who  derives  all  of  his 
authority  from  the  person  or  office  for  whom,  or  in  which,  he  acts,  and 
is  subject  to  removal  by  his  principal  officer.  Evidently,  therefore,  the 
s^ord  '* deputy, "  when  used  in  connection  with  the  word  '^comptroller," 
cannot  be  construed  according  to  common  usage.  The  First  Comptroller 
cannot  appoint  a  deputy  comptroller.  The  latter  is  an  "officer  of  the 
United  States,"  and,  under  the  Constitution,  the  power  to  appoint  him 
can  be  veste^l  only  in  the  President,  or  in  the  head  of  the  Treasury  De- 
partment. The  word  "deputy"  when  applied  to  an  officer  appointed  by 
the  President,  is  a  misnomer  when  combined  in  the  statute  with  the 
word  "comptroller,"  because  the  office  of  deputy  comptroller  is  a  com- 
plete office  in  itself,  and  is  distinct  from  that  of  Comptroller.  The 
deputy  does  not  cease  to  hold  his  office  on  the  resignation,  removal,  or 
death  of  the  Comptroller.  (Rex  v.  Corporation  of  Bedford  Level,  6 
East,  356.)  The  deputy's  office  is  created  by  statute;  his  salary  and 
duties  are  prescribe<l  by  law;  he  is  required  to  qualify  as  an  officer 
before  entering  on  the  duties  of  his  office.  He  acts  by  virtue  of  his 
office,  and  not  in  the  character  of  a  deputy  within  the  common  law 
or  general  meaning  of  the  word.  At  common  law,  a  deputy  acts  in 
the  name  of  his  principal  officer;  but,  under  the  Virginia  act  of  1867, 
sec.  7  (Sess.  Acts,  849),  providing  for  the  appointment  of  an  assistant 
commissioner  of  the  revenue  in  certain  cases,  and  authorizing  him  to 
discharge  "  any  of  the  duties  of  commissioner,"  it  was  held, — ^that  the 
assistant  need  not  act  in  the  name  of  his  principal  in  performing  any 
of  the  duties  of  his  office.    (Commonwealth  v.  Byrne,  20  Gratt.,  165.) 

Since  words  used  in  a  statute  are  to  be  interpreted  according  to  their 
common  meaning,  in  a  proper  or  figurative  sense,  or  technically,  accord- 
ing to  the  intention  of  the  legislature;  and  since  they  must  have  effect, 
when  effect  can  be  given  to  them.  Congress  must  be  presumed  to  have 
meant  something  by  the  use  of  the  word  "deputy"  in  the  act  which  re- 
organized the  Treasury  Department  and  abolished  theoffice  of  chief  clerk 
in  the  several  bureaus  therein  named.  It  would  be  frivolous  to  assume 
that,  by  the  use  of  the  word  "deputy,"  Congress  merely  intended  to  con- 
fer an  honorar3'  title  upon  an  officer  when  a  more  important  object  can 
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be  assigned  to  the  word.  The  most  reasonable  construction  that  can  be 
given  to  the  word  is, — that  Congress  intended  by  its  use  to  provide  a 
deputy  to  act  for  the  First  Comptroller  in  such  ministerial  duties  as  might 
properly  be  delegated  to  a  deputy  for  performance.  As  the  Comptroller 
could  not.  under  the  Constitution  and  laws,  appoint  a  deputy  himself, 
nor  enlarge  the  powers  of  any  officer  in  his  bureau  beyond  the  sphere 
of  clerical  duty,  so  as  to  constitute  him  his  deputy,  it  may  be  inferred 
that  Congress  created  the  office  of  deputy  in  order  to  relieve  the  Comp- 
troller and  other  accounting  officers  of  such  official  work  as  might  be 
performed  by  a  deputy.  Hence,  to  give  any  reasonable  effect  to  the 
word  "deputy"  in  the  statute  referred  to,  it  must  be  construed  as  estab- 
lishing for  administrative  purposes  the  relation  of  principal  and  deputy 
between  two  classes  of  officers  in  each  of  the  accounting  bureaus  of  the 
Treasury  Department,  to  wit:  the  Comptrollers  and  deputy  comptrollers; 
the  Auditors  and  deputy  auditors;  the  Commissioner  and  deputy  com- 
missioner ;  and  that  the  relation  so  established  does  not  extend  beyoncl 
the  transaction  of  ministerial  business.  The  statutes  are  full  of  provis- 
ions in  relation  to  deputy  officers,  which  recognize  the  ordinary  relation 
of  deputy  and  principal;  e.  ^.,  the  Judiciary  act  (1  Stats.,  87),  the  Reve- 
nue act  (1  Stats.,  37),  and  the  act  establishing  the  '^  Post-Office  "  (1  Stats., 
232).  The  latter  act  constituted  the  "  deputy  postmasters"  deputies  of 
the  Postmaster-General.  He  was  the  principal  and  they  were  his  agents. 
The  act  of  August  7,  1789  (1  Stats.,  49),  establishing  the  Department  of 
War,  constituted  the  head  of  that  department  the  President's  secretary 
or  deputy  for  the  purposes  therein  named.  He  was  to  perform  and 
execute  such  duties  as  ^^  might  from  time  to  time  be  enjoined  on  or  in- 
trusted to  him  by  the  President  of  the  United  States,  agreeably  to  the 
Constitution,  relative  to  military  commissions,  or  to  the  land  or  naval 
forces,  ships,  or  warlike  stores  of  the  United  States,  or  to  such  other 
matters  respecting  military  affairs,  as  the  President  of  the  United  States 
shall  [might]  assign  to  the  said  department,  or  relative  to  the  granting 
of  lands  to  persons  entitled  thereto  ♦  ♦  ♦  or  relative  to  Indian 
affairs."  Evidently  the  President  could  not  assign  strictly  discretion- 
ary duties  to  this  officer ;  but  as  to  such  duties  as  might  be  assigned,  the 
latter  was  the  deputy  of  the  President. 

The  act  of  September  2, 1789  (1  Stats.,  65),  establishing  the  Treasury 
Department,  did  not  make  its  head  a  deputy ;  it  constituted  the  Secre- 
tary and  bureau  officers  therein  nskined  principal  officers  in  every  respect, 
so  far  as  their  fiscal  duties  were  concerned. 

The  powers  and  duties  of  the  various  classes  of  ofi^cersmust  be  sought 
for  in  the  Statutes.  Some  officers  may  delegate  their  powers  to 
assistants  and  deputies ;  but  most  of  them  cannot.  The  Register  of  the 
Treasury  may  delegate  to  his  assistant  such  duties  as  might  be  i)er- 
formed  by  a  deputy.  (Rev.  Stats.,  315.)  The  Treasurer  may,  in  his 
discretion,  with  the  consent  of  the  Secretary  of  the  Treasury,  authorize 
the  assistant  treasurer  to  act  in  his  place  and  discharge  any  or  all  of 
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the  daties  of  the  Treasurer.  (Rev.  Stats.,  304.)  The  Sebond  Comp- 
troller and  Second  Auditor  may  each  constitute  a  clerk  in  his  office 
a  deputy  to  sign  certain  papers.  (Rev.  Stats.,  275,  279.)  But  it  is  un- 
necessary to  examine  in  detail  the  various  statutory  provisions  for  dele- 
gations of  official  powers,  as  no  general  rule  can  be  inferred  from  them. 
Indeed  they  mostly  violate  ancient  common-law  principles  and  the  true 
meaning  of  the  word  "  deputy."  For  instance,  section  323  of  the  Revised 
Statutes  makes  the  deputy  commissioner  of  internal  revenue  a  deputy 
of  the  Secretary  of  the  Treasury  rather  than  of  the  Commissioner  of  In- 
ternal Revenue. 

It  is  clear,  however,  that  the  intention  of  Congress,  in  creating  the 
offices  of  "assistant,"  "deputy,"  and  "clerk,"  in  the  various  executive 
departments  and  bureaus,  was  to  provide  aids  for  the  heads  of  depart- 
ments and  bureaus,  in  order  that  they  might  more  effectually  and 
promptly  perform  their  official  duties.  These  aids  are  so  many  intelli- 
gent instrumentalities  in  the  hands  of  the  principal  officers  who  are 
personally  charged  with  executive  duties  and  trusts^  The  official 
services  of  these  instrumentalities  are  more  within  the  meaning  of  the 
maxim,  qui  dat  Jinem  dat  media  ad  finem  necessaria^  than  within  the 
maxim,  qxiifa>cit  per  alium/aoitper  se. 

In  the  transaction  of  official  business  the  latter  maxim  applies  only 
to  such  acts  of  assistants,  deputies,  or  clerks  in  the  executive  depart- 
ments as  might  be  delegated  at  common  law  to  deputies  for  perform- 
ance. While  it  might  be  held,  under  strict  construction,  that  the  dep- 
uty comptroller  cannot,  by  virtue  of  his  office,  perform  any  duty  that 
was  not  incident  to  the  office  of  chief  clerk  of  an  a(iconnting  bureau  of 
the  Treasury  Department,  it  may  nevertheless  be  implied  that  the  Comp- 
troller may  delegate  to  a  deputy  who  has  been  provided  for  him  by 
statute,  such  powers  as  are  incident  to  the  princii>al  office,  and  as  may 
be  delegated. 

lu  order,  therefore,  to  ascertain  how  far  the  Comptroller  can  delegate 
bis  powers  to  the  deputy  comptroller,  it  is  necessary  to  iiscertain  the 
extent  or  limitation  of  the  powers  of  delegation  possessed  by  an  officer 
at  common  law. 

It  is  a  general  principle  of  law  that  officers  are  required  to  exercise 
the  functions  which  belong  to  their  respective  offices.  (Hill  v.  Paul, 
S  CI.  &  F.,  H.  L.  Cas.,  306.)  The  neglect  to  do  so  would,  in  some  cases 
at  eommon  law,  subject  the  offender  to  indictment.  (Work  v.  Hoof- 
nagle,  1  Yeates,  Pa.,  506.)  But  such  liability  attaches  only  to  minis- 
terial offices  in  which  the  incumbent  is  allowed  no  discretion  to  judge 
of  the  matter  to  be  done,  and  is  required  to  obey  the  mandates  of  a  su- 
I>erior.  (Vose  v,  Deane  et  al.^  7  Mass.,  280;  Savacool  v.  Boughton,  5 
Wend.,  170;  Arnold  v.  Steeves  &  Frost,  10  Icf.,  614;  Pierson  v.  Gale 
ei  alj  8  Vt.,  512;  Hill  on  TMstees,  Am.  ed.  1845,  pp.  485,  502.)  Judi- 
cial offices  relate  solely  to  the  administration  of  justice  in  deciding  con- 
troversies between  individuals  and  accusations  of  the  public  against 
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person  s  ch  arged  with  .the  violation  of  law.  These  offices  are  plaoes  of  the 
highest  public  trast,  and  the  law  requires  and  assumes  learniDg,  skill, 
experience,  and  integrity  in  the  persons  performing  the  duties  which 
appertain  to  them.  Hence  it  is  a  rule  of  law  that  a  judge  cannot  be 
compelled  to  perform  a  discretionary  act.  But  for  a  purely  ministerial 
act  a  mandamus  will  lie.  (Ex  parte  Crane  et  aLj  5  Pet.,  189 ;  Life  aud 
Fire  Ins.  Co.  of  New  York  id.  The  Heirs  of  Wilson,  8  Pet,  291.) 

It  is  well  settled  that  duties  of  a  judicial  character  cannot  be  delegated 
to,  or  be  performed  by,  a  deputy;  but  it  has  always  been  admitted  that 
duties  of  a  purel}'^  ministerial  character  may  be  performed  by  a  deputj'. 
When  so  performed  the  lawful  acts  of  the  latter  are  regarded  in  law  as 
the  acts  of  the  principal  officer,  to  whom  respondeat  superior  will  apply. 
When  an  office  partakes  of  a  judicial  as  well  as  ministerial  character, 
as  for  example  that  of  sheriff,  it  is  also  well  settled  that  although  a 
deputy  sheriff  may  be  made  for  the  performance  of  a  ministerial  act,  one 
cannot  be  made  for  the  performance  of  a  judicial  act.  An  office  judicial 
in  its  nature  cannot  be  executed  by  a  deputy,  yet  it  may  by  custom  \)e 
so  granted  expressly  as  to  be  lawfully  performed  by  a  deputy,  as,  e,  g.y 
the  office  of  recorder  of  London.  An  office  ministerial  in  its  nature  may 
generally  be  executed  by  deputy.  (Dane's  Abr.,  chap.  75,  art.  2,  sec  3 ; 
Sir  Geo.  Eeynel's  Oaae,  9  Co.,  97;  3  Bac.  Abr.,  739— ''Offices''.)  It  is  a 
principle  of  law  that  officers  or  persons  acting  in  a  discretionary  capacity 
are  not  liable  to  an  action  where  there  is  an  error  of  judgment.  This  rule 
extends  to  a  jury.  They  cannot  be  fined  for  a  verdict  against  evidence, 
for  the  law  makes  them  judges  of  the  facts  and  evidence  j  and  hence  it 
protects  them.  (23  Ed.  Ill,  pi.  16;  c.  70.  a.  6,  s.  1;  Aire  vs.  Sedgwick, 
2  Roll.,  147,  199;  Dr.  Greuville  v.  The  College  of  Physicians,  12  Mod., 
388;  Mostyn  v.  Fabrigas,  Cowp.,  161, 172;  3  Bac.  Abr.,  "Officer,"  art. 
1,  sec. 6.)  Omnia  prcesumuntur  ritd  et  solenniter  esse  acta  donee  probetur 
in  contrarium.  (Sutton  v.  Johnstone,  1  T.  R.  503;  Lumley  v.  Gye,  3  EL 
&  B.,  114;  Broom's  Leg.  Max.,  945.) 

When  is  an  office  judicial  or  only  ministerial f  The  sherifiTs  office  is 
both  judicial  and  ministerial:  when  he  acts  judicially,  no  action  will  lie 
against  him  for  misconduct  in  office,  where  no  fraud  or  corruption  ap- 
pears. The  law  decrees  him  to  act  as  a  judge  when  his  two  authorities 
(judicial  and  ministerial)  concur,  as,  e.  g.y  in  taking  bail  in  his  own  court. 
(Dane's  Abr.,  chap.  75,  art.  2,  sec.  4;  Metcalfe  v,  Hodgson,  Hut.,  120; 
Pike  T.  Megoun  et  al.,  44  Mo.,  491.)  Where  discretionary  power  to  grant 
or  refuse  licenses  for  keeping  inns  and  ale  houses  was  given  to  the  just- 
ices of  the  peace,  no  action  would  lie  against  them  for  a  refusal  to  grant 
a  license.  (Basset  v.  Godschall  et  al.^  3  Wils.,  121;  Hamond  v.  How- 
ell, Recorder  of  London,  2  Mod.,  218;  The  King  v.  The  Bishop  of  Litch- 
field, 7  Mod,,  5;  Rex  v.  Young  and  Pitts,  1  Burr.,  556.)  When  the  judg- 
ment is  wrong  and  the  intention  pure,  an  officer  exercising  discretion- 
ary power  cannot  be  punished  in  any  manner.  (9  Ed.  IV,  3,  pL  10;  21 
Ed.  IV,  67,  pi.  41;  Rex  v.  Lenthal,  3  Mod.,  150.)    As  to  the  acts  of  dep- 
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uties  the  general  rule  is  respondeat  superior.  The  officer  shall  answer 
for  hU  depaty  as  though  he  did  the  act  himself;  but,  criminaliterj  the 
deputy  answers  for  his  own  acts.  When  an  officer  may  take  one,  two,  or 
more  sureties  on  a  bond,  or  prescribe  the  penalty  thereof,  according  to 
his  discretion,  as,  for  instance,  a  bail  bond,  the  boDd  must  be  taken  by 
the  officer  himself.  (Cotton  v.  Wale,  Cro.  Eliz.,  862;  Cro.  Jac.,  289; 
Bogers  v.  Beeves,  1 D.  &  E.,  421.)  Such  bond  can  only  be  assigned  under 
the  officer's  own  hand  and  official  seal.  Whenever  an  officer  is  to  swear 
he  most  be  present  and  assent.  (Domiuus  Rex  v.  Ellis,  2  Stra.,  994.) 
The  sheriff  holds  the  office  of  sheriff,  the  deputies  do  not;  they  are  his 
servants;  but  sheriff  and  coroner,  and  sheriff  and  marshal,  are  different 
oflfices.  (Watson  v.  Todd,  5  Mass.,  271;  Gardner  v.  Hosmer,  6  Mass., 
32o.)  Under  the  laws  of  the  United  States,  the  deputy  marshal  has  the 
like  relation  to  the  marshal  and  to  the  public  as  that  of  deputy  sheriff 
to  the  sheriff.  (Judiciary  act  of  September  24,  1789,  sec.  27, 1  Stats., 
87;  and  act  of  February  28, 1795,  sec.  9, 1  Stats.,  425.) 

Where  by  law  the  principal  is  empowered  to  execute  his  office  by  him- 
self or  deputy y  it  has  ever  been  a  fair  construction  of  the  grant  that  if 
the  priocipal  deputize  at  all,  he  must  give  his  whole  power  in  the  case 
to  be  acted  on;  but  he  may  limit  the  deputy  to  a  single  case  or  action. 
(Norton t?.  Simmes,  Hob.,  12;  Milton  v.  Johnson,  1  Ld.  Raym.,  161;  Far-* 
ker  r.  Kett,  12  Mod.,  467 ;  Leak  et  al  v.  Howel  et  aL,  Cro.  Eliz.,  533.) 

''I  am  of  opinion  that  said  persons,  deriving  an  authority  by  writing 
under  the  hand  of  the  deputy-stewsirdy  were  sufficiently  empowered  to  re- 
ceive the  surrender.  And  I  go  upon  this  ground,  thatOsman  Gierke, 
being  deputy  of  the  steward,  is  thereby  invested  with  all  the  power ^  and 
may  do  all  such  acts  as  his'  principal  could  do ;  for  the  nature  of  deputa- 
tion is  to  convey  all  the  power  of  the  principal,  tcithout  any  reservation  or 
restriction;  for,  as  he  cannot  enlarge  his  deputy's  power  by  giving  him 
a  greater  one  than  himself,  so  he  cannot  abridge  it  by  reserving  part 
to  himself:''  (Holt,  C.  J.,  in  Parker  i? .  Kett,  12  Mod.,  467 ;  Nc*rton  v. 
Simmes,  Hob.,  12 ;  Combes's  Case,  9  Co.,  75). 

It  is  said  that  the  registers  of  the  Land  Office  and  thereceiversof  public 
moueys  '<  are  executive  an(\  ministerial  officers.  They  sometimes  act 
judicially,  as  in  determining  the  right  of  preemption,  just  as  we  say 
some  of  the  acts  of  a  sheriff  are  ministerial,  and  some  judicial.  ♦  ♦  ♦ 
When  it  is  said  that  an  act  pertaining  to  a  ministerial  office  is  judicial 
in  its  nature,  the  meaning  is,  that  it  cannot  be  performed  by  deputy, 
and  that  is  the  use  of  the  distinction  between  ministerial  and  judicial  acts 
in  executive  offices.^    (Lewis  v.  Lewis,  9  Mo.,  187.) 

"The  grant  of  judicial  power  is  made  to  an  officer  [clerk  of  district 
•eoart],  recognized  by  the  Constitution,  and  elected  b3^  the  people;  not  to 
the  deputies  whom  he  appoints  and  dismisses  at  pleasure."  (Gerald  v. 
Gerald,  5  La.  Ann.,  245.)  Most  political  or  executive  officers  are  such  as 
are  uot  connected  immediately  with  the  administration  of  justice  or  the 
execution  of  the  mandates  of  a  superior  officer,  yet  many  of  their  offices 
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more  or  less  combine  tniDisterial  duties  with  those  of  a  judicial  character. 
Of  such  are  the  offices  of  heads  of  departments  and  bureaus  in  the  execu- 
tive branch  of  the  government.  These  are  offices  of  great  discretionary 
trusts,  in  which  judgment  and  prudence,  and  frequently  a  knowledge  of 
law,  are  necessary  for  their  faithful  execution.  The  accounting  officers 
of  the  Treasury  act  as  judges  of  law  and  fact  on  claims  and  acconuts 
and  other  mattera  coming  before  them.  They  are  to  that  extent  judicial 
officers  and  fall  under  the  ordinary  rule,  that  "an  individual  clothed 
with  judicial  functions  cannot  delegate  the  discharge  of  these  functions 
to  another,  unless  he  be  expressly  empowered  to  do  so  under  specified 
circumstances.'^  (Broom's  Leg.  Max.,  840.)  Similarly,  when  the  duties 
of  an  office  imply  special  learning,  or  skill  and  integrity  on  the  part  of 
the  incumbent  as  considerations  for  the  grant  of  the  office,  the  duties 
thereof  cannot,  without  consent  of  the  grantor,  be  delegated.  (Cockran 
V.  Irlam,  2  M.  &  S.,  301,  n.  (a);  Miles  v.  Bough,  3  Q.  B.,  845;  Allan  r. 
Waterhouse,  8  Scott,  N.  R.,  68,  76;  and  see,  generally,  the  words  of 
commissions  of  j  ublic  officers.)  Hence,  although  a  public  officer  may 
generally  delegate  a  ministerial  duty  to  a  deputy,  such  officer  cannot 
delegate  to  another  officer  or  person  the  performance  of  a  quasi-Jn- 
dicial  duty,  or  such  a  ministerial  duty  as  the  incumbent  should  himself 

•perform.  (Broom,  Pr.  C.  C.^  2d  ed.,  9.)  An  arbitrator  cannot  lawfully 
devolve  his  duty  on  another  unless  he  is  expressly  authorized  so  to  do. 
(Bell,  Diet,  and  Dig.  of  Scotch  Law,  280,  281,  292;  Whitmore  r.  Smith, 
7  H.  &  K,  509 ;  and  many  other  cases  referred  to  in  Broom,  Legal  Max- 
ims, 7  Am.  ed.,  840, 841 ;  notes  3, 4, 5.)  A  m'agistrate,  as  observed  by  Lord 
Camden,  can  have  neither  assistant  nor  deputy  to  execute  any  part  of 
his  employment.  The  right,  he  says,  is  personal  to  the  magistrate,  and 
is  a  trust  that  he  can  no  more  delegate  lo  another  than  a  justice  of  the 
peace  can  transfer  his  commission  to  his  clerk.  (Entick  v.  Carriugton, 
19  Howell,  St.  Trials,  1063;  O'Eeilly  v.  Edrington,  96  U.  S.,  724.) 

The  accounting  officers  in  the  Department  of  the  Treasury  are  in 
trusted  by  statute  with  many  important  discretionary  and  quasi  judicial 
powers.  It  is  easy  to  gather  from  the  princiides  laid  down  in  the  books, 
and  from  numerous  decisions  of  the  courts,  that  when  it  is  the  duty  of 
such  officers  to  apply  law  to  facts,  and  to  find  facts  from  evidence,  iu  the 
execution  of  their  offices,  such  duty  cannot  be  delegated  to  a  deputy. 

It  would  be  much  less  difficult  to  enumerate  the  quasi-judicial  acts 
required  to  be  performed  by  the  First  Comptroller  than  to  designate 
the  merely  ministerial  functions  which  pertain  to  his  office.  Almost 
every  one  of  his  official  acts  implies  the  exercise  of  discretion,  an  exam- 
ination of  evidence,  or  the  construction  and  application  of  law  to  special 
cases.    Indeed,  when  he  has  the  ability  to  advise  in  respect  to  the  ap-« 

•  plication  of  common  or  statute  law  to  fiscal  transactions  which  must 
culminate  in  the  settlement  of  an  account  in  the  Treasury  Department, 
his  views  are  asked  for  more  frequently  than  those  of  any  other  law  officer 
in  the  executive  departments;  and,  with  regard  to  the  amounts  of  money 
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inTolved,  on  more  important  questions  also.    It  is  laid  down  as  a  gen- 
eral rale  by  Justice  Story,  in  Allen  v.  Blunt  (3  Story,  C.  C.  R.,  745),  that 
"when  a  particular  authority  is  confided  to  a  public  officer  to  be  exer- 
cised by  him  in  his  discretion  upon  an  eicamination  of  fact«,  of  which 
be  is  made  the  appropriate  judge,  his  decision  upon  these  facts  is,  in 
the  absence  of  any  controlling  provisions,  absolutely  conclusive  as  to  the 
existence  of  those  faKJts."    In  Martin  v.  Mott  (12  Wheat,  19)  it  was 
held  that  the  decision  of  the  President  as  to  the  exigency  of  calling  forth 
the  militia  to  suppress  insurrection,  to  repel  invasions,  and  to  execute 
the  laws  of  the  United  St4i>tes,  is  conclusive  on  all  branches  of  the  gov- 
ernment.   It  wa8  held  in  Alien  v.  Blunt  that  the  decision  of  the  Com- 
missioner of  Patents  is  conclusive  as  to  the  law  and  facts  arising  under 
an  application  for  a  patent,  unless  it  be  impeached  for  fraud  or  conni- 
vance with  the  patentee,  or  an  excess  of  authority  be  manifest  on  the 
face  of  the  papers.    In  the  Philadelphia  and  Trenton  Eailroad  Company 
r.  Sin)i)son  (14  Pet.,  458)  it  was  held  by  the  Supreme  Court  that  where 
an  act  is  to  be  done  or  patent  granted  upon  evidence  and  proofs  to  be 
laid  before  a  i)ublic  officer,  upon  which  he  is  to  decide,  the  fact  that  he 
has  (lone  the  act  or  granted  the  patent  is  prima  facie  evidence  that  the 
proofs  have  been  regularly  made,  and  were  satisfactory  5  and  that  no 
other  tribunal  is  at  liberty  to  re  examine  or  controvert  the  sufficiency  of 
such  proofs,  if  laid  before  him,  when  the  law  has  made  such  officer  the 
proper  judge  of  their  sufficiency  and  competency.     The  court  said: 
^*This  has  been  the  uniform  construction,  as  far  as  we  know,  in  all  our 
courts  of  justice  upon  matters*of  this  sort."    Applying  this  doctrine  to 
the  certification  of  balances  arising  on  accounts  and  the  countersigning 
of  warrants  drawn  by  the  Secretary  of  the  Treasury,  it  is  unquestionable 
that  in  the  performance  of  these  duties  the  Comptroller  acts  in  a  quasi- 
judicial  and  not  in  a  ministerial  capacity.    His  action  in  certifying  bal- 
ances involves  the  examination  of  evidence  and  the  application  of  laws 
to  the  facts  found.    His  action  in  countersigning  warrants  granted  for 
the  payment  of  such  balances  involves  a  further  examination  of  law  and 
facts;  law,  as,  for  example,  whether  the  warrant  drawn  by  the  Secretary 
is  ''warranted  by  law'^  (1  Lawrence,  Compt.  Dec,  Appx.  Ch.  XII. — 
^^Countersigning  of  Warrants'');  fact,  as  to  whether  the  appropriation 
against  which  it  is  drawn  is  available.    The  latter  is  sometimes  a  mixed 
question  of  law  and  fact.    Indeed,  it  would  be  difficult  to  discover  a 
purely  ministerial  duty  in  the  official  transactions  of  the  Comptroller. 
In  the  performance  of  his  duties  he  does  not  act  by  or  under  the  author- 
ity of  a  superior;  hence  his  acts  are  not,  in  the  strict  sense  of  the  word, 
niinisterial ;  his  duties  are  judicial  in  character.    (1  Lawrence,  Compt. 
Dec,  Appx.  ubi  supra,)    A  ministerial  office  is  defined  as  one  which  is 
executed  under  the  authority  of  a  superior.    (Bouv.  L.  Diet.)    As  the 
sbenfl'  holds  a  ministerial  office,  he  is  bound  to  obey  the  judicial  com- 
mand of  the  court.    When  an  officer  acts  in  both  a  ministerial  and 
judicial  capacity,  he  may,  perhaps,  be  compelled  to  perform  mere  minis- 
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terial  acts  in  a  particnlar  way;  bat  when  he  acts  in  a  judicial  capacity 
he  can  only  be  required  to  proceed,  and  the  manner  of  doing  so  is  left 
entirely  to  his  judgment.  (Bac,  Abr.,  *' Justices  of  the  Peace"  (E); 
Fox  V.  Hills,  1  Conn.,  295;  Betts  v.  Dimon,  3  Id.j  107;  Stratford  f. 
Sanford,  9  Id.,  275,  282;  Crane  v.  Camp,  12  W.,  464.)  In  reganl  to  the 
duties  of  .the  Comptroller  which  require  the  exercise  of  discretion,  it  is 
difficult  to  point  out  any  one  of  them  that  is  distinctively  ministerial, 
and  for  the  performance  of  which  a  mandamus  would  be  granted.  It  is 
well  settled  that  a  mandamus  may  be  issued  against  an  officer  when  he 
refuses  to  perform  a  purely  ministerial  duty,  and  there  is  no  other 
remedy  at  law. 

"The  objections  to  proceeding  against  State  officers  by  mandamus  or 
injunction  are:  first,  that  it  is  in  effect  proceeding  against  the  State 
itself;  and,  secondly,  thatit  interferes  with  the  official  discretion  vested 
in  the  officers.  It  is  conceded  that  neither  of  these  things  can  be  done. 
A  State,  without  its  consent,  cannot  be  sued  by  an  individual,  and  a 
court  cannot  substitute  its  own  discretion  for  that  of  executive  officer, 
in  matters  belonging  to  the  proper  jurisdiction  of  the  latter.  But  it  has 
been  well  settled  that  when  a  plain  official  duty,  requiring  no  exercise 
of  discretion,  is  to  be  performeil,  and  performance  is  refused,  any  per- 
son who  will  sustain  personal  injury  by  such  refusal  may  have  a  inan- 
damns  to  compel  its  performance;  and  when  such  duty  is  threatened  to 
be  violated  by  positive  official  act,  any  person  who  will  sustain  personal 
injury  thereby,  for  which* adequate  compensation  cannot  be  had  at  law, 
may  have  an  injunction  to  prevent  it."  (Board  of  Liquidation  et  ah  r. 
McComb,  92  U.  S.,  541 ;  Kendall  v.  The  United  States,  12  Pet.,  524;  The 
Borough  of  Uniontown  v.  The  Commonwealth,  34  Penn.  St.,  293;  Haber- 
sham et  al.v.  Savannah  and  Ogeechee  Canal  Co.,  26  Ga.,  665;  State  of 
Iowa,  &c.,  V.  County  Judge,  &c.,  7  Iowa,  186;  State,  &c.,  v.  Baiiev,  &<^" 
Id,,  390.) 

Where  the  necessity  of  acting  at  all  is  a  matter  of  discretion,  manda- 
mus will  not  lie  even  to  compel  action  (Brashear  v.  Mason,  6  How.,  92; 
State,  &c.,  V.  County  Judge,  &c.,  5  Iowa,  380),  or  where  any  discretion 
is  to  be  exercised  in  the  matter  (Reeside  v.  Walker,  11  How.,  272 ;  Unital 
States  V.  Guthrie,  17  Id.,  284,  304;  Barrows  v.  Mass.  Meil.  Society,  12 
Cush.,  403;  Auditorial  Board  v.  Hendrick,  20  Texas,  60;  Magee  r.  Su- 
pervisors of  Calaveras  County,  10  Cal.,  376;  Houston  v.  The  Levy  Court, 
5  Harr.  (Del.),  15, 108;  Green  v.  Purrell,  Comptroller  of  the  Treasury,  12 
Md.,  329;  The  People,  &c.,  v.  The  Inspectors,  &c.,  of  State  Prison,  4 
Mich.,  187;  The  State,  &c.,  v.  The  Governor,  &c.,  5  Ohio  St.,  528;  The 
State,  &c.,  V.  The  Judge,  &c.,  14  La.  Ann.,  (M);  Merced  Mining  Co.  r. 
Fremont,  7  Cal.,  130;  Goheen  v.  Myers,  18  B.  Monr.,  423;  The  Queen  r. 
Law,  7  Ell.  &  B.,  366) ;  and  it  will  only  lie  to  compel  action  generally 
(San  Francisco  Gas  Co.  v.  Board  of  Supervisors,  11  Cal.,  42;  Ex  parte 
Mahone,  30  Ala.,  N.  S.,  49;  Castello  v.  Saint  Louis  Circuit  Court,  28  Mo., 
259.)  The  Court  of  Claims  has  jurisdiction  in  a  great  variety  of  cases, 
where  parties  are  refused  favorable  action  by  the  accounting  officers.  It 
therefore  follows  that  when  a  National  court  has  jurisdiction  to  affonl 
relief  in  respect  of  the  subject-matter  complained  of  a  mandamus  will  not 
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lie  against  the  Comptroller.  In  varions  other  cases  the  remedy  is  in  the 
State  courts,  in  an  action  at  law  against  the  local  officers,  as,  for  in- 
stance, against  a  revenue  collector,  when  the  Comptroller  refuses  to  cer- 
tify a  balance  due  on  an  account  for  the  refund  of  taxes  alleged  to  have 
been  wrongfully  collected.  Indeed  it  is  doubtful  whether  a  mandamus 
would  lie  against  the  Comptroller  for  any  official  act  whatever.  The  writ 
may  be  regarded  as  a  touchstone  of  purely  ministerial  functions.  Where 
that  touchstone  fails  to  affect  the  powers  of  the  Comptroller,  it  is  be- 
cause the  functions  are  judicial  or  discretionary  in  their  nature. 

^^A  judicial  officer  cannot  make  a  deputy,  because  he  is  called  to  do 
justice."  ( Viner,  Abr.,  "Officer,"  I.  7.)  " He  that  has  an  office  of  trust 
cannot  make  a  deputy."  (Jff.,  4,  note.)  "When  there  ia  trust  and  con- 
fidence reposed  in  an  officer,  he  cannot  make  a  deputy,  unless  empow- 
ered by  express  words."  (Id..  4,  note;  11  Ed.  IV,  1.)  Indeed  it  is  only 
by  ancient  custom,  presuming  a  grant  of  power,  that  a  sheriff  or  consta- 
ble might  make  a  deputy.  (Viner,  Abr.,  "  Officer,"  1. 8.)  When  the 
office  requires  on  the  part  of  the  incumbent  special  knowledge  and 
skill,  it  cannot  be  exercise<l  by  deputy  unless  it  be  granted  ^«r  se  vel  de- 
putatum  suum.  (Woodward  v.  Aston,  Freem.  Eep.,  429.)  "An  office 
which  concerns  the  King's  reventie  cannot  be  executed  by  deputy."  (Law 
f.  Law,  Chanc,  Cases,  *<6wp.  Talbot,  141.)  The  limitations  of  power  of 
deputation  at  common  law  are  clearly  drawn  in  the  case  of  the  King's 
grant  of  the  office  of  sheriff  for  life  to  Henry,  Earl  of  I^orthanipton  (Br. 
Patents,  pi.  45),  "  to  have,  occupy,  and  execute  that  office^  and  all  other 
offices  belonging  to  the  sheriff  in  the  county  aforesaid,  by  himself  or  his 
sufficient  deputy.^  It  was  held  in  this  case  that  the  sheriff  could  not  make 
a  deputy,  "for  the  King  cannot  grant  to  a  man  to  make  an  officer  of  record 
to  serve  the  King's  courts,  nor  to  make  a  justice."  (Viner,  Abr., "  Officer," 
L2,3.) 

"The  nature  of  deputation  is  to  convey  all  the  power  of  the  principal 
without  any  reservation  or  restriction,"  per  Holt,  C.  J.,  delivering  the 
opinion  of  the  court,  in  Parker  v.  Kett,  12  Mod.,  467. 

It  is  well  known  that,  in  practice,  a  deputy  sheriff  or  deputy  marshal 
frequently  appoints  an  agent  or  sub  deputy  (special  deputy)  to  serve  a 
writ  of  subp<Bua  or  like  process;  but  this  is  a  violation  of  the  sound 
common  law  principle ;  for  unless  the  grant  of  an  office  be  not  only  per 
«c  vel  deputatum  snum,  but  also  per  deputatum  deputati^  the  deputy  can- 
not make  a  deputy.  (Viner,  Abr.,  "Officer,"  L.  3.)  But  it  is  now  held 
that  acts  done  by  a  deputy  de  facto ^  though  not  dejure,  as  by  a  deputy's 
deputy,  are  valid,  as  being  done  in  the  proper  office  and  in  conjunction 
with  the  de  juf^  officer.  (Leak  et  ah  v.  Howel  et  a/.,  Cro.  Eliz.,  534.) 
Hence  the  practice  referred  to  rests  on  the  validity  of  the  thing  done 
by  a  person  acting  in  an  office  defactOj  and  not  on  a  legitimate  deputa-  < 
tiou  of  an  office.  The  practice  being  so  general,  however,  Broom  says, 
without  quali6cation,  that  when  the  particular  aet  to  be  done  is  within 
a  general  deputy's  scope  of  authority,  he  may  constitute  another  person 
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his  servant  or  bailiff  to  do  it.  (Broom,  Leg.  Max.,  7  Am.  ed.,  841.)  It 
is  only  important  to  allude  to  tliis  practice  as  showing  an  innovation  by 
custom  on  common-law  principles.  The  lawful  deputy  can  always  sign 
hisprincipal'snameinthe  execution  of  delegated  power;  for,  as  already 
shown,  the  deputation  conveys  all  the  powers  of  the  principal  which 
may  be  necessary  and  proper  to  perform  the  act.  (Holt.  C.  J.,  supra.) 
All  returns  made  by  a  deputy  must  be  ''  made  in  the  name  of  the  prin- 
cipal officer,  and  not  in  his  own  name  "  (Phelps  v.  Winchcomb,  3  Buls., 
78);  because  the  act  to  be  done  is  the  act  of  the  principal,  not  of  the 
deputy.  (Lane  v.  Cotton  et  a/.,  1  Salk%,  18,  19 ;  Godolphiu  v.  Tudor,  6 
Mod.,  235.)  For  the  act  to  be  done  no  power  is  reserved  in  the  principal 
officer.  (Parker  v,  Kett,  12  Mod.,  467.)  The  principal  officer  cannot 
abridge  the  deputation  by  reserving  a  part  of  the  ix)wer  to  himself.    (Id.) 

From  the  foregoing,  it  may  be  laid  down  as  a  rule  that  adeputy  acting 
within  the  scope  of  his  authority  may  sign  his  principal  officer's  name. 
(See  Milton  v,  Johnson,  1  Ld.  Raymd.,  161 ;  Hunter's  Ad'rs.  v.  Miller's 
Ex'rs.,  6  B.  Mon.,  621;  Bank  of  Kentucky  v.  Garey,  Ih.,  629;  Triplett 
et  al.  V,  Gill  et  al.j  7  J.  J.  Mar.,  440;  Commonwealth  v.  Arnold,  3  Littell, 
316 ;  Hope  v.  Sawyer,  14  111.,  254 ;  Beaumont  &  Irwin  v.  Yeatman  et  ate., 
8  Humph.,  542 ;  McRaven  v.  McGuire,  9  S.  &  M.,  34.) 

Where  a  deed  was  signed  by  a  daughter,  thus :  "  Polly  Gwinn  by 
Mary  G.  Gardiner,"  for  and  at  tlie  request  of  her  mother  and  in  her 
presence,  and  the  deed  was  objected  to  in  a  suit,  on  the  ground  that 
when  a  deed  is  executed  by  an  agent  or  attorney  the  authority  to  do  so 
must  be  derived  from  an  instniment  under  the  grantor's  seal :  Held^ 

"  This  is  a  good  rule  of  law,  but  it  does  not  apply  to  the  present  case. 
The  name,  being  written  .by  another  hand  in  the  presence  of  the  grantor, 
and  at  her  request,  is  her  act.  The  disposing  capacity,  the  acts  of  mind 
which  are  the  essential  and  efficient  ingredients  of  the  deed,  are  hers, 
and  she  merely  uses  the  hand  of  another,  through  incapacity  or  weak- 
ness, instea^l  of  her  own,  to  do  the  physical  act  of  making  a  written  sign. 
Whereas,  in  executing  a  deed  of  attorney,  the  disjK)sing  i)Ower,  being 
delegated,  is  with  the  attorney,  and  the  deed  takes  effect  from  his  act ; 
and  therefore  the  power  is  to  be  strictly  examined  and  construed,  and 
the  instrument  conferring  it  is  to  be  proven  by  evidence  of  as  high  a 
nature  as  the  deed  itself.  To  hold  otherwise  would  be  to  decide  that  a 
person  having  a  clear  mind  and  full  capacity,  but  through  physical  ina- 
bility incapable  of  making  a  mark,  could  never  make  a  conveyance  or 
execute  a  deed ;  for  the  same  incapacity  to  sign  and  seal  the  principal 
deed  would  prevent  him  from  executing  a  letter  of  attorney  under  seal. 
"  It  appears  to  us,  that  the  distinction  between  writing  one's  name  in 
his  presence  and  at  his  request  and  excuting  a  deed  by  attorney  is  ob- 

'  vious,  well-founded,  stands  on  satisfactory  reasons,  and  is  well  sustained 
by  authorities."  (Gardner  t?.  Gardner,  5  Cnsh.,  483 ;  Ball  r.  Dunster- 
ville,  4  T.  R.,  313 ;  The  King  v.  Longnor,  1  ISev.  &  M.,  576;  S.  C,  4  B. 

•  &  Ad.,  647 ;  2  Greenl.  Ev.,  sec.  295.) 

So,  when  a  wife  in  the  habit  of  managing  her  husband's  business,  inter 
alia  of  drawing,  accepting,  and  indorsing  bills  in  his  name,  and  on  one 
occasion  a  promissory  note  was  indorsed  by  her  daughter  in  his  name, 
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in  the  presence  of  and  by  the  direction  of  the  wife :  Held^  that  the  prin- 
ciple delegatus  non  potest  delegare  did  not  apply  ]  that  when  the  husband 
authorized  the  wife  to  draw,  accept,  and  indorse  bills  in  his  name,  the 
power  may  be  fairly  extended  to  authorizing  her  to  select  some  person, 
pro  hao  vice^  to  write  the  name  of  her  husband  for  her.  (Lord  v.  Hall, 
S  0.  B.,  627;  65  E.  C.  L.  R.  See  Lindus  v.  Brad  well,  5  0.  B.  683;  57  E. 
C.  L.  R.;  and  Smith  v.  Marsack,  6  0.  B.,  486;  60  E.  C.  L.  R.) 

Bnt  while  it  is  clear  that  a  deputy  may,  within  th(J  scope  of  his  dele- 
gated power,  sign  his  principal  officer's  name,  will  the  rule  hold  good 
iu  the  case  of  signing  or  countersigning  a  treasury  warrant  ? 

On  general  principles,  one  would  suppose  that  the  mere  signing  ot  a 
Dame — a  merely  mechanical  act — ^is  a  matter  that  could  well  be  delegated 
to  a  deputy,  and  especially  so  when  the  deputy  acts  as  such  by  author- 
ity of  law,  as  in  the  case  of  deputy  comptroller;  yet,  if  the  signing  in- 
volves the  exercise  of  discretion,  legal  skill,  or  the  performance  of  a 
trust,  it  is  unquestionable  that  it  cannot  be  done  by  a  deputy  without 
express  authority  of  law.    The  right  of  any  accounting  officer  to  per- 
form any  official  duty  by  deputy  can  only  be  implied  from  the  word 
"deputy''  in  the  act  reorganizing  the  Department  of  the  Treasury. 
When  it  is  considered  that  the  duties  of  these  deputies  are  expressly 
defined  by  law  as  those  pertaining  to  the  office  of  chief  clerk  of  their 
respective  bureaus,  which  was  abolished  by  that  act  (15  Op.  Att.  Gen., 
3),  the  most  that  can  be  implied,  in  respect  of  delegation  of  duties,  from 
the  word  "deputy"  is,  in  view  of  the  maxim  expressio  uniris  est  exclusio 
aUeriuSj  that  such  duties  only  as  require  no  exercise  of  discretion  in  their 
performance  can  be  delegated  by  accounting  officers  to  their  deputies. 
The  question  whether  a  warrant  is  "warranted  by  law",  arises  on  each 
warrant    The  question  whether  the  balance  found  due  by  an  auditor  is 
correct,  arises  on  each  account  and  claim  acted  on  in  the  final  accounting 
offices.    These  are  questions  of  law  and  fact,  of  which  the  statutes  make 
the  [proper  Comptroller  the  judge.    No  money  can,  in  contemplation  of 
law,  be  paid  out  of  the  Treasury  until  the  First  Comptroller  has  satisfied 
himself  that  it  is  due  and  payable,  and  that  the  balance  certified  is  true 
and  correct.    He  must  also  satisfy  himself  that  the  warrant  granted  by 
the  Secretary  for  its  payment  is  "  warranted  by  law."    The  law  provides 
the  Comptroller  with  instrumentalities  by  which  he  ascertains  the  facts 
in  each  case.    The  whole  accounting  machinery  of  the  department  works 
to  that  end.    He  is  presumed  to  be  informed  of  the  facts  in  such  case; 
for  it  would  be  absurd  to  hold  that  he  could  decide  that  an  accountable 
warrant  was  "  warranted  by  law,"  unless  there  are  facts  to  which  the  law 
can  be  applied.    The  examination  of  a  warrant  is  a  duty  not  only  of liigh 
trust,  but  one  judicial  in  its  nature ;  and  being  clearly  of  such  character, 
the  performance  of  that  duty  cannot  be  delegated  by  the  Comptroller  to 
his  deputy.    The  law  expressly  requires  the  Comptroller  to  countersign 
all  warrants ;  the  act  of  doing  so  is  one  of  his  highest  powers.    "It  shall 
be  the  duty  of  the  First  Comptroller    ♦    ♦    *    to  countersign  all  war- 
H.  Ex.  219 6 
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rantfi  drawn  by  the  Secretary  of  Treasury,  which  shall  be  warranted  by 
law.''  (Kev.  Stats.,  269.)  The  Secretary  of  the  Treasury  need  not  ex 
amine  or  draw  the  warrant  himself:    "The  Assistant  Secretaries    •   • 

*  shall  examine  ♦  ♦  •  warrants  prepared  for  the  signature  of  the 
Secretary  of  the  Trea^sury.^  (Rev.  Stats.,  245.)  This  statutory  power 
to  delegate  a  duty  imposed  on  the  Secretary  does  not  include  account- 
able warrants.  But  the  warrant  is  not  a  lawful  instrument  until  it  is 
signed  by  the  Secretary.  The  Assistant  Secretary,  although  he  is  in 
effect,  for  many  purposes^  the  deputy  of  the  Secretary,  had  not,  by  vir- 
tue of  his  office,  the  power  to  sign  any  Treasury  warrants,  although 
the  law  had  committed  to  him  the  responsible  duty  of  examining  the 
warrants  before  the  Secretary  should  sign  them.  It  was  considered 
by  Congress  that  the  power  to  sign  a  warrant  could  not  be  delegated 
by  the  Secretary  himself;  and  therefore  it  was  expressly  provided  that 
be  might  delegate  that  power  to  one  of  the  Assistant  Secretaries,  ''by 
an  appointment  under  his  hand  and  otficial  seal."  (Rev.  Stats.,  24.). 
24G,  247.)  This  special  legislation  furnishes  strong  implication  against 
the  validity  of  any  delegation  of  power  to  the  deputy  comptroller  for 
the  countersigning  of  warrants,  even  though  the  act  of  signing  be  re- 
garded as  a  purely  ministerial  function;  for  when  the  legislature  hii5 
prescribed  the  forms  to  be  used  by  a  ministerial  officer  there  must  be 
a  substantial  compliance  therewith.  (Wiseman  r.  Lynn,  39i  Ind.,  2o8: 
Waldron  v.  Berry,  51  N.  H.,  136;  Warner  v.  The  People,  2  Denio,  281: 
Benford  v,  Gibson,  15  Ala.,  524.)  When  a  ministerial  office  is  granted 
to  be  executed  in  person  it  cannot  be  delegated.  (Rex  v.  Lenthal,  o 
Mod.,  150;  Coffin  v.  The  State,  7  Ind.,  158.)  Public  officers  and  agents 
are  held  more  strictly  within  the  limits  of  their  i)rescribed  powers  than 
private  general  agents.  A  contract  made  by  a  public  agent,  relating  to 
a  subject  within  the  general  scope  of  his  powers,  does  not  bind  his  prin- 
cipal, if  there  was  a  want  of  specific  power  to  make  it.  (Parsel  r. 
Barnes  &  Bro.,  25  Ark.,  261;  S.  P.,  Id.,  272.)  The  powers  of  public  offi- 
cers must  be  strictly  pursued,  else  their  decision  or  action  is  a  nullitv. 
(Green,  &c.,  v,  Beeson  et  aZ.,  31  Ind.,  7;  State  v.  Bank  of  State,  45  Mo.. 
528.) 

W^here  the  Commissioner  of  Internal  Revenue  was  by  statute  author- 
ized to  pay,  with  the  approval  of  the  Secretary  of  the  Treasury,  such 
sums  as  in  his  judgment  were  necessary  for  detecting  and  bringing  io 
trial  and  punishment  offenders  against  the  internal-revenue  laws :  SehL 
by  the  Attorney-General  (15  Op.,  90),  that  the  independent  action  of 
each  of  these  officials  was  necessary  before  the  money  could  be  paid. 
''The  Commissioner  cannot  delegate  his  powers  to  the  Secretary,  nor 
can  the  Secretary  delegate  his  to  the  Commissioner,  any  more  than  two 
judges  can  delegate  their  powers  to  a  third  judge,  when  the  law  requiri*^ 

♦  •     •     the  judgment  of  a  majority  of  a  court  composed  of  three 
judges." 

When  the  signature  of  a  person  is  required,  he  must  write  it  himself 
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or  make  his  mark.  It  has  been  decided  that  a  public  officer  cannot 
aothorize  another  person  to  affix  the  officer's  name  to  an  official  document 
when  the  law  requires  it  to  be  signed  by  himself:  3o  held  in  a  case  where 
the  name  was  written  at  the  officer's  request^  and  in  his  immediate  pres- 
ence, after  having  heard  the  document  read.  .  (Chapman  v.  Inhabitants 
of  Limerick,  56  Me.,  390.)  Apply  the  language  of  the  court  in  this 
case,  mutatis  mutandis^  to  a  Treasury  warrant  as  a  very  important  public 
document: 

^^The  officer  making  it  is  responsible  for  its  truth  and  correctness.  It 
requires  no  argument  to  show  that  it  was  never  in  the  contemplation  of 
the  law-makers,  that  official  certificates  or  returns,  which  the  law  re- 
qaires  of  those  holding  certain  offices,  might  be  signed  by  attorney  or 
agent,  or  that  they  could  have  any  legal  validity  unless  signed  by  the 
officer  so  that  they  should  bear  his  own  handwriting.  There  may  be 
cases,  unquestionably,  where  the  signature  is  made  by  a  third  party,  at 
the  request  of  the  officer,  in  good  faith  and  with  honest  intentions  by  all 
the  parties.  ♦  ♦  ♦  But,  if  we  sanction  this  mode  of  authentication 
in  such  a  case,  we  establish  a  doctrine  which  will  be  far  reaching  in  its 
effects.  It  would  reach  to  all  cases  where  any  public  officer  is  required 
to  sign  any  instrument  or  certificate.  •  ♦  •  The  Governor  of  the 
State  might  thus  sign  a  death-warrant.  If  this  action  by  deputy  was  sanc- 
tioned, it  would  offer  temptations  to  many  officers  to  avoid  all  liability 
for  their  official  misdoings,  or  neglects,  or  mistakes,  by  taking  care  to 
have  a  third  party  write  his  [the  officer's]  name  to  tne  return  or  certifi- 
cate, and  taking  care  to  have  the  proof  that  it  was  done  by  his  direction, 
difficult  if  not  impossible.  A  denial  of  his  signature  would  be  his  de- 
fense. It  is  well  known  that  the  President  of  the  United  States  has  a 
secretary  who  is  authorized  to  sign  the  name  of  the  President  to  land-war- 
rants. But  this  is  given  by  a  special  law,  and  the  fact  that  such  a  law  was 
required,  before  the  President  could  be  relieved  from  the  drudgery  of 
signing  each  warrant,  is  strongly  corroborative  of  the  general  doctrine — 
that  all  public  officers  must  sign  their  own  name  to  their  oum  returns  and 
certificates  of  official  acts.^    (See,  ante^  p.  69.) 

This  doctrine  would  seem  to  conflict  in  some  respects  with  the  com- 
mon-law principle  that  ministerial  officers  may  act  by  deputy,  but  in 
fact  it  does  not;  for,  as  has  been  shown,  where  skill  in  the  performance 
of  duty  was  implied,  or  where  it  was  intended  that  a  ministerial  duty 
should  be  performed  by  the  officer  himself,  such  duty  could  not  be  del- 
egated at  common  law.  Indeed,  it  is  questionable  whether,  at  the  early 
common  law,  any  public  officer  could  act  by  deputy  without  a  grant 
of  office  per  se  vel  deputatum  suum.  The  power  to  depute  official  duty 
may  be  implied  by  custom  in  England,  and  that  custom  has  come  to  us 
with  the  common  law  in  relation  to  many  local  offices,  e.  g.y  sherififs,  con- 
stables, marshals ;  but  ^'Offices  are  not  regarded  in  this  country  as  grants 
or  contracts,  the  obligations. of  which  cannot  be  impaired;  but  rather 
as  trusts  or  agencies;  and  those  offices  created  by  the  legislature  may 
l)e  abohshed  by  the  legislature,  and  those  created  by  the  constitution 
may  be  abolished  by  the  adoption  of  a  new  constitution."  (Coffin  v. 
State,  7  Ind.,  157;  Benford  v.  Gibson,  15  Ala.,  521.)    In  a  recent  de- 
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cision  of  the  Supreme  Court  the  powers  of  assistants  to  heads  of  de- 
I>artn]ents  and  bureaus  were  touched  upon,  but  nothing  definite  was 
laid  down  as  to  the  extent  of  such  powers.  The  suit  arose  under  a  valid 
government  contract  for  the  delivery  of  certain  Army  medical  supphes: 
"the  whole  amount  of  ice  required  to  be  consumed  at  each  respective 
point  and  vicinity  designated  in  the  contract  during  the  remainder  of 
the  year  1863."  No  quantity  having  been  named  in  the  contract,  the 
assistant  surgeon-general  of  the  Army,  then  in  Saint  Louis,  Mo.,  directed 
the  contractor  to  deliver,  at*the  points  designated  in  the  contract,  thirty 
thousand  tons  of  ice.  Afterwards  the  Surgeon-General  directed  the 
assistant  surgeon-general  to  suspend  the  order,  which  the  latter  did. 
In  this  case  the  Supreme  Court  held  that  the  contractors  were  entitled  to 
compensation  for  expenses  and  losses  incident  to  the  preparation  made 
to  meet  the  demand  of  the  notice  served  on  them  for  the  thirty  thousand 
tons  of  ice.  The  question  raised  was  in  respect  to  the  validity  of  the 
notice  of  the  assistant  surgeon-general.  The  court  held  that  it  was 
valid:  "The  office  of  Surgeon-General  is  one  of  the  distinct  or  separate 
bureaus  of  the  administrative  service  of  the  War  Department.  It  has 
been  found  in  regard  to  many  of  these  bureaus,  and  even  to  the  heads 
of  departments,  that  it  is  impossible  for  a  single  individual  to  perform 
in  person  all  the  duties  imposed' on  him  by  his  office.  Hence  statutes 
have  been  made  creating  the  office  of  assistant  secretaries  for  all  the 
heads  of  departments.  It  would  be  a  very  singular  doctrine,  and  sub- 
versive of  the  purposes  for  which  these  latter  offices  were  created,  if 
their  acts  are  to  be  held  of  no  force  until  ratified  by  the  principal  secre- 
tary or  head  of  department.  It  was  to  relieve  the  overburdened  prin- 
cipal of  some  of  those  duties  that  the  office  of  assistant  was  created. 
In  the  immense  increase  of  business  in  the  office  of  Surgeon-General 
during  the  war,  similar  relief  was  found  necessary,  and  the  office  of 
assistant  surgeon-general  was  created."  (Parish  v.  United  States,  100 
U.  S.,  604.)  The  act  under  which  the  assistant  surgeon-general  acted 
was  a  war  measure  (12  Stats.,  378),  and  it  would  be  unwise  to  accept  rule*^ 
founded  on  such  legislation.  Yet  the  decision  construes  the  powers  of 
assistants  to  heads  of  departments  and  bureaus  generally;  and  unques- 
tionably the  object  intended  to  be  accomplished  by  the  creation  of  the 
offices  is  correctly  stated  by  the  court.  The  decision  stops  there,  however; 
it  leaves  us  in  the  dark  as  to  whether  such  assistants  may  or  may  not 
exercise  any  or  all  of  the  ministerial  or  discretionary  i>owers  of  their 
principal  officers.  It  would  be  unsafe  in  a  state  of  war  to  hold  subor- 
dinate officers  within  the  strict  limits  of  their  lawful  powers.  This  is 
especially  true  of  the  medical  department  of  the  Army  in  the  field. 
Even  though  the  act  done  by  the  assistant  surgeon-general  hsid  far 
transcended  his  authority,  the  court  might  well,  under  the  circumstances 
of  the  ca^e,  hold  it  valid.  This  case  decides  nothing  as  to  the  extent  or 
limitation  of  the  authority  of  an  assistant  to  the  head  of  a  department 
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or  bureau.  (See  Alvord  r.  United  States,  95  U.  S.,  sSs.)  A  mncli 
stronger  instance  of  delegation  of  power  to  contract  and  to  vary  the 
contract  is  that  given  by  the  Secretary  of  War  to  General  B.  F.  Butler^ 
approved  by  the  President,  September,  1861,  by  which  that  general's 
requisitions  on  the  staff  departments  of  the  Army  {including  the  Ord- 
wince)  were  to  be  obeyed.  Under  this  authority,  one  0.  K,  Garrison 
entered  into  a  contract  with  General  Butler  for  the  delivery  to  the 
latter  of  six  thousand  rifles  of  a  certain  pattern.  Thereafter  General 
Bailer  agreed  to  accept  another  kind  qf  rifle,  and  the  Supreme  Court 
did  not  question  the  legality  of  the  contract.  (Garrison  v.  United 
States,  7  WaU.,  688.) 

III.  The  law  has  established  the  relation  of  principal  and  deputy  be- 
tween the  heads  of  the  accounting  bureaus  of  the  Treasury  and  their 
next  ranking  of&cers.  It  assumes  ability,  knowledge,  and  integrity  in  the 
deputies  to  properly  perform  the  duties  of  the  x)i*incipal  office  when  the 
head  of  the  bureau  is  unable  by  reason  of  sickness  or  absence  to  perform 
them  himself;  and,  if  well  settled  principles  of  law  are  ignored,  it  would 
seem  to  be  unreasonable  to  deny  the  propriety  of  an  assignment  by  the 
heads  of  bureaus  to  their  deputies,  of  such  duties  as  would  relieve  the 
former  from  merely  routine  work,  as,  for  example,  from  matters  falling 
under  decided  principles,  and  allow  them  to  devote  more  time  to  new 
questions  and  the  more  important  intellectual  labors  of  office.  In  this 
view  of  the  case  there  would  seem  to  be  no  impropriety  in  delegating  to 
a  deputy  such  matters,  when  he  would  act  upon  them  while  the  princi- 
pal officer  is  present  and  supervising  all  the  official  work  of  his  bureau. 
But  principles  of  law  cannot  be  ignored.  The  Comptroller's  signature  is 
a  part,  a  most  important  part,  of  a  Treasury  warrant.  A  countersigned 
Treasury  warrant  is  the  key  which  opens  the  Treasury  of  the  Kation. 
The  delivery  of  this  key  is  the  execution  of  a  special  trust  which  is  re- 
posed in  the  First  Comptroller  under  his  commission,  and  si^ih  trust  can- 
not be  delegated.  The  countersigning  of  an  instrument  that  commands  the 
Treasurer  of  the  United  States  to  open  the  vaults  of  the  Treasury  and  pay 
out  the  public  revenue  is  an  act  of  the  very  highest  trust.  Were  the 
Comptroller  todelegate  such  a  trust  to  a  deputy,  however  made,  he  would, 
in  the  absence  of  statutory  authority  therefor,  violate  the  trust  and  act 
against  logical  analogy,  law,  and  sound  principles  of  public  policy.  The 
word  deputy  in  the  statute  cannot  be  construed  as  carrying  with  it 
implied  authority  for  the  delegation  by  accounting  officers  of  any  powers 
which  are  not  strictly  ministerial  in  character.  But  if,  in  any  case,  the 
act  of  countersigning  a  Treasury  warrant  is  admitted  to  be  ministerial^ 
it  is  certainly  a  power  which  the  law  requires  the  Comptroller  to  exer- 
cise himself,  and  hence  he  cannot  delegate  it.  But  the  countersigning 
of  a  Treasury  warrant  is  not  a  ministerial  duty ;  it  is  the  act  of  a  judge 
who  mast  decide  whethei;  the  warrant  is  or  is  not  ^^ warranted  bylaw." 
Wl^en  the  two  authorities  of  the  Comptroller— judicial  and  ministerial — 
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concur,  the  law  deems  bim  to  act  as  a  judge.  (Daue's  Abr.,  c.  75;  art. 
2,  8. 4.)  If  relief  beyond  that  for  routine  ministerial  acts  was  contem- 
plated^ Congress  has,  from  insufficiency  of  words,  failed  to  grant  it;  for, 
in  respect  of  any  other  official  acts,  the  accounting  deputies  are  not, 
either  in  fact  or  in  the  legal  sense  of  the  word,  deputies  at  all.  This  i» 
certainly  true  as  to  the  deputy  in  the  office  of  the  First  Comptroller; 
for  the  Comptroller's  office  is  of  such  a  decidedly  quasi-judicial  character 
that  if  there  be  any  ministerial  functions  to  be  performed  in  it,  they  are 
80  intimately  connected  with  jivdicial  or  discretionary  ones  that  they 
cannot  well  be  severed.  It  is  clear,  therefore,  that  the  First  Comptroller 
cannot,  under  present  legislation,  assign  any  of  his  official  functions  to 
a  subordinate  officer  of  his  bureau,  or  to  any  other  officer  whatever. 
He  can  avail  himself  of  the  labor,  experience,  abilities,  and  knowledge 
of  his  clerks,  and  use  them  as  so  many  instrumentalities  and  aids  in  the 
performance  of  his  official  duties. 

lY.  Upon  the  principles  stated,  and  from  the  provisions  of  law  cited, 
it  may  be  confidently  asserted  that  public  policy,  so  far  as  it  can  be 
discerned  in  precedents,  practice,  and  the  statutes,  forbids  any  public 
officer  having  fiscal  duties  to  perform  to  delegate  any  part  of  those  da- 
ties  to  another  person  who  is  not  by  law  authorized  to  perform  them. 
Hence,  it  must  be  held  that  where  a  public  officer  or  agent  is  by  law  or 
regulation  empowered  to  draw  a  draft  or  issue  a  check  for  the  x>aymeDt 
of  public  money,  such  draft  or  check  must  always  be  signed  by  the  agent 
or  officer  himself.  It  has  never,  in  the  business  of  banking,  been  con- 
sidered  that  the  cashier  of  a  bank  could  delegate  to  any  officer  of  the 
bank,  or  clerk,  or  other  i)erson,  his  power  to  draw  a  draft  or  sign  a 
check.  The  act  of  signing  such  paper  is  the  execution  of  a  trust,  and 
it  cannot  be  delegated.  The  act  of  signing  a  disbursing  officer's  check 
is  likewise  an  execution  of  a  trust — a  public  trust;  and,  hence,  the  an- 
swer to  the  question  submitted  is, — ^that  a  disbursing  officer  or  disburs- 
ing agent  cannot  confer  lawful  authority  on  his  clerk,  or  on  any  other 
person,  to  sign  checks  or  drafts  in  his  own  name  or  in  the  name  of  such 
officer  or  agent,  upon  any  public  funds  deposited  to  the  credit  of  such 
officer  or  agent  with  the  Treasurer  of  the  United  States  or  with  an  as- 
sistant treasurer  or  designated  depositary  of  public  moneys. 

Teeastjby  Department, 

First  Comptroller's  Offi4:e,  February  6, 1882. 


Circular  instructions  relative  to  public  moneys  and  official  checks  of  United  States  disbursing 

officers.    {Ante,  p.  64.) 

1878.  1 

DbpaRTMKNT  No.  107.       >  TREASURY  DEPARTMENT, 

JiMl.  Trsaeury  JHv.  No.  26.  S  TVashington,  D.  C,  August  2Ay  1876. 

The  foUowiug  sections  of  the  Revised  Statutes  are  published  for  the  information  and 
guidance  of  all  concerned : 

''Section  3620.  It  shall  be  the  duty  of  every  disbursing  officer  having  any  publi<: 
money  intrusted  to  him  for  disbursement,  to  deposit  the  same  with  the  Treasurer  or  som^ 
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oae  of  tke  assistant  treasurers  of  tlie  United  States,  and  to  draw  for  t)^e  same  only  as 
it  may  be  required  for  payments  to  be  made  by  him  in  pursuance  of  law ;  and  all  trans- 
fers from  the  Treasurer  of  the  United  States  to  a  disbursing  officer  shall  be  by  draft  or 
warrant  on  the  Treasury  or  an  assistant  treasurer  of  the  United  States.  In  places, 
however,  where  there  is  no  Treasurer  or  assistant  treasurer,  the  Secretary  of  the  Treas- 
ury may,  when  he  deems  it  essential  to  the  public  interest,  specially  authorize  in 
wriiiug  the  deposit  of  such  public  money  in  any  other  public  depository,  or,  in  writ- 
ing, authorize  the  same  to  be  kept  in  any  other  manner,  and  under  such  rules  and 
regulations  as  he  may  deem  most  safe  and  effectual  to  facilitate  the  payments  to  pub- 
lic creditors. 

"Section 5488.  Every  disbursing  officer  of  the  United  States  who  deposits  any 
pablic  money  intrusted  to  him  in  any  place  or  in  any  manner,  except  as  authorized  b3'^ 
law,  or  converts  to  his  own  use  in  any  way  whatever,  or  loans  wifh  or  without  inter- 
I  est,  or  for  any  purpose  not  prescribed  by  law  withdraws  from  the  Treasurer  or  assist- 
ant treasurer,  or  any  authorized  depository,  or  for  any  purpose  not  prescribed  by  law 
tranafers  or  applies  any  portion  of  the  public  money  intrusted  to  him,  is,  in  every  such 
act,  deemed  guilty  of  an  embezzlement  of  the  money  so  deposited,  converted,  loaned, 
withdrawn,  transferred,  or  applied ;  and  shall  be  punished  by  imprisonment  with  hard 
labor  for  a  term  not  less  than  one  year  nor  more  than  ten  years,  or  by  a  fine  of  not 
more  than  the  amount  embezzled  or  less  than  one  thousand  dollars,  or  by  both  such 
tine  aud  imprisonment." 

In  accordance  with  the  provisions  of  the  above  sections,  any  public  money  advanced 
to  disbursing  officers  of  the  United  States  must  be  deposited  immediately  to  their  respect- 
ive credits,  with  either  the  United  States  Treasurer,  some  assistant  treasurer,  or  des- 
ignated depositary,  other  than  a  national  bank  depositary,  nearest  or  most  convenient, 
or,  by  special  direction  of  the  Secretary  of  the  Treasury,  with  a  national  bank  deposi- 
tary, except — 

(1.)  Any  disbursing  officer  of  the  War  Department,  specially  authorized  by  the  Sec- 
retary of  War,  when  stationed  on  the  extreme  frontier  or  at  places  far  remote  from 
such  deposititries,  may  keep,  at  his  own  risk,  such  moneys  as  may  be  intrusted  to  him 
for  disbursement. 

(2.)  Any  officer  receiving  money  remitted  to  him  upon  specific  estimates,  may  dis- 
burse it  accordingly,  without  waiting  to  place  it  in  a  depository,  provided  the  pay- 
ments are  due,  and  he  prefers  this  method  to  that  of  drawing  checks. 

Any  check  drawn  by  a  disbursing  officer  upon  moneys  thus  deposited,  must  be  in 
favor  of  the  party,  by  name,  to  whom  the  payment  is  to  be  made,  and  payable  to 
"order"  or  "bearer,"  with  these  exceptions : 

(1)  To  make  payments  of  individual  pensions,  checks  for  which  must  be  made  pay- 
able to  '*  order,"  (2)  to  make  payments  of  amounts  not  exceeding  twenty  dollars,  (3) 
to  make  payments  at  a  distance  from  a  depositary,  and  (4)  to  make  payments  of  fixed 
salaries  due  at  a  certain  period ;  in  either  of  which  cases,  except  the  first,  any  dis- 
bursing officer  may  draw  his  check  in  favor  of  himself  or  bearer  for  such  amount  as 
may  be  necessary  for  such  payment,  but  in  the  last-named  case  the  check  must  be 
drawn  not  more  than  two  days  before  the  salaries  become  due. 

Auy  disbursing  officer  or  agent  drawing  checks  on  moneys  deposited  to  his  official 
credit,  must  state  on  the  face  or  back  of  each  check  the  object  or  purpose  to  which  the 
avails  are  to  be  applied,  except  upon  checks  issued  in  payment  of  individual  pensions, 
the  special  form  of  such  checks  indicating  sufficiently  the  character  of  the  disburse- 
ment 

Sach  statement  may  be  made  in  brief  form,  but  must  clearly  indicate  the  object  of 
the  expenditure,  as,  for  instance,  "pay,"  "pay-roll,"  or  "  payment  of  troops,"  adding 
the  fort  or  station ;  * '  purchase  of  subsistence  "  or  other  supplies ;  "  on  contract  for  con- 
struction," mentioning  the  fortification  or  other  public  work  for  which  the  payment 
is  made  ;  "  payments  under  |20 ; "  "to  pay  foreign  pensions,"  &c. 
Checks  will  not  be  returned  to  the  drawer  after  their  payment,  but  the  depositary 
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wiMi  whom  the  acconnt  is  kept  shall  furnish  the  officer  with  a  monthly  statement  of 
his  deposit  account. 

No  allowance  will  be  jnade  to  any  disbursing  officer  for  expenses  charged  for  col- 
lecting money  on  checks. 

In  case  of  the  death,  resignation,  or  removal  of  any  disbursing  officer,  checks  pre- 
viously drawn  by  him  will  be  paid  from  the  fimds  to  his  credit,  unless  such  checks  have 
been  drawn  more  than  four  months  before  their  presentation,  or  reasons  exist  for  sus- 
pecting fraud. 

Every  disbursing  officer  when  opening  his  first  acconnt,  before  issuing  any  chocks, 
■will  furnish  the  depositary  on  whom  the  checks  are  drawn,  with  his  official  signature 
duly  verified  by  some  officer  whose  signature  is  known  to  the  depositary. 

For  every  deposit  made  by  a  disbursing  officer,  to  his  official  credit,  a  receipt  in 
form  as  below  shall  be  given,  setting  forth,  besides  its  serial  number  and  the  place 
and  date  of  issue,  the  character  of  the  funds,  t.  «.,  whether  coin  or  cnrrency ;  and  if 
the  credit  is  made  by  a  disbursing  o&cer's  check  transferring  funds  to  another  dis- 
bursing officer,  the  essential  items  of  the  check  shall  be  enumerated;  if  by  a  Treasury 
draft,  like  items  shall  be  given,  including  the  warrant  number ;  the  title  of  each  officer 
shall  be  expressed,  and  the  title  of  the  disbursing  account  shall  also  show  for  what 
branch  of  the  public  service  the  account  is  kept,  as  it  is  essential  for  the  proper  tran5- 
action  of  departmental  business  that  accounts  of  moneys  advanced  from  different  bu- 
reaus to  a  disbursing  officer  serving  in  two  or  more  distinct  capacities,  be  kept  separate 
and  distinct  from  each  other,  and  be  so  reported  to  the  department  both  by  the  officer 
and  the  depositary — the  receipt  to  be  retained  by  the  officer  in  whose  favor  it  is  issned 

No. .  Office  of  the  U.  S.  (Assistant  Treasurer  or  Dfpositarjf,) 

,  ,  18--. 

Beodved  of , nn7  dollars,  consisting  of ,  to  be  placed  to  hie  credit 

as ,  and  svbject  onljf  to  his  check  in  that  official  capacity. 

$ .  ,  U.  S.  {Assistant  Treasurer  or  Depositanf.) 

These  regulations  are  intended  to  supersede  those  of  January  2, 187^. 

CHAS.  F.  CONANT, 

Acting  Secretarif. 


IN  THE  MATTER  OF  THE  MILEAGE  TO  WpiCH  UNITED  STATES  iIAK8HAI> 
AKE  ENTITLED  FOR  SERVING  PROCESS  ISSUED  IN  CRIMINAL  CASES  BY 
COMMISSIONERS  OF  THE  CIRCUIT  COURTS.— MARSHALS'  MILEAGE  CASE 


1.  Marshals  of  the  United  States  are  entitled  to  mileage  for  the  distance  actually  and 

necessarily  traveled,  "in  going  only,  to  serve  any  process"  issned  by  commit- 
sioners  of  circuit  courts  for  the  arrest  of  persons  accused  of  crime. 

2.  When  such  process  is  issued  by  a  commissioner  distant  froin  the  place  where  the 

crime  or  offense  is  alleged  to  hare  been  committed,  it  should  generally  be  made 
returnable  to  the  commissioner  nearest  to  the  latter  place.  But,  in  snch  case,  the 
right  of  the  marshal  to  mileage  for  the  distance  actually  and  necessarily  traveled 
in  Seeing  from  the  place  where  the  process  is  Issued  to  the  place  where  it  isaerve*! 
is  not  defeated  by  the  clause  in  section  829  of  the  Revised  Statutes,  which  provider 
that  the  mileage  of  the  marshal  shall  "be  computed  from  the  place  where  the 
process  is  returned  to  the  place  of  service.'' 

3.  The  word  "returned''  in  the  clause  referred  to  was  originally  employed  in  the  act 

of  February  26, 1853  (10  Stats.,  164),  with  reference  to  the  common  practice  of 
making  return  of  process  issued  by  clerks  of  courts  and  circuit  court  commis- 
sioners to  the  offlc9r  by  whom  it  was.  issued ;  and  therefore  it  is  not  to  be  so  con- 
strued as  to  deprive  the  marshal  of  the  clear  right,  conferred  by  law  upon  him, 
to  mileage  for  going  to  serve  the  process. 


Digitized  by  VjOOQIC 


Serving  Process  in  Criminal  Cases — Marshals^  Mileage  Case.        89 

III  January,  1881,  a  warrant  of  arrest  on  a  criminal  charge  was  issued 
at  Sevierville,  in  the  eastern  district  of  Tennessee,  by  a  commissioner 
of  the  circuit  court  of  the  United  States  (Rev.  Stats.,  627,  727, 1014), 
and  there  delivered  to  a  deputy  marshal,  who  served  it  by  arresting  the 
accused  at  a  point  eighty-three  miles  distant;  and,  to  save  expense,  the 
defendant  was  taken  for  examination  before  the  nearest  commissioner, 
at  Blackwater,  only  four  miles  from  the  place  of  arrest.  The  marshal 
bas  charged  mileage  for  the  eighty-three  miles  traveled  in  going  to 
make  the  arrest.  It  sufficiently  appears  that  the  travel  was  actually 
and  necessarily  performed.  It  has  long  been  a  disputed  question,  which 
is  now  submitted  to  the  First  Comptroller  for  decision,  whether,  in  such 
case,  the  marshal  is  entitled  to  mileage  for  the  distance  actually  and 
necessarily  travelled,  or  only  from  the  place  where  the  process  is  served 
to  the  office  of  the  commissioner  before  whom  the  accused  is  taken  for 
examination.  By  the  former  rule,  in  this  case  the  mileage  would  be  for 
eighty-three  miles ;  by  the  latter,  only  four.  The  courts  for  this  district 
are  held  at  Knoxville. 

Decision  by  William  Lawb>^vc^j  First  Comptroller :  - 

The  original  act  of  Congress  prescribing^mileage  for  a  marshal  was 
that  of  May  8, 1792,  section  3  (1  Stats..  276),  which  gave  him  "for  his 
travel  out  in  serving  each  writ,  warrant,  attachment,  or  process  afore- 
said [in  chancery],  five  cents  per  mile,  to  be  computed  from  the  place  of 
service  to  the  court  where  the  writ  or  process  shall  be  returned  5  and  if 
more  persons  than  one  are  nanied  therein,  the  travel  shall  be  computed 
from  the  court  to  the  place  or  service  which  is  most  remote,  adding 
thereto  the  extra  travel  necessary  to  serve  it  on  the  other."  All  pro- 
cess was  then,  and  generally  ever  since,  made  returnable  to  the  court 
from  which  it  issue<l.  (Act  March  2,  1793, 1  Stats.,  335,  sec.  7 ;  Conk- 
ling's  Treatise,  302,  336;  Rev.  Stats.,  917, 918).  Under  tjje  original  act 
the  place  "  where  the  writ  or  process  shall  be  returned,"  being  the  same 
place  where  it  was  issued,  the  word  "returned"  had  precisely  the  same 
legal  effect  as  the  word  "  issued." 

Criminal  jurisdiction  in  respect  to  arresting,  imprisoning,  or  bailing 
persons  for  any  crime  or  offense  against  the  United  States,  with  author- 
ity in  such  case  to  issue  process  to  marshals,  was  first  given  to  circuit 
court  commissioners,  by  the  act  of  August  22, 1842,  section  1  (5  Stats., 
516;  Rev.  Stats.,  627,  727,  1014,  1983.— See,  in  respect  to  their  civil 
jarisdiction,  the  acts  of  September  24,  1789,  section  33 ;  1  Stats.,  91 ; 
March  2, 1793,  section  4 ;  1  Stats.,  334 ;  February  20, 1812,  section  1; 
2  Stats.,  679;  and  March  1, 1817, 3  Stats.,  350.)  The  act  of  September  24, 
1789,  section  27  (1  Stat.,  87 ;  Rev.  Stats.,  787),  having  made  it  the  duty 
of  the  marshal  "  to  execute  throughout  the  district  all  lawful  precepts 
directed  to  him,  and  issued  under  the  authority  of  the  United  States," 
it  l)ecame  his  duty,  by  force  of  this  statute,  and  of  the  act  of  1842,  to 
ext»cute  warrants  issued  by  commissioners.    It  is  well  settled  in  princi- 


Digitized  by  VjOOQIC 


90  First  Comptroller's  Office^  Treasury  Department 

pie,  that  the  daty  to  execute  the  new  process  attached  by  force  of  this 
legislation. 

The  provision  in  the  act  of  May  8, 1792,  regulating  the  fees  of  mar- 
shals for  execating  writs,  &c.,  remains  substantially  as  originally  en- 
acted. The  act  of  February  26,  1853  (10  Stats.,  164),  which  has  been 
carried  into  the  Revised  Statutes,  Title  XIII,  Chapter  Sixteen,  pre- 
scribes the  compensation  of  marshals 

<^For  travel  in  going  only  to  serve  any  process,  warrant,  attachment, 
or  other  writ,  including  writs  of  subpcena  in  civil  and  criminal  cases,  six 
cents  per  mile,  to  be  computed  from  the  place  of  service,  to  the  court  or 
place  where  the  writ  or  process  is  returned ;  and  if  more  than  one  per- 
son is  served  therewith^  the  travel  shall  be  computed  from  the  court  to 
the  place  of  service  which  shall  be  the  most  remote,  adding  thereto  the 
extra  travel,  which  is  necessary  to  sei've  it  on  the  others.^'  (Rev.  Stats., 
829.) 

Criminal  process  issued  by  a  circuit  court  commissioner  is  not  re- 
turned to  the  court  of  the  district,  but  copies  thereof  are  to  be  returned 
into  the  offtce  of  the  clerk  of  the  proper  court.  It  is  clear  from  the 
words  of  the  act  referred  to  that  in  the  case  stated  the  marshal  is  en- 
titled to  mileage  for  eighty-three  miles.  When  the  act  of  May  8, 1792, 
was  passed,  and  up  to  the  act  of  August  22, 1842,  all  criminal  process 
was  issued  by  the  clerk  of  the  proper  court  at  his  office  in  the  district 
where  the  court  was  held,  and  was  returnable  there.  The  marshal  was 
entitled,  as  the  act  of  1792  said,  <<  for  his  travel  out  in  serving  each 
writ,^^  or,  as  the  act  of  1853  says,  "for  travel  in  going  only  to  serve  any 
process."  The  intention  is  plain  that  hyhall  have  mOeage  for  his  act- 
ual and  necessary  travel  in  going  to  serve  the  writ.  A  marshal  having 
sundry  writs  might  make  a  circuitous  but  continuous  route  of  travel  to 
serve  process  on  half  a  dozen  different  parties,  reaching  the  most  re- 
mote one  last.  To  prevent  the  abuse  of  charging  mileage  by  the  cir- 
cuitous route  on  the  writ  last  served,  the  act  of  1792  provided  that  the 
mileage  should  be  computed  "from  the  place  of  service  to  the  court 
where  the  writ  or  process  shall  be  returned'^;  and  the  latter  was  the 
place  where  it  was  issued  and  delivered  to  the  marshal ;  or,  as  the  act 
of  1853  says,  "to  be  computed  from  the  place  of  service  to  the  court  or 
place  where  the  process  is  returned."  In  contemplation  of  the  provis- 
ions of  these  acts,  the  place  of  return  must  always  be  considered  to  be 
the  place  where  the  writ  was  issued,  otherwise  the  marshal  might  be 
deprived  of  compensation  "for  travel  in  going  •  to  serve  the  writ"  in 
cases  where  the  writ  was  made  returnable  elsewhere.  Each  clause  of 
the  statute  had  its  purpose ;  the  first  fixes  the  right  of  the  marshal  to 
mileage  "for  his  travel  out";  the  second  directs  the  distance  of  the 
"travel  out"  to  be  computed  by  the  shortest  practicable  route  of  return, 
whether  he  return  by  such  route  or  a  longer  one.  The  word  "  returned  " 
had  the  same  meaning  in  the  acts  of  1792  and  1853.  As  to  process  issued 
now  by  the  clerk  of  the  court,  and  requiring  actual  travel  fi^m  the  office 
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of  the  clerk  where  the  court  is  held,  the  same  rule  applies  in  computing 

mileage. 

If  the  rule  laid  down  in  the  act  of  1853  for  computing  the  mileage  be 
applied  literally 'to  the  case  now  under  consideration,  the  marshal  would 
be  entitled  only  to  mileage  for  four  miles ;  but,  on  the  other  hand,  it 
is  dear  that  it  would  be  improper  to  do  this,  for  the  marshal  did  not 
travel  those  four  miles  in  going  to  serve  the  writ,  and  it  is  in  "  going  only 
to  serve"  process  that  a  marshal  acquires  any  right  to  mileage.  If  this 
apparent  conflict  could  raise  a  doubt  in  respect  of  the  amount  to  be  paid 
the  marshal,  it  is  to  be  reasonably  resolved  in  favor  of  the  oflicer.  But 
there  is  no  doubt  he  is  clearly  entitled  to  mileage  for  eighty-three  miles. 
(United  States  vs.  Morse,  3  Story,  C.  0.,  91 ;  Oross^  Case,  8  Court  CL,  1; 
S.0.,14  Wall.,  479  5  Sleigh's  Case,  9  Court  CI.,  369;  Moortfs  Case,  4 
Court  GL,  139.)  The  same  result  is  reached  by  the  rule  of  construction 
that  effect  should  be  given  to  the  clear  intention  of  the  legislature,  and 
not  to  defeat  it  by  adhering  too  rigidly  to  the  mere  letter  of  the  statute, 
or  to  technical  rules  of  construction.  (Gates  vs.  National  Bank,  100  IT. 
S.,  244.)  The  intention  was  to  give  mileage  for  the  distance  actually 
and  necessarily  traveled.  If  necessary,  the  word  "  returned,"  in  the 
expression  "  place  where  the  process  is  returned,"  is  to  be  construed  as 
"issued."  (Gates  vs.  National  Bank,  100  U.  S.,  244;  Holiday  Case,  1 
Lawrence,  Comptroller's  Decisions,  32.)  This  may  be  done  under  the 
role  that  any  construction  which  would  lead  to  absurd  consequences 
should  be  discarded.  (United  States  i?«.Kirby,  7  Wall.,  482.)  Any  doubt 
that  may  exist  must  be  based  on  the  idea  that  the  second  clause  of  the 
act  of  1853,  in  respect  of  compuVition  of  mileage,  has  some  force  in  giv- 
ing the  right  to  mileage.  But  clearly  tliis  clause  is  only  intended  to 
prevent  an  abuse  or  misconstruction  of  the  first  clause,  which  does  give 
the  right  '^  for  travel,  in  going  only,"  the  necessary  distance  traveled 
The  word  "only"  clearly  shows  that  no  mileage  is  to  be  allowed  for  travel 
in  retoming.  If  the  last  clause  is  to  be  construed  as  having  been  in- 
.tended  to  reduce  the  straight  line  of  actually  necessary  travel  in  goings 
it  would  defeat  the  purpose  of  the  first  clause,  and  have  a  broader  effect 
than  its  evident  purpose.  It  is  unreasonable  to  suppose  that  mileage 
should  not  be  given  for  necessary  travel  in  serving  a  commissioner's 
process,  when  it  is  clearly  given  for  serving  similar  process  when  issued 
hy  tlie  clerk  of  a  court.  It  will  be  observed  that  the  statute  gives  the 
marshal  mileage  "  for  travel  in  going  only  to  serve  any  process,"  not  for 
coming  back  to  make  return.  If  mileage  for  travel  from  the  place  where 
a  writ  is  issued  to  the  place  where  it  is  served  be  not  allowed  in  this 
case,  the  marshal  would  not  even  be  entitled  to  the  four  miles'  travel 
from  the  place  of  arrest  to  the  nearest  commissioner.  And  if  the  writ 
^ere  to  be  returned  to  a*  commissioner  residing  at  the  place  of  arrest, 
no  mileage  fees  would  be  allowed,  if  literally  it  be  only  authorized  "  from 
the  place  where  the  process  is  returned  to  the  place  of  service." 

The  proper  practice  now  is  to  make  warrants  issued  by  commissioners 
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retarnable  in  accordance  with  the  circular  of  the  Attorney -General;  and 
unless  sufficient  reasons  be  shown  for  making  service  or  return  other- 
wise, any  mileage  claimed,  in  excess  of  that  which  would  accrue  if  the 
circular  had  been  complied  with,  should  be  disallowed.* 

When  practicable,  warrants  for  the  arrest  of  x>ersonR  charged  with 
crime  should  be  issued  by  the  circuit  court  commissioner  nearest  to  the 
place  where  the  defendant  may  be  found.  It  is  with  this  view  that  the 
law  authorizes  the  circuit  court  to  appoint  as  commissioners  ^'so  many 
discreet  persons  in  diiierent  parts  of  the  district  as  such  court  shall  deem 
necessary"  *^  on  account  of  the  extent  of  such  district  (Act  Feb.  20, 
1812,  2  Stats.,  678;  Eev.  Stat.,  627, 1983.)  When  complaint  is  made 
before  a  circuit  court  commissioner  that  a  crime  or  offense  has  been 
committed  at  a  distant  point,  and  there  is  another  commissioner  nearer 
to  said  point,  the  affidavit  of  the  complainant  should,  generally,  be  sent 
to  the  latter  commissioner;  by  whom  the  warrant  of  arrest  should  be 
issued.  (Ex  parte  Bollman  and  Swartwout,  4  Granch,  75;  Bev.  Stats., 
1984.) 

Mileage  will  be  allowed  for  eighty-three  miles. 

Teeasuet  Depaetment, 

First  Comptroller's  Office^  February  16, 1882. 


IN  THE  MATTEE  OF  THE  AUTHOEITY  TO  MAKE  A  CONTBACT,  WITHOUT 
ADVEETI8ING,  FOE  PEINTINO  LriHOGEAPHIC  PLATES  FOE  EEPOET  OF 
THE  COMMISSIONEE  OF  AGEICULTUEM^^OE  THE  YEAE  1880.— EXIGENCY 
CASE.  ^ 


1.  When  a  contract  is  made  by  which  a  party  a^eee  to  furnish  a  specified  number  of 

engravings  to  the  government  to  be  delivered  in  monthly  installments  at  a  speci- 
fied rate  per  100  sets,  full  performance  is  a  condition  precedent  to  the  right  to 
payment. 

2.  When  the  authority  of  the  officer  who  made  such  contract  continues,  he  and  the 

contractor  may  correct  the  contract  so  as  to  conform  to  the  intention  of  the  con- 
tracting parties,  and  require  payment  in  installments. 

3.  Section  3780  of  the  Be  vised  Statutes  requires  the  work  of  lithographing  and  en- 

graving plates  for  public  documents  to  be  let  by  the  Public  Printer  td  the  low- 
est bidder  after  advertisement,  but  also  authorizes  him  to  make  immediate  con- 
tracts, under  the  direction  of  the  Joint  Committee  on  Public  Printing,  when,  in 


*  On  the  4th  of  August,  1881,  the  Attomey-Gteneral  issued  a  circular  letter  to  the 
judges  of  the  circuit  courts,  requesting  them,  respectively,  to  make  an  order  as  fol- 
lows: 

"  It  is  further  ordered,  that  whenever  a  warrant  shall  be  issued  by  a  Commissioiier 
for  the  arre^  of  any  person  it  shall  be  made  returnable  before  him,  provided  he  be 
the  commissioner  nearest  or  most  convenient  to  the  residence  of  the  accused.  If  he  is 
not,  then  he  shall  retain  a  copy  of  the  affidavit  on  which  the  warrant  is  issued,  and 
make  the  warrant,  accompanied  by  the  original  affidavit,  returnable  before  a  com- 
missioner having  an  office  and  acting  nearest  to  the  residenoe  of  ths  aoeosed;  aad 
such  commissioner  shall  make  the  examination  of  the  party,  and  discharge,  comviit 
to  prison,  or  admit  to  bail,  as  the  case  may  be.*' 
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their  opinion,  the  exigencies  of  the  public  service  do  not  Justify  adyertisement 
for  proposals.  On  March  1,  1881,  the  committee  gave  the  Public  Printer  au- 
thority to  make  a  contract  without  advertisement,  but  the  contract  was  not 
made  until  July  2, 1882.  Held :  (1)  The  judgment  of  the  committee  is  conclu- 
sive as  to  the  existence  of  the  exigency  which  justified  the  making  of  a  contract 
without  advertisement.  (2)  But  as  the  contract  was  not  made  *'  immediately/' 
or  within  such  reasonable  time  as  might  be  regarded  as  within  the  meaning  of 
that  term,  it  was  made  without  authority  of  law,  and  is  void.  No  officer  was 
authorized  to  ratify,  and  hence  the  acceptance  by  the  Public  Printer  of  the 
plates  printed  under  the  contract  imposes  no  liability  on  the  United  States. 
(3)  Time  is  the  controlling  element  in  exercising  the  po^  er  to  decide  if  an  ex- 
igency exists. 

4.  Under  section  3732  of  the  Bevised  Statutes  an  authorized  contract  for  supplies  may 

be  made  in  advance  of,  and  contingent  on,  the  making  of  an  appropriation  to 
pay  therefor. 

5.  Contracts  requiring  expenditures  in  excess  of  appropriations  are  as  to  such  excess 

void. 

6.  The  government  is  not  generally  estopped  from  denying  the  validity  of  unauthor- 

ized contracts  made  by  its  officers. 

7.  Every  person  is  bound  at  his  penl  to  know  the  extent  of  the  authority  of  public 

officers. 

8.  Contracts  made  on  behalf  of  the  government  either  without  authonty  of  [law  or 

in  violation  of  law  are  generally  void. 

9.  A.  statute  which  requires  a  public  contract  to  be  reduced  to  writing  is  mandatory. 

Executory  contracts  made  under  such  statute,  but  not  reduced  to  writing,  can- 
not be  enforced. 
10.  When  supplies  are  furnished  to  the  United  States  under  a  void  contract,  and  there 
18  no  authorized  ratification  thereof,  the  fact  that  such  supplies  have  been  ap- 
plied to  the  beneficial  use  of  the  United  States  gives  no  right  to  compensation 
as  upon  a  quantum  valebant.  As  between  private  citizens  a  right  to  compen- 
sation would  exist,  because  the^arty  receiving  the  supplies  thereby  impliedly 
promises  to  pay  their  value.  But  the  United  States  is  not  so  bound,  because  no 
officer  is  authorized  to  ratify,  and  the  principle  applies  that  **  ordinarily  no  man 
can  make  himself  the  creditor  of  the  government  by  an  act  of  his  own/' 

The  joint  resolution  of  March  2, 1881  (21  Stat.,  520),  authorized  the 
printing  of  300^000  copies  of  the  Annual  Eeport  of  the  Commissioner  of 
Agricoltare,  for  the  year  1880.  It  is  the  dnty  of  the  Public  Printer 
to  purchase  all  materials  and  machinery  which  shall  be  necessary  for 
the  Government  Printing  Office ;  to  take  charge  of  all  matter  which  is 
t^be  printed,  engraved,  lithographed,  or  bound;  to  keep  an  account 
thereof  in  \he  order  in  which  it  is  received,  and  to  cause  the  work 
to  be  promptly  executed ;  to  superintend  all  printing  and  binding  done 
at  the  Government  Printing  Office,  and  to  see  that  the  sheets  or  volumes 
are  promptly  delivered  to  the  officer  who  is  authorized  to  receive  them. 
(Rev.  Stats.,  3760.) 

Whenever  any  charts,  maps,  diagrams,  views  or  other  engravings  are 
required  to  illustrate  any  document  ordered  to  be  printed  by  either 
house  of  Congress,  such  engravings  are  to  be  procured  by  the  Public 
Prioter  under  the  direction  and  supervision  of  the  Committee  on  Printing 
of  the  house  ordering  the  same.  (Bev.  Stats.,  3779.)  When  the  prob- 
sAble  cost  of  such  charts,  maps,  &c.,  exceeds  two  hundred  and  fifty 
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dollars,  the  lithography  and  engraving  ih  to  be  awarded  to  the  lowest 
and  best  bidder,  after  advertisement  by  the  Pablic  Printer,  nnder  the 
direction  of  the  Joint  Committee  on  Pablic  Printing.  But  the  committee 
may  authorize  him  to  make  immediate  contracts  for  lithographing  or 
engraving,  whenever,  in  their  opinion,  the  exigencies  of  the  pnblic  serv- 
ice do  not  justify  advertisement  for  proposals.    (Rev.  Stats.,  3780.) 

March  1, 1881,  and  before  the  passage  of  the  resolution  referred  to, 
the  Joint  Committee  on  Public  Printing  authorized  the  Public  Printer 
to  contract,  without  advertising,  for  a  large  number  of  expensive  lith- 
ographic plates  for  the  said  annual  report. 

July  1, 1881,  Messrs.  A.  Hoen  &  Co.,  of  Baltimore,  submitted  a  writ- 
ten proposal  to  do  the  work  for  $96,000,  and  their  proposal  was  accepted 
by  the  Public  Printer  July  2, 1881. 

Appropriations  for  the  Government  Printing  Office  were  made  for 
the  fiscal  year  ending  June  30, 1882,  by  the  act  of  March  3, 1881.  (21 
Stat.,  455.) 

February  16,  1882,  the  Public  Printer  says :  "  The  contract  was  not 
made  with  Hoen  &  Co.  until  the  1st  of  July  last,  because  the  appro- 
priation for  public  printing  and  binding  would  not  justify  it."  (See  Con- 
gressional Becord,  December  21,  1881 ;  also  Senate  Mis.  Doc.  !N"o.  20, 
Forty-seventh  Congress,  first  session,  December  20, 1881.) 

The  contract  is  as  follows : 

Baltimoee,  July  1, 1881. 
Hon.  John  D.  Defbees, 

Public  Printer^  Wdshir^gton,  D.  C. 

Dear  Sib  :  The  undersigned  respectfully  propose  to  print  in  their 
superior  lithocaustic  process,  and  furnish  300,000  copies  each  of  the 
twenty- two  (22)  colored  and  twenty-nine  (29)  plain  illustrations  of  the 
Diseases  of  Domestic  Animals,  more  particularly  enumerated  in  their 
proposal  for  Special  Beport  Ko.  34,  and  at  the  same  rate  as  therein  pro- 
posed of  $27.20100  per  100  sets;  and  also  lithograph  300,000  copies  of 
each  of  the  thirteen  (13)  colored,  and  one  (1)  plain  illustrations  for  the 
Chemists'  Beport  at  the  rate  of  I4.8O-100  per  100  sets ;  being  the  sixty- 
five  (65)  plates  (35  colored  and  30  plain)  accompanying  the  Beport  of  the 
Commissioner  of  Agriculture  for  the  year  1880,  and  amounting  in  the 
s^ggregate  to  $96,000 ;  and  to  deliver  the  same  in  such  monthly  install- 
ments as  you  may  direct. 

We  are,  respectfully,  your  obedient  servants, 

A.  HOEN  &  CO. 

The  above  proposition  is  accepted  July  2,  1881. 

JOHN  D.  DBFBEES, 

Public  Printer, 

Hoen  &  Co.  proceeded  to  execute  the  contract,  and,  January  23, 1882, 
presented  to  the  Public  Printer  a  voucher  fof  work  performed  from  No- 
vember 16, 1881,  to  January  9, 1882,  for  lithographing  and  printing  50,000 
copies  each  of  the  fifty-one  plates  to  accompany  the  article  on  "Diseases 
of  Domestic  Animals  "  at  $27.20  per  100  sets,  $13,600;  and  for  50,000 
copies  each  of  fourteen  plates  to  accompany  the  report  of  the  chemist^ 
at  $4.80  per  100  sets,  $2,400.    This  voucher  was  approved  by  the  Pub- 
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lie  Printer,  and  referred  to  the  First  Auditor.  The  latter  stated  an  ac- 
count thereon,  per  Eeport  ISo.  228,775,  dated  January  27, 1882,  on  which 
he  eertifled  as  follows : 

(No.  228,775.    Recorded  January  27,  1882.) 

Treasury  Department, 
First  Auditor's  Office, 

January  27,  1882. 
I  hereby  certify  that  I  have  examined  and  adjusted  an  account  be- 
tween the  United  States  and  A.  Hoen  &  Co.  of  Baltimore,  Md.,  in 
amount,  $16,000,  for  lithographing  and  printing  plates  to  accompany  the 
Eeport  of  the  Commissioner  of  Agriculture  for  1880,  and  find  nothing 
legally  due  them,  no  proper  evidence  having  been  furnished  that  the 
provisions  of  section  3780,  Revised  Statutes,  have  been  complied  with. 
No  evidence  is  filed  in  this  ca«e  showing  that  an  exigency  existed 
ffheu  permission  was  given  by  the  joint  committee,  nor  does  the  certifi- 
cate recite  the  fact.  The  letter  of  said  committee  to  the  Public  Printer, 
a  copy  of  which  is  transmitted  herewith,  and  under  authority  of 
which" said  work  is  claimed  to  have  been  done,  would  seem  to  have  no 
reference  to  the  300,000  copies  of  the  Agricultural  Eeport  authorized  to 
be  printed  by  the  joint  resolution  of  March  2,  1881,  from  the  fact  that 
it  bears  date  March  1, 1881,  one  day  prior  to  the  existence  of  said  resolution^ 
as  appears  from  the  statement  and  vouchers  herewith  transmitted  for 
the  decision  of  the  First  Comptroller  of  the  Treasury  thereon. 

E.  M.  EEYNOLDS, 

First  Auditor. 

The  account  and  vouchers  ftre  now  submitted  to  the  First  Comptroller 
for  his  decision. 

Hon.  William  Pinkney  Whyte,  for  the  claimants,  made  an  oral  argu- 
ment, and  presented  a  brief,  making  these  points : 

The  discretion  is  lodged  with  the  joint  committee  who  authorized  the 
making  of  a  contract ;  and  whenever  the  work  is  of  that  character  that 
the  public  service  can  be  better  served  by  direct  contract  than  by  ad- 
vertising, they  are  alone  vested  with  authority  to  determine  when  the 
proper  exigency  exists.  Once  decided  by  the  committee,  its  opinion 
becomes  the  law  of  the  case.  They  so  decided,  and  gave  authority  for 
an  immediate  contract  as  of  March  1, 1881.  The  question  arises,  how 
long  could  that  order  for  an  immediate  contract  last!  The  answer  is, 
until  the  Printer  was  in  condition  to  execute  it.  He  could  not  make 
any  contract  for  the  work  until  he  had  the  manuscript  of  the  report,  and 
knew  exactly  what  plates  were  required.  The  report  was  not  delivered 
to  the  Public  Printer  until  June  27, 1881.  (See  Senate  Mis.  Doc.  No. 
20,  first  session  Forty-seventh  Congress.) 

There  was  no  joint  committee  in  June,  1881,  because  the  Forty-sixth 
Congress  closed  on  March  4  of  that  year,  and  no  advertisement  could 
have  been  made  under  their  direction,  or  awards  of  bids  by  them  at 
that  time ;  so  that  the  only  authority  under  the  law  to  guide  the  Pub- 
lic Printer  was  the  order  to  make  contract  given  by  the  joint  committee 
March  1, 1881. 

Again,  there  was  no  appropriation  available  until  July  1, 1881.  The 
word  "immediate '^  was  not  understood  by  the  committee  to  mean  instan- 
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taneou8,  but  was  interpreted  in  its  real  sense,  without  anything  in  medio, 
that  is,  between,  to  wit,  a  contract  without  any  advertisement  between 
the  resolution  for  printing  and  its  execution.  This  was  the  sense  in 
which  the  committee  supposed  the  lawmakers  intended  it  to  be  undei- 
stood;  and  it  is  the  literal  sense,  as  the  word  is  used  by  lexicographers, 
so  that  time  is  not  to  be  considered,  but  the  intervention  of  anything 
between  the  order  and  its  execution. 


Decision  by  William  Lawrence,  First  Comptroller. 
There  are  several  grounds  upon  which  this  claim  cannot  be  paid : 

I.  Assuming  that  the  contract  in  question  is  valid,  and  that  the  mm 
now  claimed  for  the  work  performed  is  a  ratable  proportion  of  the 
price  of  the  work  agreed  to  be  d;One,  there  is  no  provision  requiring  pay- 
ment in  installments  (Rev.  Stat.,  3048);  and  the  result  is  that  payment 
cannot  be  required  until  the  contract  is  fully  performed  on  the  part  of 
the  claimants.  The  agreements  by  the  claimant  to  perform  work,  and 
of  the  government  to  pay  therefor,  are  mutual  and  dependent ;  and  fall 
performance  of  the  former  is  a  condition  precedent  to  the  right  to  pay- 
)nent.  (2  Parsons,  Cont.,  525, 528  n.,  675 ;  1  Greenl.  Ev.,  sec.  08 ;  Slater 
vs.  Emerson,  19  How.,  224  ^  S.  C,  22  How.,  42.)  The  fact  that  the  con- 
tract was  not  fully  performed  is  not  of  itself  sufficient  ground  for  a  for- 
mal certification  by  the  Auditor  that  nothing  is  legally  due  to  the  con- 
tractors. In  such  case  the  item  claimed  should,  unless  the  contract  has 
been  terminated,  be  suspended  until  full  performance  on  the  part  of  the 
contractors.  But  it  is  probable  that  the  ciairaantsand  the  Public  Printer 
supposed  and  intended  that  payment  should  be  made  in  installments  for 
the  work  performed.  If  so,  they  would  now  be  permitted  to  make  the 
written  contract  conform  to  the  real  intention  of  the  parties  j  carefully 
observing,  however,  the  requirements  of  section  3048  of  the  Kevised  Stat- 
utes, that  "  payment  shall  not  exceed  the  value  of  the  service  rendered, 
or  of  the  articles  delivered  previously  to  such  payment.''  The  executive 
officers  who  are  authorized  to  ^^  settle  and  adjust"  claims,  (Rev.  Stat, 
230),  have  power  to  ascertain  what  installments  of  payment  are  due 
according  to  the  real  intention  of  the  parties  to  the  contract ;  but  it  is 
their  duty  to  require  very  clear  proof  of  any  intention  to  pay  by  install- 
ments before  they  will  depart  from  the  exact  legal  ellect  of  the  wonls 
used  in  a  contract. 

II.  Xo  payment  can  be  made  under  this  contract,  because  it  is  voiil. 
The  statute  provides  that,  in  such  case  as  this,  the  lithographing  of 

plates  and  the  printing  therefrom  "  shall  be  awarded  to  the  lowest  ami 
best  bidder  after  advertisement  by  the  Public  Printer,  under  the  direc- 
tion of  the  Joint  Committee  on  Public  Printing."  The  Joint  Committee 
may,  however,  authorize  the  Public  Printer  to  make  "  immediate  con- 
tracts for  lithographing  or  engraving  whenever,  in  their  opinion,  the 
exigencies  of  the  public  service  do  not  justify  advertisements  for  pro- 
posals."   (Rev.  Stat.,  3780.)    On  March  1 ,  1881 ,  the  committee  gave  the 
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Pablic  Printer  aathority  to  make  a  contract  without  advertisement,  but 
the  contract  was  not  made  until  July  2.  On  the  law  and  facts  stated 
the  question  arises,  was  the  contract  a  valid  one! 

It  may  be  conceded  that  the  discretion  of  the  Joint  Committee,  when 
exercised,  is  conclusive  as  to  the  propriety  of  making  a  contract  without 
advertisement  for  proposals.    (United  States  vs.  Speed,  8  Wall.,  77 ; 
Cobb's  Case,  7  Court  CI.,  470 ;  Thompson's  Case,  9  Id.,  188 ;  15  Op.,  257, 
243;  P.  &  T.  B.  E.  Co.  vs.  Stimpson,  14  Pet.,  448 ;  Allen  vs.  Blunt,  3 
Story,  742;  Wilkes  vs.  Dinsman,  7  How.,  89;  United  States  vs.  Arre- 
dondo,  6  Pet.,  691.)    It  may  not  be  material  that  the  authority  was  given 
March  1,  after  the  passage  of  the  joint  resolution  but  be/ore  its  ap- 
proval, March  2.    (Holden  vs.  Joy,  17  Wall.,  226,  227.) 
Bat  for  other  reasons  the  so-called  contract  is  void. 
1.  It  was  made  without  authority.    The  power  of  the  committee  was 
given  by  the  statute  in  order  to  authorize  the  Public  Printer  to  make 
"immediate  contracts.'^    It  cannot  be  said  that  an  authority  given  on 
31arch  first  or  second  to  make  an  immediate  contract,  either  continues 
or  is  exercised  in  making  a  contract,  as  in  this  case,  four  months  after- 
wards.   (United  States  vs.  Speed,  8  Wall.,  83 ;  Emory's  Case,  4  Court 
CL,  401 ;  Thompson's  Ca«e,  9  Court  CI.,  201 ;  16  Op.,  253.)    It  would  do 
violence  to  the  word  ^^mmediate"  to  hold  that  it  can  be  extended  to 
cover  a  period  of  four  months.    An  exigency  cannot  be  presumed  to 
exist,  because  the  statute  requires,  as  evidence  of  its  existence,  the  as- 
sent of  the  Joint  Committee.    The  law  does  not  presume  the  continu- 
ance of  the  exigency,  because  the  statute  provides  that  it  shall  be  met 
by  an  immediate  contract.    An  assent  given  on  March  second  cannot 
be  presumed  to  continue  to  July  second,  since  it  was  given  for  immedi- 
ate action  only.    **The  law  requiring  advertisements  and  proposals  for 
pnblic  contracts  obviously  was  intended  by  Congress  to  invite  compe- 
tition among  bidders,  and  to  prevent  favoritism  and  fraudulent  combi- 
nations in  awarding  contracts''  (Harvey  vs.  United  States,  8  Court  CL, 
506 ;  2  Op.  Att.  Gen.,  259 ;  10  Op.,  262),  and,  therefore,  in  order  to  pro- 
vide in  exceptional  cases  for  exigencies  in  the  public  service,  when  a 
contract  should  be  made  immediately  for  materials  or  services,  section 
3780  of  the  Eevised  Statutes  gives  discretionary  authority  to  the  Joint 
Committee  to  waive  in  such  cases  the  general  provision  of  law  requiring 
advertising.    A  delay  of  four  months  is,  in  the  absence  of  any  evidence 
of  the  continued  assent  of  the  committee  to  an  exigency  requiring  a 
contract  without  advertising,  beyond  any  reasonable  purpose  of  the 
statute.    The  Joint  Committee  could  have  given  no  assent  after  March 
4, 1881,  because  the  Forty-sixth  Congress  expired  on  that  day,  and  the 
House  of  Representatives  could  have  had  no  members  on  that  commit- 
tee until  the  meeting  of  the  Forty-seventh  Congress  in  December,  1881. 
The  question  as  to  what  is  an  exigency,  and  the  effect  of  contracts 
made  ander  statutes  of  this  character,  have  been  considered  in  many 
eases.     (Fowler's  Case,  3  Court  CL,  61 ;  Childs'  Ca«e,  4  Id.,  176  j  Mason's 
H.  Ex.  219 7 
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Case,  Id.,  495 ;  Wentworth's  Case,  5  Id.,  302 ;  Harvey  vs.  United  States, 
8  Id.,  501 ;  Thompson's  Case,  9  Id.,  187 ;  McKee's  Case,  12  Id.,  504, 540; 
S.  C,  97  U.  S.,  233 ;  DriscolFs  Case,  13  Court  C1-,  36;  Driscoil  vs.  Fnited 
States,  96  U.  8.,  421 ;  United  States  vs.  Speed,  8  Wall.,  83 ;  15  Op.,  243, 
256.)  The  langaage  of  the  statute,  as  well  as  the  authorities,  regard 
the  ^^  exigency''  as  one  requiring  immediate  service. 
•  In  Veazie  Bank  rs.  Fenno  (8  Wall.,  536),  Mr.  Chief  Justice  Chase 
uses  the  word  ^'exigencies"  in  the  sense  of  meaning  an  immediate  press- 
ing necessity ;  one  requiring  a  resort  to  unusual  powers  and  efibrts. 
This  is  evidently  the  meaning  of  the  same  word  in  section  3780  of  the 
Eevised  Statutes,  which  requires  "advertisement  by  the  PubUc  Printer, 
under  the  direction  of  the  Joint  Committee  on  Public  Printing." 

If  some  specified  person  is  ready  .to  make  a  contract,  and  none  other 
can  be  found  to  perform  it,  this  may  constitute  an  exigency  if  there  be 
an  immediate  necessit^^  for  the  service  required  to  be  i>eiibrmed ;  bat 
if  there  be  no  such  pressing  necessity  the  statute  requires  an  advertise- 
ment for  proposals;  and,  obviously,  when  a  pressing  necessity  exists, 
such  necessity  requires  that  a  contract  be  made  at  the  earliest  conven- 
ient and  reasonable  time.  Assuming,  what  would  seem  improbable, 
that  when  there  is  atnple  time  for  advertisement  and  no  advertisement 
has  been  made,  these  conditions  might  be  decided  to  be  an  <' exigency," 
and  that  the  Joint  Committee  had  authorized  the  contract  to  be  made 
at  any  time,  still  the  law  has  not  given  such  authority  to  the  committee. 
Time  is  expressly  made  an  element  in  the  exercise  of  the  power.  If  the 
owner  of  stocks  should  authorize  a  broker  to  sell  them  immediately, 
would  any  court  hold  that  the  authority  continued  four  monthsf  The 
fact  that  the  manuscript  was  not  furnished  earlier  to  the  Public  Printer 
cannot  change  the  effect  of  the  statute,  nor  create  an  authority  which 
he  did  not  have  when  he  received  it 

2.  The  delay  in  making  the  contract  is  not  justified  by  the  faet  that 
the  appropriation  from  which  payment  was  to  be  made  did  not  become 
available  until  July  first,  because  the  authority  to  make  the  contract 
was  given  on  March  second.  As  a  question  of  expediency,  it  may,  in 
the  absence  of  any  explanation,  be  presumed  that  the  contract  should 
then  have  been  made  within  a  reasonable  time  after  the  latter  date.  A 
contractor  who  can  have  four  months'  time  to  perform  work  and  prepare 
engravings  before  delivery  thereof,  may  often  afford  to  give  better  terms 
than  if  he  were  required  to  do  similar  work  on  short  notice.  Asa  ques- 
tion of  law,  it  would  seem  that  the  contract  might  easily  have  been  made 
in  March  for  the  delivery  of  the  plates  on  or  afl»r  July  first,  following. 

The  Eevised  Statutes  provide  in  relation  to  public  contracts,  that — 

Sec.  3732.  No  contract  or  purchase  on  behalf  of  the  Fnited  States 
shall  be  made,  unless  the  same  is  authorized  by  law  or  is  under  an  ap- 
propriation adequate  to  its  fulfillment,  except  in  the  War  and  Navy 
Departments,  for  clothing,  subsistence,  forage,  fuel,  quarters,  or  trans- 
portation, which,  however,  shall  not  exceed  the  necessities  of  the  cur- 
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rent  year.    (Harvey  vs.  United  States,  8  C.  Cls.,  601j  Mason's  Case, 
Court  Cls.,  495.) 

Sec.  3733.  No  contract  shall  be  entered  into  .for  the  erection,  repair, 
or  furnishing  of  any  public  building,  or  for  any  public  improvement, 
which  shall  bind  the  Government  to  pay  a  larger  sum  of  money  than 
the  amount  in  the  Treasury  appropriated  for  the  specific  purpose. 

The  joint  resolution  of  March  2, 1881,  authorized  the  publication  of 
the  Agricultural  Report  with  its  engravings.    The  statute  intrusted  the 
work  to  the  Public  Printer.    The  contract  for  engravings  therefore  was, 
by  necessary  inference,  authorized  by  the  joint  resolution.    When  a 
duty  is  imposed  by  law,  the  authority  to  employ  all  the  usual  and  proper 
means  of  executing  it  is  implied,  and  this  includes  the  necessary  con- 
tracts in  the  authorized  modes.    (Story,  Agency,  sec.  58;  Fowler's  C?.se, 
3  Court  Gls.,  50.)    When  an  officer  is  authorized  by  law  to  make  a  con- 
tract which  is  not  for  the  service  of  any  specific  year,  he  may  properly 
do  80  contingent  on  an  appropriation,  and  let  the  contractor  take  the 
risk  of  its  being  made.    If  materials  be  required  for  a  fiscal  year  not 
yet  commenced,  and,  prior  to  such  year,  there  be  an  existing  authority 
by  law  to  make  a  contract  for  such  material,  it  is  competent  to  make  a 
present  contract  for  delivery,  and  payment  at  the  beginning  of  or  dur- 
ing the  fiscal  year;  but  the  payment  is  to  be  made  contingent  upon  and 
fit)m  such  appropriation  as  is  or  may  be  provided.    This  involves  no 
liability  in  conflict  with  section  3679  of  the  Kevised  Statutes ;  and  it  is 
the  necessary  effect  of  section  3732  of  the  Revised  Statutes.    The  limi- 
tation on  the  power  to  contract  which  is  imposed  in  a  class  of  cases  by 
section  3733,  recognizes  the  general  rule.    The  act  of  June  22, 1874  (18 
Stats.,  144),  x>rohibiting  the  renting  of  certain  buildings  until  an  appro- 
priation therefor  shall  have  been  made,  recognizes  the  right  of  officers, 
authorized  by  existing  law,  to  make  such  contracts,  generally,  in  antici- 
pation of  an  appropriation.    The  propriety  of  such  discretionary  power 
mnst  be  manifest,  as  a  measure  of  public  necessity  and  economy.    If 
contracts  for  supplies  for  an  approaching  fiscal  year  can  only  be  made 
until  after  it  has  commenced,  largely  enhanced  prices  may  be  exacted 
and  great  delay  may  ensue.    When  the  authority  to  procure  supplies 
or  services  rests  solely  on  an  appropriation  act  which  is  to  become  avail- 
able for  a  named  fiscal  year,  commencing  after  its  passage,  and  there  is 
no  other  law  giving  power  to  make  advance  contracts  for  such  supplies 
or  services,  it  may  be  more  diffcult  to  determine  what  should  be  done. 
The  Bevised  Statutes  provide  that — 

Sec.  3679.  No  department  of  the  government  shall  expend,  in  any  one 
fiscal  year,  any  sum  in  excess  of  appropriations  made  by  Congress  for 
that  fiscal  year,  or  involve  the  government  in  any  contractfor  the  future 
payment  of  money  in  excess  of  such  appropriations. 

When  an  appropriation  has  been  made  which  is  to  become  available 
at  a  fixed  future  day,  adequate  provision  exists  for  the  execution,  after 
the  day  fixed;  of  work  authorized  to  be  done  thereunder^  and  for  eon- 
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tracts  for  sucli  work.  The  advertisement  for  proposals  for  such  work, 
or  even  the  making  of  a  contract  therefor,  does  not  contemplate  any 
liability  on  the  part  of  the  United  States,  until  the  appropriation  has 
become  available.  A  strict  literal  construction  of  section  3679  might? 
however,  prohibit  the  making  of  such  a  contract  prior  to  the  availability 
of  the  appropriation ;  but  even  such  a  construction  does  not  forbid  tak- 
ing,  before  the  appropriation  has  become  available,  the  necessary  pre- 
liminary steps,  such  as  advertising  for  and  receiving  proposals  for  the 
making  of  such  a  contract  when  the  ai)propriation  becomes  availa- 
ble. Such  a  mode  of  facilitating  the  public  business  is  reasonable  and 
expedient.  It  may  frequently  be  greatly  to  the  interest  of  the  public 
service,  by  saving  delay,  where  time  is  an  element  of  value,  to  prepare 
in  such  a  manner  for  the  execution  of  important  work.  In  the  case  of 
the  usual  necessary  supplies  for  the  public  service,  for  which  the  appro- 
priations annually  made  do. not  become  available  until  the  first  day  of 
July  of  each  year,  it  is  not  reasonable  to  suppose  that  Congress  has  for- 
bidden the  proper  officers  of  the  government  from  entering  into  con- 
tracts until  weeks  or  perhaps  months  have  elapsed  after  the  necessity 
for  such  supplies  has  arisen,  or  that  advertisements  for  proposals  cannot 
in  such  case  be  made  until  the  first  day  of  July  of  each  year.  But  it  is 
equally  unreasonable  to  create,  by  construction,  an  exigency  which  will 
dispense  with  the  wise  provision  made  in  respect  of  advertisements  for 
supplies  or  services.  The  requirement  as  to  advertissing,  and  the  pro- 
hibition in  respect  of  making  contracts  in  excess  of  appropriations,  are 
each  designed  for  the  protection  of  the  public ;  and  it  has  been  held  that 
public  contracts  which  exceed  the  amount  appropriated  for  the  supplies 
or  services  contracted  for,  are  void.  (Trenton  Company's  Case,  12 
Court  CL,  147 ;  McCollum's  Case,  17  Court  CI.,  92 ;  4  Op.,  (>02 ;  9  Id.^  19, 
602;  Fowler's  Case,  3  Court  CI.,  44,  50;  Curtis'  Case,  2  Court  CL,  144.) 

Where  in  any  case  there  is  no  authority  by  law  to  make  a  contract,  or 
no  appropriation  which  implies  such  authority,  no  contract  can  be  mad© 
which  can  impose  any  liability  on  the  government.  This  is  the  neces- 
sary effect  of  the  general  principles  of  public  policy;  and  section  3732 
of  the  Eevised  Statutes  is  declaratory  of  these  principles  and  of  the  cora- 
mon-law  rule.    (Donovan  vs.  Mayor,  &c.,  of  N.  Y.,  33  New  York,  291.) 

3.  The  statutory  provisions  requiring  advertising  are  not  directory, 
they  are  mandatory;  and  hence  it  must  be  held  in  the  present  case  that 
the  so-called  contract  is  void. 

It  is  frequently  difficult  to  ascertain  whether  a  statute  was  intended 
to  be  directory  or  mandatory  as  applied  to  private  persons,  and  no  very 
definite  rule  has  been  established.  It  may  be  said,  generally,  that  when 
a  statute  prescribes  a  preliminary  act,  as  of  the  essence  of  something  re- 
quired to  be  done  thereafter,  the  requirement  in  respect  of  the  anteced- 
ent act  is  mandatory ;  but  if  the  antecedent  act  be  unimportant  and  not 
essential  the  statute  is  directory.  (Sedgwick,  Stat,  and  Const.  L.,  316.) 
Thus,  a  provision  for  the  proclamation  of  a  vacancy  in  an  office,  and  no- 
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tice  of  an  election  to  fill  it,  is  mandatory,  and  an  election  held  without 
itisvoid.  (Jfc.,  316,  n. ;  McCune  vs.  Welles,  11  Cal.,  49 ;  Stayton  vs.  Hnl- 
ings,  7  Ind.,  144;  Koch  vs.  Bridges,  45  Miss.,  247 ',  Frank  vs.  San  Fran- 
cisco, 21  Cal.,  668;  Achorn  vs.  Matthews,  38  Me.,  173;  Veazie  t?«.  China, 
50  Me.,  518;  Chapman  vs.  Inhabitants  of  Limerick,  58  Me.,  390;  Milford 
w.  Orono,  Id.,  529.) 

The  question  is  one  of  legislative  intent,  to  be  judged  of  by  the  lan- 
guage employed,  the  purpose  in  view,  and  the  evils  to  be  avoided.  In 
cases  like  the  present  one  the  language  of  the  statute  shows  that  Con- 
gress did  not  intend  that  a  contract  should  be  made  without  advertis- 
ing. It  says  that  the  committee  may  authorize  the  Public  Printer  to 
mak^  immediate  contracts  without  advertising.  This  is  equivalent  to 
saying  that  if  the  committee  do  not  so  authorize,  no  contract  shall  be 
made  without  previous  advertisement.  Expressio  unius  est  exclusio  alte- 
riu8.  And  when  authority  is  given  to  make  an  immediate  contract,  and 
it  is  not  made  until  several  weeks  or  months  have  elapsed,  it  cannot  be 
said  that  the  committee  has  authorized  it  to  be  made  without  advertise- 
ment. The  purpose  of  the  statute,  its  whole  policy,  will  be  defeated  if 
the  provision  requiring  advertising  may  be  disregarded  in  cases  like 
tlie  present  one.  The  evils  to  be  guarded  against  require  the  language  of 
Congress  to  be  resi)ected  and  obeyed  as  mandatory,  in  order  to  prevent 
favoritism  and  fraudulent  combinations.  The  public  iuterest  requires  free 
competition  in  bids  for  public  contracts,  and  that  all  parties  shall  have 
an  open,  honest,  and  equal  opportunity  to  share  in  the  benefits  of  pub- 
lic work.  The  authorities  show  that  the  statute  is  to  be  construed  as 
mandatory.  (Sedgwick,  Stat,  and  Const.  L.,  316, 317 ;  Hogan  vs.  Devlin, 
2  Daly,  184 ;  Hiues  vs.  Lockport,  5  Lansing,  16, 21 ;  People  vs.  San  Fran- 
cisco, 36  Cal.,  595 ;  Henderson's  Case,  4  Court  CI.,  75;  Emery  &  Blake's 
Case,  Id.,  401 ;  Supervisors  vs.  United  States,  4  Wall.,  435 ;  City  of 
Galena  vs.  Amy,  5  Id.j  705 ;  Davidson  vs.  Gill,  1  East,  64 ;  Malcom  vs. 
Kogeis,  5  Cow.,  188;  Mayor  vs.  Furze,  3  Hill,  612;  Bex  vs.  Black  wold, 
2  Chitty,  251 ;  Kex  vs.  Barlow,  2  Salk.,  609 ;  Vern.,  154.) 

4.  The  reasons  generally  assigned  for  regarding  the  duty  to  advertise 
as  directory  only  are  not  well  founded. 

The  duty  of  officers  executing  similar  statutes  requiring  advertise- 
ment has  been  repeatedly  affirmed.  (Berrien,  August  29, 1829,  2  Op., 
259;  Crittenden,  July  13,  1852,  5  Op.,  566;  Devens,  May  3,  1877, 15 
Op.,  255.)  The  right  to  rescind  executory  contracts  made  without 
advertising  has  been  asserted  by  the  Attorneys-General.  (6  Op.,  406 ; 
15  Op.,  255.)  But  it  was  said  by  Attorney-General  Bates  that  "after  a 
party  has  entered  into  a  contract  with  the  government  in  good  faith 
[without  the  advertisement  required  by  law]  and  has  so  far  performed 
bis  part  of  the  same,  that  to  rescind  it,  or  declare  it  illegal,  and  so  in- 
capable of  execution,  would  subject  him  to  loss  and  injury,  whilst  the 
government  would  yet  enjoy  the  benefits  of  his  labor  or  expenditure, 
the  contract  cannot  be  avoided  or  changed  to  the  injury  of  the  other 
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party  by  the  government.^  (10  Op.,  416, 423.)  Attorney-General  Dev- 
ens  held  that  in  such  case  the  contract  is  obligatory  on  the  Uuited 
States,  so  far  as  it  may  have  been  execnted ;  bat  that  so  far  as  it  is  execu- 
tory and  unperformed,  it  may  be  rescinded.  (16  Op.,  23, 255,  419, 484.) 
And  it  has  been  further  held  in  this  class  of  cases  that  <<  a  contract  made 
without  due  advertisement  is  not  valid  and  binding  upon  the  govera- 
ment;  and  that  the  fact  that  the  contractor  made  in  good  faith  expend- 
itures to  enable  him  to  perform  the  same  does  not  give  it  validity." 
(Phillips,  Solicitor-General,  approved  by Pierrepont,  March  20, 1876;  15 
Op.,  539.)  And  a  decided  disapproval  was  expressed  in  this  opinion  of 
the  doctrine  previously  announced  by  Attorney-General  Bates  (10  Op., 
416),  that  although  a  statute  requiring  advertising  ^<  has  been  disregarded, 
yet  if  the  contract  has  been  partially  performed,  it  cannot  be  deemed  void, 
but  must  be  executed  according  to  its  t^rms.*^  The  opinion  that  a  con- 
tract partially  execnted  could  not  be  rescinded  by  the  government  was 
founded  upon  the  maxim,  ,/fm  non  dehety  sed  factum  valet  (10  Op.,  423], 
and  upon  ''the  magnitude  of  the  injustice  which  such  an  application  of 
the  law  [asserting  a  right  to  rescind]  would  work.''    (See  14  Op.,  577.) 

In  such  a  conflict  of  views,  it  must  be  conceded  that  there  can  be 
nothing  authoritative  in  the  opinion  cited,  and  that  the  statement  once 
made,  that  an  opinion  is  "only  advisory,''  and  that  officers  "are  free  to 
follow"  their  "own  convictions"  (5  Op.,  566,  Crittenden,  July  13, 1S52), 
was  not  entirely  out  of  place.  Besides  this,  the  First  Comptroller  is 
required  to  make  a  decision  which,  when  rendered,  is  "conclusive on  the 
executive  branch  of  the  government"  (Eev.  Stat.,  191),  and  he  cannot 
turn  his  responsibility  over  to  other  oflBicers. 

There  are  several  classes  of  public  contracts  as  to  which  varions 
questions  arise  in  respect  of  their  validity.  Among  these  the  following 
may  be  mentioned: 

i.  Contracts  made  without  any  authority  of  law. 

ii.  Contracts  made  in  violation  of  a  statute  or  against  pnbliox>olicy. 
•iii.  Contracts  by  subordinate  officers  requiring  the  assent  of  superior 
officers. 

iv.  Contracts  required  to  be  made  in  writing. 

V.  Contracts  assigned  in  violation  of  law,  and  performed  in  whole  or 
in  part  by  assignees. 

vi.  Contracts  made  under  a  statute  requiring  advertisement  and  let- 
ting to  the  lowest  bidder. 

These  questions  would  generally  arise  on  one  or  other  of  the  following 
points:  (1)  As  to  the  original  validity  of  the  contract;  (2)  as  to  the  rights 
of  parties  before  any  performance ;  (3)  as  to  the  right  of  the  govern- 
ment to  rescind  after  part  execution  of  the  contract,  and  (4)  as  to  the 
rights  of  parties  after  part  or  full  performance  of  the  contracts 

There  are  some  well-settled  principles  which  are  generally  pertinent 
to  these  questions. 

(a.)  The  government  is  not  estopped  from  denying  the  validity  of  the 
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uoaathorized  acts  of  its  officers.  (Filor  ids.  United  States,  9  Wall.,  45; 
S.  C,  3  Court  Cls.,  45 ;  Parish  m.  United  States,  8  Wall.,  489;  Trenton 
Co.  Case,  12  Court  Cls.,  147 ;  Emery's  Case,  4  Court  Cls.,  402.) 

(6.)  Officers  cannot  generally  waive  the  rights  of  the  United  States, 
or  dispense  with  a  requirement  of  law.  ( Andreae  ids.  Sedfield,  98  U.  S., 
225;  S.  C,  12  Blatchf.  C.  C.  407.) 

(c.)  Every  person  is  bound,  at  his  peril,  to  know  the  extent  of  the  au- 
thority of  public  officers.  (Story,  Agency,  307  a.,  314,  126, 133, 134 ; 
Burroughs  on  Public  Securities,  5 ;  The  Floyd  Acceptances,  7  Wall., 
666;  8.  C,  7  Court  Cls.,  72;  Whiteside  vs.  United  States,  93  U.  S.,  257;  S. 
C,  12  Court  Cls.,  24;  Lee  vs.  Munroe,  7  Cranch,  306 ;  McDonald  vs.  Mayor, 
68  New  York,  23 ;  State  vs.  Hays,  52  Mo.,  578 ;  State  vs.  Bank  Mo.,  45 
Mo.,  628;  Mayor  vs.  Eeynolds,  20  Md.,  10;  People  t?«.Bank,  24  Wend., 
431 ;  Pierce's  Case,  1  Court  Cls.,  270 ;  Henderson's  Case,  4  Court  Cls., 
75;  Emery's  Case,  Id.^  402;  Thompson's  Case,  9  Id.^  188;  Trenton  Co. 
Case,  12  Court  Cls.,  147;  MoEee's  Case,  Jd.,  552;  McOollum's  Case,  17 
Court  Cls.,  92.) 

The  rights  of  the  parties  are  to  be  considered  with  these  principles  in 
view,  in  each  of  the  classes  of  contracts  named.  And  although  a  con- 
tract nnder  one  only  of  the  enumerated  classes  is  now  under  consider- 
ation, the  principles  generally  applicable  to  the  others  throw  light  upon 
the  present  contract. 

I.  Contracts  made  without  authority  of  law  are  void.  (The  Floyd 
Acceptances,  7  Wall.,  666 ;  Whiteside  vs.  United  States,  93  U.  S.,  253; 
McDonald  vs.  Mayor,  68  New  York,  23;  Thompson's  Case,  9  Court  Cls., 
201.)  And,  generally,  a  void  contract  is  'ineffectual  to  fix  any  liability 
upon  the  government"    (Pilor  vs.  United  States,  9  Wall.,  48.) 

II.  Contracts  made  in  violation  of  law  are  generally  void.  (2  Chit, 
Cent,  11  Am.  ed.,  1000-1005;  Bank  United  States  vs.  Owens,  2  Pet., 
527;  Groves  vs.  Slaughter,  15  Id..  472 ;  Creath  vs.  Sims,  5  How.,  192 ; 
Harris  vs.  Bunnels,  12  How.,  79 ;  Kennett  vs.  Chambers,  14  How.,  39 ; 
Thomas  vs.  City  of  Richmond,  12  Wall.,  355;  McDonald  vs.  Mayor,  68 
New  York,  23;  Emery's  Case,  4  Court  Cls.,  402;  1  Pars,  on  Contracts, 
458;  Sedgwick,  Stat,  and  Const.  L.,  2d  ed.,  69-74,  338-^41.) 

HI.  In  some  cases  contracts  can  only  be  made  by  subordinate  officers 
subject  to  the  approval  of  some  superior  officer.  Contracts  not  so  ap- 
proved generally  impose  no  liability  on  the  United  States,  unless  there 
be  a  subsequent  authorized  ratification.  (Filor  vs.  United  States,  9 
Wall.,  45 ;  Parish  Ca^e,  12  Court  Cls.,  609;  S.  C.  100  U.  S.,  500 ;  White- 
side vs.  United  States,  93  U.  S.,  248;  S.  C.  12  Court  Cls.,  24;  Wilcox  t?«. 
Jackson,  13  Pet.,  513;  McElrath's  Case,  102  U.  S.,  436;  S.  C.  12  Court 
Cls.,  201;  United  States  vs.  Eliason,  16  Pet.,  302;  The  Confiscation 
Cases,  20  Wall.,  109 ;  McCoUum's  Case,  17  Court  Cls.,  92;  Seward's  Case, 
2  Lawrence,  Compt  Dec.,  63.) 

Where,  with  the  full  knoyrledge  of  the  facta  concerning  it,  a  person 
ratifies  an  agreement  which  another  person  has  improperly  made,*  con- 
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oerning  the  property  of  the  person  ratifying,  the  latter  makes  himself  a 
party  to  the  agreement  as  fully  as  if  he  had  made  the  original  agree- 
ment ;  and  no  new  consideration  is  required  to  support  the  ratification. 
(Drakely  ve.  Gregg,  8  Wall.,  267.) 

Although  this  doctrine  is  well  settled,  it  does  not  apply  to  public  con- 
tracts ;  because,  obviously,  no  officer  or  agent  of  the  government  has 
authority  to  ratify  a  contract  which,  in  law,  is  regarded  as  an  improper 
one,  because  of  the  omission  to  observe  some  substantial  requirement  of 
law  in  making  it ;  as,  for  example,  the  omission  to  advertise  for  pro- 
posals in  order  that  the  contract  might  have  been  awarded  to  the  lowest 
bidder. 

lY.  It  is  settled  that  a  statute  which  requires  a  public  contract  to  be 
reduced  to  writing,  is  mandatory ;  and  hence,  that  executory  contracts 
not  reduced  to  writing,  cannot  be  enforced.  But  a  party  who  renders  serv- 
ices under  such  contract,  or  who  furnishes  supplies  to  the  government, 
is  entitled  to  payment,  as  upon  a  quantum  meruit^  or  quantum  valebant^ 
unless  the  contract  be  void  as  against  law  or  public  policy.  (Contract- 
Assignment  Case,  2  Lawrence,  Compt.  Dec,  472.)  But  this  is  upon  the 
ground  that  as  to  such  contracts  the  government  occupies,  in  most  re- 
spects, the  same  position  as  a  private  party,  when  performance  takes  a 
case  out  of  the  statute  of  frauds,  and  where  effect  should  be  given  to  the 
contract,  because  the  officer  or  agent  acting  for  the  government  had  au- 
thority to  make  a  valid  contract,  and  to  accept  the  services  rendered  or 
supplies  delivered.  (See  Acts  of  June  2, 1862, 12  Stats.,  411 ;  July  16, 
1798, 1  Stats.,  610 ;  February  27, 1877, 19  Stats.,  249 ;  Eev.  Stats.,  3743, 
3744;  Clark  County  t7«.  United  States,  93  U.  S.,  769 ;  Salomon  t?«.  United 
States,  19  Wall.,  17  ;  Slater  vs.  Emerson,  19  How.,  224 ;  Emerson  vs. 
Slater,  22  How.,  42  j  Lyon  vs.  Bertram,  20  How.,  149 ;  Whiteside  vs. 
United  States,  93  U.  S.,  250 ;  Henderson's  Case,  4  Court  Cls.,  75 ;  Linds- 
ley  vs.  United  States,  Id.j  359;  Burchiel  vs.  United  States,  4  Id.j  549; 
Bemheimer's  Case,  5  Id.y  65 ;  Jones'  Case,  11  Id.,  733 ;  Buffalo  B.  B.  B. 
Case,  16  Id.,  239;  McCoUnm's  Case,  17  i<2.,  92;  Burroughs  on  PubUc 
Securities,  510;  Louisiana  vs.  Wood,  102  U.  S.,  298;  Marsh  vs.  Fulton, 
Co.,  10  WalL,  676;  Watson  vs.  Turner,  Bull.  N.  P.,  147;  1  Selwyn,  N. 
P.,  50  n.) 

The  performance  which  takes  oases  in  which  the  government  is  con- 
cerned, out  of  the  statute  of  frauds,  applies  only  to  such  contracts  as 
would  be  valid  if  in  writing,  not  to  such  contracts  as  this,  which  is  void 
for  want  of  authority  either  to  make  or  ratify  it  (See  McDonald  vs. 
Mayor,  68  New  York,  28.) 

V.  When  a  public  contract  has  been  assigned  in  violation  of  the  stat- 
ute, and  the  assignee  has  furnished  the  supplies  required  by  it,  it  has 
been  held  that  he  is  entitled  to  payment  as  upon  a  quantum  meruit. 
(Act  July  17, 1862, 12  Stats.,  596;  Act  May  17, 1878, 20  Stats.,  62;  Rev. 
Stats.,  3737,  2106,  3963;  Wheeler's  Case,  5  Court  Cls.,  504;  Wanless' 
Case,6  /(«.,  126;  Francis'  Case,  11  Id.,  640;  Mason's  Case,  14  Id.,  59; 
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Field's  Ca«e,  16  J<L,  434;  BuflFalo  B.  R.  R.  Co.  Case,  Id.^  239;  Campbell 
w.  Dist.  Colambia,  2  Mac  Arthur,  536.)  B  ut  there  are  cases  which  hold  that 
a  contract  which  is  in  direct  opposition  to,  and  in  fraud  of  the  law,  can 
give  no  right  of  action  against  the  United  States,  either  on  the  contract, 
or  for  a  quantum  meruit  or  quantum  valebant;  and  that,  on  grounds  of 
public  policy,  the  liability  of  the  government  does  not  rest  precisely  on 
the  same  principles  which  apply  as  between  private  citizens.  (McDon- 
ald vs.  Mayor,  GS  New  York,  23;  Con  tract- Assignment  Case,  2  Law- 
reuee,Compt.  Dec,  472.)  The  principles  applicable  in  this  class  of  cases 
are  hereinafter  stated.  The  right  to  a  quantum  meruit^  in  this  class  of 
€0868,  is  not  defeated  upon  the  ground  of  the  want  of  power  in  officers 
of  the  government  to  make  an  original  contract  for  the  services  or  sup- 
plies, or  to  bind  the  government  in  an  implied  contract  by  acceptance 
of  the  service,  or  by  receipt  and  use  of  the  supplies.  Where  such  ac- 
ceptances and  use  are  authorized  and.  totally  disconnected  from  an  il- 
legal contract,  or  an  illegal  assignment  of  a  legal  contract,  the  right  to 
eouipensation  would  seem  to  be  clear.  But  a  party  who,  as  assignee  of* 
a  contract,  furnishes  supplies,  solely  by  virtue  of  the  assignment,  has  a 
claim  which,  at  its  inception,  is  in  opposition  to  and  in  fraud  of  the 
statute,  which  prohibits  such  assignments.  To  allow  such  a  claim  would 
be  to  defeat  the  whole  policy  and  purpose  of  the  statute,  and  to  that  ex- 
tent to  prejudice  the  public  service.  The  taint  of  illegality  cannot  be 
severed  from  the  transaction;  and  payment  of  the  claim  would  be  a 
premium  for  the  disregard  alike  of  statutes  and  contracts.  (Armstrong 
r«.  Toler,  11  Wheat.,  2^8,  278;  Groves  vs.  Slaughter,  15  Pet.,  474;  1 
Pars.  Cont.,  456.) 

VI.  There  are  sundry  statutes  requiring  advertisements  before  the 
making  of  contracts,  some  of  which  provide  that  in  cases  of  exigency, 
certain  officers  may  dispense  with  the  advertising.  (Act  March  2, 1861, 
12  Stats.,  220;  Eev.  Stats.,  3709,  3716,  3718, 3721, 3724,3726,3729,3767, 
3768,  492,  3765,  3780,  3827,  3941,  4667,  3957.)  It  is  well  settled  that 
wlien  an  officer  is  authorized  to  dispense  with  advertising,  and  he  has 
done  so  in  the  exercise  of  his  discretion,  and  made  a  contract  for  the 
public  service  without  advertising,  the  validity  of  the  contract  cannot 
be  made  to  depend  on  the  wisdom  or  skill  which  may  have  accompanied 
the  exercise  of  the  discretion.  (United  States  vs.  Speed,  8  Wall.,  83; 
Cobb's  Case,  7  Court  Cls.,  470;  Thompson's  Case,  9  Id.^  188;  P.  &  T.  R. 
R.  Co.  vs.  Stimpson,  14  Pet.,  448;  Allen  vs.  Blunt,  3  Story,  742 ;  Wilkes 
vs.  Dinsmore,  7  How.,  89.)  Cases  have  already  been  cited  as  to  the 
meaning  of  the  word  "exigency,'^  and  they  show,  to  some  extent,  the 
effect  upon  a  contract  made  when  no  exigency  exists.  In  DriscolPs  Case 
(13  Court  Cls.,  36),  Richardson,  J.,  delivering  the  opinion  of  the  court, 
*^aid,in  respect  of  public  contracts  made  without  th^  advertisement 
required  by  statute,  that  "at  most  the  contract  was  only  voidable;'^ 
but  the  language  quoted  cannot  be  regarded  as  authoritative,  as  judgment 
in  this  ease  was  reversed  in  the  Supreme  Court  on  another  point  of  law, 
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apd  this  point  was  not  considered.    (United  States  vs.  Driscoll,  96  U. 
S-,  424.) 

If  the  contraet,  in  this  case,  was  absolutely  void,  no  liability  against 
the  United  States  arises  under  it.  If  it  was  only  voidable,  not  haviug 
been  avoided,  a  liability  against  the  United  States  exists  under  it.  But 
it  is  void,  because  the  authority  of  the  Public  Printer  to  make  it  de- 
pended (1)  upon  a  previous  advertisement,  or  (2)  on  the  assent  by  the 
joint  committee  at  the  time  the  contract  was  made  to  dispense  with 
advertising.  As  neither  of  these  conditions  precedent  existed,  the  au- 
thority to  make  the  contract  never  vested  in  the.  Public  Printer.  It  has 
been  shown  that  the  statute  requiring  advertisement  before  making  a 
public  contract  is  mandatory ;  it  therelbre  follows  that  no  contract  can 
be  valid  without  advertisement,  unless  in  the  case  of  an  exigency  which 
affords  no  time  for  advertisement. 

The  contract  under  consideration  was  never  ratified,  because  no  offi- 
cer had  authority  to  ratify  it;  and  even  if  it  had  been  ratified,  the  gov- 
%ernment  is  only  bound  by  the  authorized  acts  of  its  agents. 

YII.  Is  the  government  liable  as  upon  a  quantum  valebant  t  It  is  clear 
there  is  no  such  liability :  First,  because  the  contract  was  originally  void, 
and  has  never  been  assented  to  or  ratified  by  the  government ;  aud, 
second,  because  the  claimant,  having  assented  to  a  contract  in  viola- 
tion of  the  statute  and  public  policy,  is  not  in  a  position  to  ask  relief. 

1.  The  United  States  is  a  great  public  political  corporation.  It  can 
only  act  by  its  duly  authorized  officers  or  agents,  and  these  officers  and 
agents  cannot  exceed  their  authority,  either^  in  making  contracts^  iu 
assenting  to  or  ratifying  any  irregular  or  illegal  act,  or  in  consenting 
to  receive  and  pay  for  goods  furnished.  (Whiteside  vs.  United  States, 
93  U.  S.,  257 ;  S.  0.,  12  Court  CI.,  24 ;  Hunter  vs.  United  States,  5  Pet., 
188;  United  States  vs.  Oheuewoth,  6  McLean,  139; , The  Floyd  Accept- 
ances, 7  Wall.,  666;  s.  c,  7  Court  CL,  68,  72;  1  Court  CL,  270;  MeEI- 
rath  vs.  United  States,  12  Court  CL,  216;  McKee's  Case,  12  Court  CL,* 
552 ;  Hodgson  vs.  Dexter,  1  Cranch,  345 ;  McCoUum  vs.  United  States, 
17  Court  CL;  Wilder  vs.  United  States,  16  Court  CL,  542;  Fraser  vs. 
United  States,  16  Court  CL,  515.) 

The  government  cannot  be  held  liable  for  goods  furnished,  unless  by 
previously  authorized  express  or  implied  contract,  or  by  subsequently 
authorized  assent;  for,  '< ordinarily,  no  man  can  make  himself  the  cred- 
itor of  another  by  any  act  of  his  own  unsolicited  and  purely  officious." 
(2  GreenL  Ev.,  107 ;  1  Pars.  Cont.  (6  ed.),  446;  1  Roll.  Abr.,  11,  pi.  1 ; 
Hunt  vs.  Bate,  Dyer,  272  a.;  Hayes  vs.  Warren,  2  Stra.,  933;  Eosoorla 
vs.  Thomas,  3  Q.  B.,  234;  Jeremy  vs.  Ooochman,  Cro.  £liz.,  442;  Dog- 
get  V8^  Vowell,  Moore,  643;  Hines  vs.  Butler,  3  Ired.  Eq.,  307;  People 
vs.  Supervisors,  3  Abbott,  Court  Appls.  N.  Y.,  560;  S.  C.  23  How,  Pr.  SO ; 
Frear  vs.  Hardenberg,  5  Johns.,  273 ;  Bartholomew  r^.  Jackson,  20  Johns., 
28 ;  Jennings  vs.  Brown,  9  M.  &  W.,  501 ;  Eastwood  vs.  Kenyon,  11  Ad. 
&  EL,  438;  Atkins  vs.  Banwell,  2  East,  505;  Wing  vs.  Mill,  1  B.  &  A., 
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104;  22  American  Jurist,  2 ;  XJnited  States  vs,  Macdaniel,  7  Pet.,  19.) 
To  hold  otherwise, "  would  place  the  government  at  the  mercy  of  all  its 
agents  and  officers."  (Pierce's  Case,  7  Court  Cls.,  73.)  If  a  party  toI- 
nnteer  to  pay  taxes  not  yet  due  which  have  been  assessed  upon  the 
land  of  another,  without  the  sanction  or  approval  of  the  party  assessed, 
the  latter  cannot  be  held  liable  by  the  former,  notwithstanding  the  pe- 
cuniary benefit  thoroby  received. 

In  this  case  there  was  no  authorized  contract,  as  already  shown. 
And  there  has  been  no  authorized  ratification  of,  or  assent  to  the  unau- 
thorized contract,  or  to  the  receipt  and  use  of  the  engravings  furnished. 
The  United  States  can  only  be  made  liable  in  the  form  it  has  authorized. 
The  law,  which  is  the  power  of  attorney  under  which  the  Public  Printer 
acted,  gave  but  one  mode  to  create  a  liability.  The  form  by  which 
he  could  bind  the  United  States  was  clearly  prescribed.  This,  by  nec- 
essary implication,  excluded  his  right  to  bind  the  United  States  in  any 
other.  But  it  is  not  necessary  to  resort  to  this  implication.  There  was 
an  absence  of  authority  to  bind  the  government  by  the  contract  which 
he,  in  form,  made.    There  has  been  no  authorized  ratification. 

The  receipt  of  the  printed  matter  by  the  Public  Printer  is  not  a  rati- 
fication of  the  original  contract;  because  he  had  no  authority  to  so  ratify 
it  Such  receipt  creates  no  implied  contract  or  liability,  because  the 
Public  Printer  had  no  authority  to  make  in  this  form  an  express  con- 
tract, much  less  an  implied  one.  He  was  not  authorized  to  receive  or 
use  the  printed  matter  furnished  by  the  claimants,  because  the  law  pre- 
scribed another,  a  different,  and  the  only  mode  by  which  he  was  author- 
ized to  procure  it.  It  has,  indeed,  been  used  for  the  benefit  of  the 
United  States,  but  against  its  expressed  will,  and  in  violation  of  law. 

The  government  may  be  bound  in  the  same  forms  as  private  parties, 
by  its  officers,  when  they  are  authorized  to  enter  into  a  contract  without 
,  the  formality  of  advertising.  Similarly  when  they  are  authorized  to 
receive  and  use  goods,  the  government  may  be  bound  therefor.  (Salo- 
mon vs.  United  States,  19  Wall.,  17;  Gibbons  t?^.  United  States,  6  Court 
CI.,  416,-  S.  C,  8  Wall.,  269;  Whiteside  vs.  United  States,  93  U.  S.,  266; 
Jones'  Case,  11  Court  CL,  736,  744;  Lindsley's  Case,  4  Id.,  360;  Burch- 
iel'8  Case,  Id,,  549;  Wheeler's  Case,  6  Id,,  604;  Wanless'  Case,  6  Id., 
323.)  Where  there  is  no  authorized  contract  express  or  implied,  and 
there  has  been  no  authorized  use  of  the  printed  matter,  but  on  the  con- 
trary a  clear  violation  of  law  in  all  that  has  been  done,  no  quantum 
rayfant  can  arise.  It  has  been  shown  that  the  original  contract  was  void 
because  of  want  of  advertisement,  void  for  want  of  power  to  make  it, 
void  as  against  the  language  of  the  statute,  void  as  against  its  policy, 
hence  any  attempt  to  ratify  it  without  authority  must  be  equally  void. 
The  power  to  ratify  an  agreement  can  only  exist  when  there  is  an  origi- 
nal power  to  make  it.  (Burroughs  on  Public  Securities,  608 ;  Whiteside 
r«.  United  States  93  U.  S.,  253;  United  States  vs.  Shoemaker,  7  Wall., 
»41;  McDonald  vs.  Mayor  K.  Y.,  68  liT.  T.,  26;  Mayor  vs.  Ray,  19  Wall., 
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484;  Louisiana  vs.  Wood,  102  TJ.  S.,  298;  State  vs.  Delafield,  8  Paige, 
527;  S.  C,  2  Hill,  169;  8.  C,  26  Wend.,  238;  Jones'  Case,  11  Court  CL, 
734;  see  Campbell  vs.  Dist.  Columbia,  2  MacArthur,  537.) 

Congress  alone  can  create  a  public  liability  when  there  has  been  no 
authority  given  by  law  to  make  a  contract.  (Delafield  vs.  State  of 
Illinois,  2  Hill,  N.  T.,  160.) 

2.  The  maxim  cited  in  10  Opinions,  page  423, — Fierinon  debet j  sed factum 
valet: — It  ought  not  to  be  done,  but  when  done  it  is  valid,  has  no  appli- 
cation here.    (5  Coke,  39;  1  Strange,  526;  19  Johns.,  N.  Y.,  84,  92;  12 
Id. J 11,  376.)    This  maxim  applies  as  between  private  persons  whose 
acceptance  of  work  may  operate  as  a  ratification  of  a  previous  informal 
contract  or  by  way  of  estoppel,  or  raise  a  new  implied  contract.    (Lyon  vs, 
Bertram,  20  How.,  149;  Emerson  vs.  Slater,  19  How.,  224;  s.  c,  22  How., 
28;  Swain  vs.  Seamaus,  9  Wall.,  254;  Marsh  vs.  Fulton  County,  10  Wall., 
676;  Bronson  vs.  Chappell,  12  Wall.,  681;  Burroughs  on  Public  Securi- 
ties, 508;  Louisiana  vs.  Wood,  102  IT.  S.,  298.)    But  when,  as  in  this 
case,  a  contract  has  been  made  without  authority,  the  attempt  to  ratify 
it,  or  bind  the  United  States  by  an  acceptance  of  the  work  done,  would 
be  equally  without  authority.    A  ratification  can  only  be  made  by  an 
officer  having  power  to  make  the  contract  in  the  form  required  for  the 
original  contract.    Some  statutory  requirements  must  "precede  the  re- 
ception of  the  material."     (McDonald  vs.  Mayor,  68  Xew  York,  26.) 
In  Marsh  vs.  Fulton  County  (10  Wallace,  676),  it  appeared  that  county 
bonds  had  been  issued  without  authority*,  and  it  was  claimed  that  they 
had  been  ratified  by  the  supervisors  of  the  county.    The  court  said: 
"The  supervisors  possessed  no  authority  to    •    •    •    issue  the  bonds 
•    •    •    without  the  previous  sanction  of  the    •    •.    •    voters  of  the 
county.    •    •    •    They  could  not,  therefore,  ratify  a  subscription  [issue 
of  bonds]  without  a  vote  of  the  county,  because  they  could  not  make  a 
subscription  in  the  first  instance  without  such  authorization."    (Allen 
r*.  Louisiana,  103  U.  S.,  86}  Hunter  vs.  Field,  20  Ohio,  340.)    As  the 
United  States  could  not  be  charged  with  a  liability  without  its  assent, 
and  as  there  has  been  no  authorized  assent,  the  claimant  can  have  no 
relief. 

3.  "The  magnitude  of  the  injustice''  in  refusing  to  pay  for  goods  ap- 
propriated to  the  use  of  the  government,  seems  to  have  been  relied  on 
to  support  the  right  to  a  quantum  meruit.  (10  Op.,  423.)  But  this  view 
of  the  case  substitutes  a  supposed  injustice  for  statutory  authority  in 
order  to  supply  the  absence  of  a  requirement  of  law  by  supporting  a 
violation  of  law.  If  there  be  any  injustice  in  such  a  case.  Congress  is 
the  proper  tribunal  to  appeal  to.  The  discretion  of  executive  officers  is 
not  a  safe  substitute  for  an  act  of  Congress.  While  it  is  their  doty  to 
be  careful  of  the  rights  of  citizens,  it  is  not  safe  for  them  to  overlook  the 
magnitude  of  the  injustice  which  would  be  done  to  the  public  by  giving 
to  a  direct  violation  of  law  the  effect  of  an  act  authorized  by  law.  It  is 
better  that  one  man,  or  many  men,  should  suffer  loss,  than  to  establish 
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a  rale  which  would  permit  favoritism,  fraudulent  combinations,  and 
corruption  to  an  unlimited  extent.  Public  morals  may  suffer  more  by 
official  disregard  of  law,  than  by  personal  pecuniary  loss.  SalmpopuU 
suprema  lex. 

4.  The  conclusion  reached  is  supported  by  many  principles  and  au- 
thorities besides  those  stated.  A  void  contract  is ''  ineffectual  to  fix  any 
liability  upon  the  government^'  (Filer's  Case,  9  Wall.,  48.)  "  No  recov- 
ery can  be  had  for  value  parted  with  upon  an  illegal  contract."  (Peck 
w.  Burr,  10  New  York,  294.)  "  Clearly,  if  an  act  of  Parliament  expressly 
prohibit  the  transaction  in  respect  whereof  an  agreement  is  entered  into, 
such  agreement  will  be  invalid."  (2Ghit.Cont.,  11  Am.  ed.,  1003 ;  Sedg- 
wick, Stat,  and  Const.  L.,  2d  ed.,  6^74,  338-^1;  Thomas  vs.  City  of 
Bichmond,  12  Wall.,  349 ;  State  vs.  Hastings,  12  Wise,  596;  Goodrich 
f9.  Moore,  2  Minn.,  61;  Lardner's  Case,  7  Court  Cls.,  530 ;  Thompson's 
Case,  9  Id.j  187;  Shaver's  Case,  4  Jd.,  440;  Mosher  vs.  Independent 
School  District.,  44  Iowa,  122 ;  Agawam  National  Bank  vs.  South  Had- 
ley,  21  Albany  L.  J.,  516,  April,  1880;  Gause  vs.  City  of  Clarksville,  19 
Id.,253;  Burroughs'  Public  Securities,  287,  507;  Cundell  vs.  Dawson, 
4  C.  B.,  376;  Little  vs.  Poole,  9  B.  &  C,  192;  Bensley  vs.  Bignold,  5  B. 
&  Aid.,  335 ;  Stevens  vs.  Robyison,  2  C.  &  J.,  209 ;  Ex  parte  Dyster,  2 
Rose,  Bank.  Cas.,  34, 349.)  The  case  of  McDonald  vs.  Mayor  of  New  York 
((>8  N.  Y.,  23)  is  instructive,  its  reasoning  convincing,  and  its  logic  con- 
clusive. It  was  an  action  brought  to  recover  the  value  of  gravel  and 
stone  sold  and  delivered  to  the  city  in  1869  and  1870  at  the  request  of 
the  superintendent  of  roads,  and  used  in  making  streets.  The  statute 
was  not  complied  with  which  required  contracts  for  materials  to  be  made 
by  the  head  of  the  street  department,  upon  sealed  bids,  in  compliance 
with  public  notice  advertised  pursuant  to  anauthority  to  purchase  given 
by  the  Common  Council.  It  was  the  duty  of  the  city  to  keep  the  streets 
in  repair;  and  the  superintendent  was  charged  with  carrying  this  duty 
into  effect,  and  he  certified  the  bills  as  correct.  Folger,  J.,  in  deny- 
ing the  right  of  the  claimant  to  recover,  said  of  the  statutes  referred  to  in 
that  case,  that  they  ^^  are  fitted  to  insure  of&cial  care  and  deliberation, 
and  to  hold  the  agents  of  the  public  to  personal  responsibility  for  ex- 
penditure ;  and  they  are  a  limit  upon  the  powers  of  the  corporation,  in- 
somuch as  they  prescribe  an  exact  mode  for  the  exercise  of  the  power  of 
expenditure."  And,  commenting  on  the  claim  of  the  plaintiff  to  recover 
niH>n  a  quantum  meruit,  because  the  eity,  having  <<  appropriated  the  ma- 
terials •  *  •  is  bound  to  deal  justly  and  pay  him  the  value,"  he 
said:  '^  If  the  restriction  put  upon  municipalities  by  the  legislature  for 
the  purpose  of  reducing  and  limiting  the  incurring  of  debt,  and  the  expen- 
diture of  the  public  money,  may  be  removed  upon  the  doctrine  now  con- 
tended for,  there  is  no  legislative  remedy  for  the  evils  of  municipal  gov- 
ernment •  •  •  Restrictions  and  inhibition  by  statute  are  practically 
of  no  avail  if  they  can  be  brought  to  naught  by  the  unauthorized  action 
of  eyeiy  official  of  lowest  degree  acquiesced  in  or  not  repudiated  by  his 
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saperiors."  (Donovan  vs.  Mayor,  33  N.  Y.,  291 ;  Peteraou  vs.  Mayor,  17 
K  Y.,  449.)  An  able  writer  says :  '<  If  the  act  done  is  contrary  to  the 
express  policy  of  the  state  •  •  •  contracts  in  violation  of  that  pol- 
icy are  simply  void,  and  neither  party  to  the  contract  will  be  heard  in  a 
coort  where  they  seek  to  be  reimbarsed  for  moneys  expended  in  viola- 
tion of  the  laws.  *  *  *  In  such  a  case  the  conrt  simply  withholds  its 
hand  and  leaves  the  parties  to  the  illegal  contract  where  they  have 
placed  themselves  by  their  own  volition."  (Burroughs,  Public  Securi- 
ties, 511.) 

5.  The  claimant  cannot  recover  because  he  is  a  party  to  a  contract 
made  in  violation  of  law. 

It  is  true  that  there  are  cases  in  which  the  United  States  was  held 
liable  upon  implied  contracts,  or  upon  ratified  informal  or  irregular  con- 
tracts, and  also  upon  parol  contracts  which  should  have  been  in  writing. 
But  these  were  cases  in  which  the  claimant  did  not  violate  the  prohi- 
bition, or  general  public  policy,  of  the  statute.  That  an  illegal  or  im- 
moral consideration  renders  a  contract  void,  and  that  courts  will  not 
aid  in  enforcing  such  contracts,  is  well  settled.  I^x  tut^  causa  non  or- 
itur actio. — Ux  dolo  malo  non  oritur  actio.  But  the  rule,  at  least  as  to 
contracts  made  for  the  government,  goes  further.  If  such  a  contract 
\  be  made  in  violation  of  ^'restrictions  and  inhibitions"  prescribed  by 
statute  ''for  the  purpose  of  reducing  and  limiting  the  expenditure  of 
the  public  money,"  or  of  limiting  the  jwwer  of  officers  by  requiring  con- 
ditions which  are  plainly  made  the  essence  of  the  authority  to  exist 
before  its  exercise,  contracts  in  violation  of  such  statute  are  void. 
(McDonald  vs.  Mayor,  68  !New  York,  23.)  Ux  maleficio  non  oritur  con- 
tractus.— Ex  pacto  illicito  non  oritur  actio.  (Broom,  Leg.  Max.,  666.) 
Thus,  in  Harris  vs.  Bunnels.(12  Howard,  84),  it  is  said  that  "when  the 
statute  is  silent  [as  to  penalty  or  invalidity]  and  contains  nothing  from 
which  the  contrary  can  be  properly  inferred,  a  contract  in  contraven- 
tion of  it  is  void.  •  •  •  The  law  will  not  aid  either  of  two  parties 
who  are  in  pari  delicto j  in  the  violation  of  a  statute.  •  •  •  The  rule 
is  not  allowed  for  the  benefit  of  either  party  to  an  illegal  contract,  bat 
altogether  upon  grounds  of  public  policy."  In  Grooves  vs.  Slaughter 
(15  Peters,  471)  it  is  said  of  contracts  prohibited  by  statute,  that "  when- 
ever the  object  of  a  prohibition  is  to  protect  the  public  and  not  one  for 
purposes  of  reventie,  or  some  regulation  connected  with  the  execution 
of  municipal  laws,  there  can  be  no  recovery  by  a  person  who  has  com- 
mitted an  act  at  variance  with  the  prohibition,  whether  the  act  be  the 
particular  thing  forbidden  or  not.  •  •  •  No  plaintiff  will  receive 
the  aid  of  the  court  in  prosecuting  his  claim  where  it  is  founded  on  a 
violation  of  the  law,  or  an  act  contrary  to  public  policy." 

When  a  contract  is  made,  and  only  one  party  to  it  violates  a  statutoi-y 
prohibition,  it  may  be  valid  in  favor  of  the  party  not  in  fault.  But  when 
both  parties  to  a  contract  in  making  it  violate  a  statute  enacted  to  pre- 
vent fraud  in  the  public  service  and  protect  the  public  interests,  the 
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contract  is  void,  and  a  court  will  not  aid  either  to  enforce  it.  Section 
3780  of  the  Bevised  Statutes  made  it  unlawful  for  the  claimant  to  enter 
into  the  contract  now  in  question,  because  he  was  not  ^'  the  lowest  and  best 
bidder."  He,  as  fully  as  the  Public  Printer,  acted  in  violation  of  the  stat- 
ute. He  is  therefore,  on  principles  of  public  policy  and  law,  entitled  to  no 
relief  from  either  the  executive  or  judicial  branches  of  the  government 
(1  Pars.  Cont,  458 ;  Chitty,  Oont.,  11  Am.  Ed.,  1001 ;  Armstrong  vs. 
Toler,  11  Wheat,  278 ;  Kennett  vs.  Chambers,  14  How.,  39 ;  Thomas  vs. 
City  of  Eichmond,  12  Wall.,  355;  Sprott  vs.  United  States,  20  Wall., 
459;  Cope  vs.  Rowland,  2  Cromp.  Mee.  &  Ros.,  157.) 

2^0  fact  is  presented  which  raises  any  doubt  of  the  good  faith  of  the 
able  officer  who  made  the  contract  in  question,  or  of  the  reputable  con- 
tractors who  are  now  the  claimants.  But  on  legal  principles  no  pay- 
ment can  be  made.  Congress  will,  no  doubt,  give  all  proper  relief  in 
the  matter. 

The  claim  is  disallowed.* 

Treasury  Department, 

First  Comptroller's  Office, 

February  27, 1882. 


IK  THE  MATTER  OF  COMPENSATION  OF  A  MARSHAL  OF  THE  UNITED 
states  HOLDING  OVER  AFTER  THE  EXPIRATION  OF  HIS  TERM  OF 
OFFICE.— EVANS'S  CASE. 


1.  A  marfthal  of  the  United  States  holding  over  after  the  expiration  of  his  term  of  of- 

fice, and  performing  its  duties,  is  not  entitled  to  payment  from  the  United  States 
of  the  flees  and  compensation  prescribed  by  statute  for  services  rendered  to  the 
goTemment. 

2.  A  party  \vho  acts  for  the  goYemment  without  authority  of,  or  in  violation  of,  law 

cannot  from  bis  own  wrong  create  a  valid  claim  to  compensation  when  there  is 
no  subsequent  authorized  assumption  to  pay,  ratification,  or  assent. 

3.  No  conrt  or  officer  is  authorized  to  ratify  the  acts  of  a  marshal  holding  over  after 

the  expiration  of  his  term,  so  as  to  charge  the  United  States  with  a  liability  to 
pay  compensation  for  services. 

4.  The  acts  of  a  <2e  facto  officer  are  valid  in  so  far  as  they  affect  the  public,  or  third 

persons  who  have  an  interest  in  them.  , 

5.  Hunter's  case  (1  Lawrence,  Comptroller's  Decisions,  151)  distinguished  in  principle 

from  those  cases  which  adopt  the  general  rule  that  a  de  facto  officer  is  not  en- 
titled to  fees  or  compensation. 

Samuel  P.  Evans  was  commissioned  as  marshal  of  the  United  States 
for  the  eastern  district  of  Tennessee  for  four  years  from  the  16th  day 
of  March,  1877.    The  Senate  was  in  session  on  the  16th  of  March,  1881, 

*  The  private  act,  chapter  86,  approved  April  21,  1882,  ''  authorizing  the  Public 
Printer  to  pay  A.  Hoen  and  Company,  of  Baltimore,  Maryland,  for  the  lithocaustio 
itlnstrations  made  by  them''  (22  Stats.,  private  laws,  page  9),  recognizes  the  correct- 
ness of  this  decision. 
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when  his  term  expired,  and  so  continued  until  after  May  19.  His  suc- 
cessor was  appointed  in  May,  and  the  confirmation  by  the  Senate  Tcaa 
May  19, 1881.  May  31, 1881,  his  successor  was  qualified  and  took  pos- 
session of  the  office. 

Marshals  for  the  Territories  hold  their  offices  for  four  years,  and  until 
their  successors  are  appointed  and  qualified.  (Bev.  Stat.,  1876.)  But  all 
marshals  except  those  in  the  Territories  are  appointed  for  four  years 
only.  (Rev.  Stat.,  779.)  And  when  their  terms  expire,  thej  are  author- 
ized to  execute  all  such  precepts  as  may  be  in  their  hands.  (Bev.  SUt, 
790.) 

In  case  of  a  vacancy  in  the  office  of  a  marshal  within  any  circnit. 
the  circuit  justice  of  such  circuit  may  fill  the  same,  and  the  pei^son  ap- 
pointed by  him  shall  serve  until  an  appointment  is  made  by  the  Presi- 
dent and  the  appointee  is  duly  qualified,  and  no  longer.  (Bev.  Stat., 
793.) 

When  the  term  of  Mr.  Evans  expired,  the  circuit  justice  who  had  been 
assigned  to  his  circuit  was  retired,  and  a  successor  had  not  been  desig- 
nated, so  no  appointment  could  be  made.  During  the  period  from  March 
17  to  May  30,  inclusive,  Mr.  Evans  and  his  deputies  continued  to  exe- 
cute the  processes  of  the  courts  and  to  attend  their  sessions.  Accounts 
*  for  the  services  so  performed  have  been  approved  by  the  proper  court 
(Bev.  Stat.,  846;  act  February  22, 1875,  18  Stat,  333),  and  are  now  sub- 
mitted to  the  First  Comptroller.  The  question  to  be  decided  is,  whether 
Mr.  Evans  is  entitled  to  be  paid  by  the  United  States  the  fees  of  the 
office,  or  to  compensation  for  the  services  rendered  by  him  daring  the 
period  from  March  17  to  May  30,  inclusive  (Best  vs.  Polk,  18  Wall,  112; 
7  Op.,  303),  other  than  on  process  in  his  hands  when  his  term  of  office 
expired.  His  services  were  well  performed,  were  valuable  to  the  gov- 
ernment, the  office  would  have  been  vacant  if  he  had  not  continued  to 
serve,  no  objection  wa«  made  from  any  source  to  his  action,  and  it  was 
sanctioned  by  the  court  and  the  public  generally. 

Hon.  E.  G.  Camp,  of  Knoxville,  Tenn.,  for  claimant. 

1.  The  services  were  public,  essential,  and  necessary. 

2.  The  government  having  accepted  the  benefit  of  the  services,  pub- 
lic policy  and  the  interests  of  the  community  require  that  they  may  be 
deemed  valid,  as  of  those  of  an  officer  de  jure.  Equity  and  good  faith 
impose  an  obligation  to  pay,  as  on  an  implied  contract  (Curtis'  Case, 
2  Court  CL,  144;  Fremont  Case,  Id.,  461;  Johnson's  Case,  4  Jd.,  288). 
In  Kimball  vs.  Alcorn,  45  Miss.,  15,  the  court  say:  "  Silence  of  the  gov- 
ernment is  a  ratification  of  the  acts  of  a  de  facto  officer,  but  not  of  his 
title"  (7  Op.,  303;  Embry  vs.  United  States,  100  U.  S.,  680;  Merriam 
vs.  Clinch,  6  Blatchford,  5;  Commissioners  t7«.  Mayor,  1  Seld.,  285 ;  5 
Op.,  765;  Benoit  vs.  Auditor,  &c.,  20  Mich.,  176). 

3.  Evans,  as  an  officer  de  facto  under  color  of  title,  should  be  paid 
(1  Oilman,  Ills.,  523 ;  69  Ills.  R.,  533 ;  82  Ills.  R.,  298 ;  75  Ills.  R.,  561 ;  66 
Ills.,  75;  4  Minn.,  59;  14  Jd.,  252;  17  W.,  451;  12  Jd.,  538;  Cooper  w. 
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Moore,  44  Miss.,  386;  Kimball  vs.  Alcorn,  45  J<2.,  151;  Leachman  vs. 
Musgrove,  Jd,,  537;  Cross  vs.  Harrison,  16  How.,  164). 
4.  'No  other  person  does  or  can  claim  compensation. 


Decision  by  William  Lawrence,  First  Comptroller. 

Samuel  P.  Evans  was  a  marshal  dejure  of  the  United  States  for  the 
eastern  district  of  Tennessee  for  four  years  from  March  16, 1877.  After 
his  term  of  office  expired,  on  the  16th  of  March,  1881,  he  "held  over" 
and  continued  to  exercise  the  powers  and  perform  the  duties  of  the  office 
without  authority  of  law  from  March  17  to  May  30,  both  days  inclu- 
sive, and  now  asks  payment  from  the  United  States  of  the  fees  and 
compensation  prescribed  by  statute  for  services  rendered  to  the  gov- 
ernment His  claim  is  that  during  the  period  last  mentioned  he  was  a 
de  facto  officer,  and  having  rendered  service  is  entitled  to  compensa- 
tion. 

No  stronger  claim,  ex  cbjuo  et  b'yno^  could  be  presente^l;  and  if  the 
First  Comptroller  were  invested  with  a  discretion  to  make  payment 
fonuded  on  principles  of  abstract  justice  as  applied  to  the  circumstances 
under  which  services  were  rendered,  and  without  reference  to  fixed 
j)rinciples  of  law,  or  consequences  resulting  generally,  the  claimant 
would  be  paid. 

Cases  adjudicated  by  courts  can  rarely  be  satisfactory,  except  as  they  . 
rest  on  principle,  and  to  that  test  the  claim  now  made  is  to  be  brought; 
and  judged  by  this  it  cannot  be  paid.    It  is  well  settled  that  a  mere  vol- 
unteer who  thrusts  his  services  upon  another  unsolicited  cannot  recover 
of  the  latter  compensation  therefor,  when  there  is  no  suftequent  prom- 
ise to  pay,  ratification,  or  assent.     (1  Pars.  Cont.,  6th  ed.,  446;   2 
Greenl.  Ev.,  107  ;  Exigency  Case,  ante,  92.)    So  a  party  who  acts  for  the 
government,  without  authority  or  in  violation  of  law,  cannot  from  his 
own  wrong  create  a  valid  claim  to  compensation,  however  beneficial  his 
services  may  be,  when  there  is  no  subsequent  authorized  assumption 
to  pay,  ratification,  or  assent.    (Id.)    The  government  can  only  act,  or 
be  made  liable  to  pay  compensation  for  services  by  officers,  agents,  or 
employes  duly  authorized.    {Id.)    Public  policy  forbids  compensation 
for  ser\ices  rendered  in  violation  of  law.    (Id.)    Applying  these  prin- 
ciples, they  are,  and  each  one  of  them  is,  conclusive  against  the  claim 
now  made.    The  claimant  volunteered  his  services  without  request  or 
authority  of  the  government.    The  office  of  marshal  is  established  by 
law  (Rev.  Stat.,  776),  and  the  appointment  of  marshals  not  having  been 
vested  by  Congress  "in  the  President  alone,  in  the  courts  of  law,  or  in 
the  heads  of  departments,"  is  vested  in  the  President  by  and  with  the 
advice  and  consent  of  the  Senate  (Const.,  Art.  2,  sec.  2).    The  claim- 
ant was  not  thus  appointed.    He  came  unsolicited  by  any  power  au- 
thorized to  request  him  to  act ;  he  was  a  mere  volunteer.    He  acted 
withoot  authority  of  law.    He  acted  in  violation  of  law. 
H.  Ex.  219 8 
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There  has  been  no  authorized  ratification  of,  or  assent  to,  or  promise 
to  pay  for,  the  services  rendered.  No  power  can  be  exercised  for  the 
government  except  in  pursuance  of  law  (Floyd  Acceptances,  7  Wall., 
666),  and  no  representative  of  the  United  States  has  been  invested 
with  authority  to  give  such  sanction.  The  proper  court  has  "  exam- 
ined and  certified"  (Rev.  Stat.,  846;  act  of  February  18,  1875,  18  Stat., 
318;  act  February  22, 1875,  18  Stat.,  333),  and  thus  approved  the  ac- 
count of  the  claimant  for  services.  But  the  court  had  no  autbority  to 
ratify  the  action  of  the  marshal  or  to  promise  that  the  government 
would  ])ay  for  the  services  rendered.  The  statute  requires  the  proper 
court  to  ^^ex£|mine  and  certify"  the  account  merely  as  evidence  that 
the  services  were  performed,  and  that  the  charges  therefor  are  not  in 
excess  of  the  rates  authorized  by  statute,  but  not  to  settle  any  question 
of  title  to  the  office,  or  ultimate  right  to  payment  as  affected  by  want 
of  such  title.  This  is  sufficiently  shown  by  the  language  and  manifest 
purpose  of  the  statute  even  without  the  provision  declaring  that  the* 
accounts  thus  approved  *^  shall  then  be  subject  to  revision  upon  their 
merits  by  the  accounting  officers,  as  in  the  case  of  other  public  ac- 
counts."   (Rev.  Stat.,  846.) 

Considerations  of  public  policy  forbid  payment  to  the  claimant. 
While  it  may  be  presumed  the  appointing  power  will  promptly  fill  va- 
cancies in  office,  public  policy  reqnires  that  no  inducement  shall  be  held 
out  to  omit  or  delay  appointments.  If  the  incumbent  of  an  office  may 
hold  over  after  his  term  of  office  expires,  and  receive  the  compensation 
fixed  by  law,  it  would  enable  the  appointing  power  to  keep  in  office  men 
whose  appointment  the  Senate  would  not  advise,  and  without  their  con- 
sent. It  woullh defeat  the  purpose  of  the  Constitution.  It  would  be  an 
inducement  to  persons  so  holding  over  to  throw  obstacles  in  the  way  of 
surrendering  office  to  successors  duly  appointed.  If  the  right  to  com- 
pensation be  recognized  after  the  expiration  of  a  term,  and  before  a 
successor  is  appointed,  it  will  be  difficult  on  principle  to  deny  it  after 
such  appointment,  and  up  to  the  time  possession  of  the  office  is  taken 
under  it.  This  would  be  an  inducement  for  officers  to  hold  over  and 
resist  the  right  of  new  appointees  to  obtain  speedy  and  rightful  ik>s- 
session. 

It  was  at  one  time  held  that,  by  reason  of  the  exigencies  of  the  pub- 
lic service  requiring  the  performance  of  the  duties  of  administrative 
officers,  such  officers  must  be  considered  as  holding  their  offices  nntil 
their  successors  shall  be  duly  appointed  and  qualified,  notwithstanding 
the  limitation  of  the  term  of  office  by  statute  to  four  years.  (2  Op. 
Attys.  Genl.,  71.3.)  But  this  opinion  has  been  overruled.  (11  Op.  Att\  s. 
Genl.,  287.) 

Thus,  it  has  been  said: 

"Upon  the  whole,  I  think  that,  as  regards  offices  established  under 
the  Government  of  the  United  States,  tbe  right  of  the  irfcumbent  of  an 
office  to  continue  therein  after  the  expiration  of  his  term  until  the  ap~ 
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pointment  of  his  soccessor,  depends  altogether  on  whether  Confess  has 
provided  that  he  may  so  continue ;  and  that  where  the  legislature  has 
not  authorized  the  officer  to  hold  over,  hin  incumbency  ceases  at  the 
end  of  his  term."    (14  Opin.  Attys.  Genl.,  263.) 

Pension  agents  hold  office  for  the  term  of  four  years,  and  until  their 
successors  are  appointed  and  qualified.    (Eev.  Stat.,  sec.  4778.) 

In  mauy  cases  the  term  of  office  is  fixed  and  the  authority  of  the  offi- 
cer ceases  with  its  expiration. 

Geueral  provision  is  made  for  such  exigeucies  in  the  public  service 
by  the  power  granted  to  the  President  or  other  authorized  officer  to  fill 
vacciucies.    This  power  is  to  be  considered  a^  always  in  esse^  and  capa- 
ble of  being  exercised.    It  is  the  duty  of  the  President  or  other  officer 
to  fill  all  vacancies  when  the  necessities  of  the  public  service  require 
the  performance  of  the  duties  of  the  office.    If  the  Senate  is  in  session, 
its  advice  and  consent  is  necessary  in  certain  cases.    If  the  Senate  is 
not  in  session,  the  President  or  otlier  officer  has  power  to  fill  the  va- 
cancy alone.    Whenever  or  however  a  vacancy  may  occur,  there  is 
I)ower  to  fill  it ;  no  public  exigency  can  therefore  arise  which  can  justify 
an  illegal  holdiug  of  an  office  in  order  that  the  duties  of  the  office  may 
be  j)ertbrmed.    If  an  admiuistrative  officer  could  hold  his  office  until 
the  appointment  and  qualification  of  his  successor,  notwithstanding  the 
statutory  limitation  of  his  term  of  office,  it  would  be  within  the  power 
of  the  executive  to  continue  such  officers  in  office  indefinitely.    This 
would  be  abrogating  an  express  provision  of  law.    It  would  be  also  in 
effect,  ill  certain  cases,  an  appointment  for  the  additional  term  by  the 
President  alone  without  the  advice  and  cpnsent  of  the  Senate,  which, 
no  provision  having  been  made  therefor  by  Congress,  is  unauthorized 
by  the  Constitution.    (Art.  2,  sec.  2.) 

The  official  bond  of  an  officer  holding  over  would  not  be  liable  for 
defaults  which  should  occur  after  the  expiration  of  his  term  of  office. 
The  obligation  of  an  official  bond  is  limited  to  the  term  of  office  fixed 
by  law.    (United  States  vs.  Eckford's  Exec,  1  How.,  259.) 

The  term  of  office  of  the  justices  of  the  supreme  court,  district  attor- 
neys, and  marshals  of  the  Territories  is  fixed  at  four  years,  and  until 
their  successors  are  appointed  and  qualified.  (Sees.  1864,  1875,  1870.) 
Congress  having  thus  made  special  provision  in  certain  cases  for  offi- 
cers holding  over  after  the  expiration  of  their  term  of  office  until  the 
appointment  and  qualification  of  their  successors,  such  right  is  not  to 
be  considered  as  existing  independently  of  the  statute,  and  it  is  to  be 
presumed  that  in  those  cases  in  which  provision  has  not  been  made 
Congress  has  deemed  it  wise  to  limit  the  term  of  office  rigidly  to  a  fixed 
period. 

In  the  case  of  the  United  States  vs.  Eckford's  Executors  (1  How.,  258) 
it  is  said : 

"Under  the  act  of  [May  15],  1820,  collectors  [of  the  customs]  can  only 
be  appointed  for  four  years.  At  the  end  of  this  term  the  office  becomes 
vacant,  and  must  be  filled  by  a  new  appointment." 
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It  is  also  said  by  Attorney-Oeneral  Speed,  in  the  case  of  Tenure  of 
Kavy  Agents  (11  Op.,  287) : 

"Every  man  holding  office  nnder  the  law  holds  it  according  to  tbe 
law,  and  not  otherwise.  When  the  time  limited  by  law  as  the  oflBcial 
term  of  the  appointee,  whether  he  be  an  administrative  or  any  other 
kind  of  an  officer,  expires,  his  official  existence  is  determined,  and  un- 
less a  new  appointment  is  made,  either  of  the  former  incambeut  or  of 
another  person,  the  office  becomes  vacant."  (See  also  12  Opin.,  130; 
Dorsey  vs.  Smith,  28  Cal.,  21 5  and  The  People  vs.  Tieman,  8  Abbott's 
Practice  Eeports,  359.) 

In  the  case  of  John  B.  Bart  (16  Op.  Attys.  Oenl.,  568),  it  wa«  said: 

**  Major  Bnrt's  commission  expired  by  operation  of  law,  and  of  this 
he  was  as  much  bound  to  take  notice  as  any  other  officer  under  the 
government.  ♦  ♦  ♦  It  follows  that  Major  Burt  became  a  private 
citizen  (so  far  as  depended  upon  the  appointment  now  under  considera- 
tion) immediately  after  the  4th  of  July,  1864.  Consequently,  the  nerr- 
ices  aftenrards  rendered  hy  him  were  merely  voluntary,  and  did  not  create 
a  legal  right  to  pay.  The  conclusion  in  law  is  that  unless  some  subse- 
quent legislation  have  recognized  his  right  to  j>ay,  he  is  now  a  debtor 
to  the  United  States  for  all  money  which-  he  subsequently  received." 

The  authority  of  adjudicated  cases  is  in  accordance  with  these  views. 
In  People  ex  rel.  Morton  vs.  Tieman,  30  Barbour,  193,  an  officer  hold- 
ing over  after  his  term  expired  by  statutory  limitation  wa«  denied  the 
claim  he  made  to  the  compensation  prescribed  by  statute  for  the  dis- 
charge of  the  duties  of  the  office. 

In  the  two  following  cases  officers  held  over  after  the  expiration  of 
their  respective  terms  of  office.  In  the  first  of  these,  Dorsey  vs.  Smyth, 
28  Cal.,  25,  it  was  said: 

'*  Every  man  is  presumed  to  know  the  law,  and  therefore  Mr.  Brown 
was  bound  to  know  under  the  circumstances  who  was  his  successor, 
and  to  yiehl  the  office  upon  his  qualification  and  demand.  He  was 
bound  to  act  at  his  peril,  and  if  he  held  over,  and  thereafter  it  should 
appear  that  the  party  so  qualifying  and  demanding  the  office  had  at  the 
time  a  title  thereto,  he  could  claim  nothing  on  the  score  of  services 
xeudered,  for  upon  the  determination  of  that  question  he  became  a 
usurper  ab  initio.  The  salary  annexed  to  a  public  office  is  incident  to  the 
title  to  the  office,  and  not  to  its  occupation  and  exercise.'^ 

In  The  People  vs.  Tieman,  8  Abbott's  Practice  Eeports,  361,  there  was 
an  application  by  the  relator,  who  was  acting  as  city  inspector  of  the 
city  of  !New  York,  for  a  writ  of  mandamus  to  compel  the  mayor  to  coun- 
tersign a  warrant  for  the  payment  to  the  relator  of  the  salary  of  city 
inspector  during  the  time  he  had  been  holding  over  after  the  expiration  of 
his  term  ofo-ffice.    The  court  said: 

"The  salary  and  fees  are  incident  to  the  title,  and  not  to  the  usurpa- 
tion and  colorable  possession  of  an  office.  •  ♦  •  But  it  does  not  fol- 
low [from  yie  validity  of  certain  acts  of  de  facto  officers]  that  a  right 
can  be  asserted  and  enforced  on  behalf  of  one  who  acts  merely  under 
color  of  office,  without  legal  authority,  as  if  he  were  an  officer  de  jure. 
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When  an  indivldaal  claima  by  action  the  office  or  the  incidents  to  the 
office,  he  can  only  recover  upon  proof  of  title.  Possession  under  color 
of  right  may  well  serve  as  a  shield  for  defense,  but  cannot  as  against 
the  public  be  converted  into  a  weapon  of  attack  to  secure  the  fruits  of 
the  usurpation  and  the  incidents  of  the  office."  Neale  vs.  Overseers,  5 
Watts,  538 ;  Patterson  vs.  Miller,  2  Met.  (Ky.),  496;  The  People  vs.  Nos- 
trand,  46  N.  Y.,  382 ;  Keyser  vs.  McKisson,  2  Eawle,  139  5  Fowler  vs. 
Beehe,  9  Mass.,  231 ;  Pearce  vs.  Hawkins,  2  Swan  (Tenn.),  87  5  Rhodes 
vs,  McDonald,  24  Mis.s.,  418 ;  and  numerous  other  cases. 

In  Matthews  vs.  The  Board  of  Supervisors  of  Copiah  County,  53  Miss., 
Vlo,  a  party  who  was  ineligible  to  hold  office  was  elected  sheriff,  and 
having  served  as  such  brought  assumpsit  against  the  county  to  recover 
the  amounts  allowed  him  by  the  circuit  court  for  employing  baliffs  and 
victualing  prisoners.  It  was  urged  that  an  officer  de  facto  who  performs 
tbe  duties  of  an  office  is  entitled  to  the  compensation  prescribed  by  law, 
and  authorities  were  cited:  Turner  vs.  Melony,  13  Cal.,  621 ;  Satterly 
r«.  San  Francisco,  23  Cal.,  314 ;  People  vs.  Collins,  7  Johns.,  649 ;  Leach 
r«.  Casserly,  23  Ind.,  449;  Queen  vs.  Green,  12  Ad.  &  Ell.,  702;  Queen 
r«.  Cambridge,  12  Id.,  166;  45  Missouri,  642;  Pearce  vs.  Hawkins,  2 
Swan,  87 ;  Wayne  County  vs.  Benoit,  20  Mich.,  181 ;  Swan  vs.  Buck, 
40  Miss.,  268;  see  Bowerbank  vs.  Morris,  Wallace,  C.  C.  E.,  129, 133. 

This  was  controverted :  Neale  vs.  Overseers,  5  Watts,  538 ;  Patterson 
vs.  Miller,  2  Met.  (Ky.),  492 ;  Peoplf  vs.  Tieman,  30  Barb.,  193 ;  Kimball 
vs.  Alcorn,  45  Miss.,  151 ;  28  Cal.,  21 ;  Riddle  vs.  Bedford,  7  Serg.  &  R., 
386 ;  People  vs.  Hopson,  1  Den.,  674 ;  Lightly  vs.  Clouston,  1  Taunt., 
112. 

The  court  denied  the  right  to  recover  and  said : 

"  Whenever  a  public  officer  propounds  against  the  State,  county,  or 
city  a  claim  for  compensation  for  official  services,  he  puts  his  title  to 
the  office  in  issue." 

There  are  other  cases  as  to  de  facto  officers  which  tend  to  support  the 
same  view.    In  Kimball  vs.  Alcorn,  45  Miss.,  157,  it  was  said : 

"  It  is  a  settled  and  salutary  principle  in  English  and  American  law 
that  the  acts  of  a  de  facto  officer  are  valid,  in  so  far  as  they  affect  the 
jmblic  or  third  persons  who  have  au  interest  in  them.  But  the  princi- 
ple is  otherwise  when  the  act  is  for  the  benefit  of  the  officer ;  he  shall 
not  take  advantage  of  his  want  of  title,  of  which  he  must  be  cognizant^ 
The  sufferance  of  the  state  and  silence  of  the  government  is  construed 
to  be  a  ratification  of  his  acts,  but  not  of  his  title." 

In  The  People  vs.  Hopson,  1  Denio,  579,  it  was  said : 

**  Clearly  he  cannot  recover  fees,  or  set  up  any  right  of  property  on 
the  fcround  that  he  is  an  officer  de  facto,  unless  he  be  also  an  officer  de 
jiireP 

In  Riddle  vs.  The  County  of  Bedford,  7  Serg.  &  Eawle,  392,  it  was 
said: 

"  Wherever  the  act  done  by  an  officer  de  facto  has  been  declared  to 
be  valid,  it  is  where  some  third  person  claims  an  interest  or  title  in  the 
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act  done ;  and  I  have  not  been  able  after  mach  research  to  find  any  de- 
cision where  such  act  has  been  considered  valid  in  an  action  by  the  de 
facto  officer  claiming  for  an  act  done  for  himself."  People  vs.  Weber, 
86  Ills.,  285 ;  Wortham  vs.  Grayson  Co.,  13  Bash  (Ky.),  57 ;  State  «. 
Brewer,  59  Alab.,  130;  People  vs.  Miller,  24  Mich.,  464:  Gomstoek  w. 
Grand  Rapids,  40  Mich.,  399 ;  Dolan  vs.  Mayor  of  JSew  York,  68  X.  Y., 
274 ;  Glascock  vs.  Lyons,  20  Ind.,  4. 

An  intruder  into  an  office  will  not  be  permitted  to  take  advantage  of 
his  own  wrong.  Yenable  vs.  Card,  2  Head,  582 ;  Patterson  vs.  Miller, 
2  Mete.  (Ky.),  493^  Gourley  vs.  Hankins,  2  Iowa,  75 ;  see  Dolan  v.  Mayor, 
68  N.  Y.,  274. 

There  are  cases,  and  especially  when  de  facto  officers  were  serving  i% 
a  legal  term^  which  tend  to  support  a  different  view.  (Connor  vs.  Mdyor 
N.  Y.,  1  Selden,  296;  Smith  vs.  Mayor  N.  Y.,  37  K  Y.,  518;  Merriam 
vs.  Clinch,  6  Blatchford,  13 ;  Auditors  of  Wayne  County  vs.  Beloit,  20 
Mich.,  176.)    But  the  law  is  settled. 

In  the  case  of  Embry  vs.  United  States  (100  U.  S.,  680)  a  similar, 
yet  clearly  difierent,  question  to  that  presente<l  iu  this  case  was  deciikd. 
Embry  had  been  suspended  from  office  by  the  President  during  a  rece^ 
of  the  Senate.  The  appointment  of  his  successor  was  not  confirmed 
during  the  next  session  of  the  Senate,  and  the  legal  term  of  Enibrv^s 
suspension  expired  with  that  session.  He  did  not,  however,  resume  the 
duties  of  the  office  until  ten  days  thereafter.  The  court  decided  that 
the  actual  incumbent  of  the  office  who  performed  the  duties  during  the 
interval  was  entitled  to  the  compensation  for  that  period.  The  court 
said  (p.  Q^) : 

"Although  he  [Embry]  was  lawfully  in  office,  he  was  not  entitled  to 
pay  or  emolument  while  not  performing  its  duties  because  of  his  sas- 
pension.  It  is  true  his  lawful  suspension  ended  on  the  15th  of  July, 
but  he  did  not  resume  possession  until  ten  days  afterwards.  In  the 
mean  time,  the  person  designated  for  that  purpose  performed  his  duties. 
Under  these  circumstances,  the  law  [statute]  gave  the  salary  to  the  act- 
ual incumbent  and  not  to  him.  The  delay  was  an  incident  to  the  sus- 
pension, and  does  not  seem  to  have  been  unreasonable.  No  more  time 
elapsed  than  was  necessary  to  give  the  proper  notices  and  transfer  the 
possession." 

The  court,  in  this  case,  simply  followed  the  direction  of  the  statute. 
The  statute  directs  that  the  person  designated  to  perform  the  duties  of 
a  suspended  officer  ^^  shall,  during  the  time  he  performs  the  duties  of 
such  officer,  be  entitled  to  the  salary  and  emoluments  of  the  office,  no 
part  of  which  shall  belong  to  the  officer  suspended."  (Sec.  1768.)  And 
the  court  so  distinctly  stated  : 

^*  The  law  also  provided  that,  if  suspended,  he  should  draw  no  salary 
so  long  as  another  perstm  was  performing  his  duties.  •  •  •  His 
present  claim  rests  not  on  any  contract,  either  express  or  implied,  bac 
upon  the  acts  of  Congress  which  provide  for  his  salary." 
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There  is  nothing  in  Hunter's  Case  (1  Lawrence,  Comptroller's  Decisions, 
151)  inconsistent  with  the  decision  now  made.  In  that  case  the  law  au- 
thorized the  appointment  of  the  officer.  He  was  appointed;  there  was 
no  adversary  claimant  to  the  office.  He  had,  as  said  in  Dolan  vs.  The 
Mayor  (68  N.  Y.,  274),  ^^Sk  prima  facie  title,''  which  he  could  not  and  did 
nof  know  to  be  invalid,"  and,  in  fact,  his  appointment  invested  him 
mth  the  legal  title  to  the  office^  so  that  he  was  not  a  mere  volunteer,  nor 
did  *he  act  in  violation  of  the  law.  At  most  his  appointment  was  ^<  ir- 
regalar."  His  claim  to  the  fees  of  the  office  fell  within  the  well-settled 
principle  that  ^Hhe  right  follows  the  true  title"  to  the  office. 

An  office  does  not  create  a  contract  so  as  to  take  from  the  legislative 
power  its  authority  to  change  duties  or  compensation.  The  Constitution 
protects  the  salary  of  the  President  and  judges  of  courts  from  change. 
(Embry  vs.  United  States,  100  U.  S.,  685;  United  States  vs.  McEean, 
95  U.  S.,  750;  Conner  vs.  Mayor  N.  Y.,  1  Selden,  296;  see  Patton's  Case, 
7  Court  Cls.,  363;  Twenty  per  cent.  Cases,  9  Id.j  302.) 

The  marshal  act^d  without  authority  of  law  after  his  term  of  office 
expired.  (Rev.  Stat.,  788,  789,  790,  793;  see  Revised  Statutes  of  Ten- 
nessee, 370, 371, 380, 381, 382, 383.)  The  provisions  of  the  Revised  Stat- 
utes taken  from  the  "  tenure  of  office  act"  (14  Stat.,  430)  do  not  aflPect 
this  case.    (Rev.  Stat,  1769,  1770;  12  Op.,  449,  457,  469;  15  Op.,  62.) 

jSo  question  is  presented  as  to  the  right  of  a  de  facto  officer  to  recover 
from  private  parties  the  fees  prescribed  for  services  rendered  at  their  in- 
stance and  request 

The  claimant  is  not  entitled  to  the  compensation  demanded. 

Teeasury  Department,    ' 

First  Comptroller's  OfficCy  February  28, 1882. 


IX  THE  MATTER  OF  MAXIMUM  OP  ANNUAL  EMOLUMENTS  OF  DISTRICT 
ATTORNEY  OF  UTAH  TERRITORY— UTAH  DISTRICT  ATTORNEY'S  CASE. 


1.  ConstrncMoii  given  to  the  net  of  June  23,  1874  (18  Stat.,  '252),  and  to  the  act  of 

Jane  27,  1864  (13  Stat.,  196;  Rev.  Stat.,  835),  as  affected  by  the  act  of  1874. 

2.  Application  of  the  rule  of  construing  statutes,  that  repeals  by  implication  are  not 

favored. 

3.  The  effect  of  the  statntes  regulating  the  emoluments  of  the  district  attorney  of 

Utah  T«*rritory  is  as  follows:  (1)  He  is  not  entitled  to  an  annual  salary  of  $250 ; 
(2)  he  is  entitled  to  retain  annually  out  of  the  fees  for  services  in  cases  under 
Territorial  laws  $3,250,  and  the  excess  is  to  be  paid  into  the  Treasury  of  the 
United  States;  (3)  his  total  annual  compensation  from  all  sources  cannot  exceed 
•6,000.  • 

The  act  of  March  3, 1841  (5  Stat.,  427;  Rev.  Stat.,  770),  gives  to  dis- 
trict attorneys  of  the  United  States,  including  those  in  Territories,  an 
annnal  salary  of  $200  (in  the  Territories,  $250 ;  act  February  27, 1813, 2 
Stat,  806;  Eev.  Stat,  1880).    The  act  of  February  26, 1863  (10  Stat., 
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161 ;  Bev.  Stat.,  824),  gives  them  prescribed  fees  for  designated  serv- 
ices.  This  act  and  that  of  Jnoe  27, 1864  (13  Stat.,  196 ;  Bev.  Stat,  835), 
declares  that  no  district  attorney  "shall,  by  reason  of  the  discharge  of 
the  duties  of  his  office  now  or  hereafter  required  of  him  by  law,  •  •  • 
be  allowed  to  retain  out  of  the  fees,  charges,  and  emoluments  therefor, 
whether  prescribed  by  statute  or  allowed  by  a  court  or  any  judge  thereof, 
a  greater  maximum  [annual]  compensation  than  $6,000."  The  salary 
and  fees  under  these  acts  are  payable  out  of  the  Treasury  of  the  United 
States. 

By  the  second  section  of  the  "act  in  relation  to  courts  and  judicial 
officers  in  the  Territory  of  Utah,"  approved  June  23, 1874,  it  is  made— 

"The  duty  of  the  United  States  attorney  •  •  •  to  attend  all  the 
counts  of  record  having  jurisdiction  of  offenses,  as  well  under  the  laws  of 
said  Territory  as  of  the  United  States,  and  perform  the  duties  of  i)rose- 
cuting  officer  in  all  criminal  cases  arising  in  said  courts."  (18  Stats., 
263.) 

The  seventh  section  provides  that — 

"The  act  of  Congress  of  the  United  States,  entitled  'An  Act  to  regu- 
late the  fees  and  costs  to  be  allowed  clerks,  marshals,  and  attorneys  of 
the  circuit  and  district  courts  of  the  United  States,  and  for  other  par- 
poses,'  approved  February  26,  1853,  [10  Stat.,  161, 169;  Bev.  Stat.,  824, 
827, 833, 835,]  is  extended  over  and  shall  apply  to  the  fees  of  like  officers 
in  said  Territory  of  Utah. 

"  But  the  district  attorney  shall  not  by  fees  Fin  cases  under  Terri- 
torial laws]  and  salary  [of  $250  under  act  of  1813]  together  receive  more 
than  thirty-five  hundred  dollars  per  year;  and  all  fees  or  moneys  re- 
ceived by  him  above  said  amount  shall  be  paid  into  the  Treasury  of 
the  United  States." 

This  act  does  not  relate  to  cases  arising  under  the  laws  of  Congress 
in  the  supreme  and  district  courts  of  Utah.  Its  purpose  is  to  enforce 
the  laws  of  the  Territorial  legislature,  and  it  relates  to  cases  arising 
under  such  laws.  The  same  courts  established  by  Congress  have  juris- 
diction in  cases  arising  under  the  laws  of  the  United  States  and  those 
arising  under  the  Territorial  laws.  In  practice,  these  courts  hold  sessions 
as  courts  of  the  United  States  and  other  sessions  as  Territorial  courts. 

The  act  of  1874  did  not  contemplate  that  the  fees  of  the  district  at- 
torney should  be  paid  by  the  United  States,  but  gave  a  right  to  pay- 
ment "  out  of  the  treasury  of  the  Territory."  (Sec.  2,  act  June  23, 1874, 
18  Stat.,  253.)  By  subsequent  legislation,  expenses  of  the  Territorial 
courts  have  been  paid  by  the  United  States  from  annual  appropriations. 
The  first  of  these  was  made  with  a  view  to  reimbursement  by  the  Terri- 
tory.   Act  March  3, 1875  (18  Stat.,  358). 

•  The  First  Comptroller  is  required  to  decide  whether  the  district  at- 
torney for  Utah  is  limited  to  $3,500  per  year  for  all  services,  or  whether 
he  may  receive  a  maximum  of  $6,000,  or  whether,  if  the  fees  and  salary 
for  ser^ices  in  the  courts  of  the  United  States  should  reach  $6,000,  he 
may  in  addition  receive  not  more  than  the  maximum  of  $3,500  for  serv* 
ices  in  the  Territorial  cases. 
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Decision  by  William  Lawbenge,  First  Comptroller: 

The  act  of  1874,  "by  its  title  and  its  object,  was  designed  to  impose  a 
duty  on  the  district  attorney  of  the  United  States  in  the  Territory  of 
Utah  not  imposed  on  the  district  attorney  in  any  other  Territory.  For 
services  it  gave  a  right  to  the  payment  ont  of  the  treasury  of  the  Terri- 
tory of  prescribed  fees.  This  was  exclusively  for  services  as  prosecut- 
ing officer  in  the  courts  in  cases  arising  under  the  Territorial  laws.  If 
the  fees  earned  for  such  services,  including  the  salary  of  $250  to  be  paid 
for  services  to  the  United  States,  reached  $3,500,  the  district  attorney 
was  entitled  to  that  sum;  if  more,  the  excess  was  to  be  paid  into  the 
Treasury  of  the  United  States.  This  act  did  not  repeal  those  provis- 
ions of  prior  statutes  which  fixed  the  maximum  annual  compensation 
of  the  district  attorney  at  $6,000,  as  the  act  of  1864  says,  "by  reason 
of  the  discharge  of  the  duties  of  his  office  now  or  hereafter  required  of 
him  by  law." 

The  new  duties  imposed  on  the  district  attorney  by  the  act  of  1874 
were  and  are  "duties  of  his  office."  If  this  act  had  made  no  provision 
for  additional  fees,  the  district  attorney  could  have  received  no  fees  for 
services  under  this  act.  Its  purpose  was  to  insure  fees  for  the  new  serv- 
ice required  and  to  limit  the  amount  for  such  new  service,  but  not  to 
change  the  maximum  otherwise  prescribed  by  law.  By  the  very  terms 
of  the  act  of  1864,  the  annual  compensation  for  all  services  was  per- 
mitted to  reach,  but  was  also  limited  to  $6,000.  There  is  no  express 
repeal,  either  of  the  right  to  reach  and  receive  the  maximum  sura  or  of 
the  eflfect  of  its  limitation;  and  there  can  be  no  implied  repeal,  because 
a  construction  which  would  make  such  repeal  is  not  favored,  and  there 
is  no  such  repugnance  or  conflict  of  provisions  between  the  two  statutes 
as  to  render  the  operation  of  both  impracticable,  and  hence  it  is  proper 
to  give  each  a  clear  purpose  by  holding  that  the  limitation  of  the  act  of 
1864  remains  intact.  There  is  nothing  in  the  form  which  this  act  has 
taken,  by  its  translation  in  other  words  into  section  835  of  the  Eevised 
Statutes,  to  change  its  effect.  It  is  true  the  act  of  1874  says,  "  The  dis- 
trict attorney  shall  not  by  fees  and  salary  together  receive  more  than 
$3,500  per  year."  But  this  refers  to  the  fees  for  services  in  prosecutions 
under  Territorial  laws  then  payable  "  out  of  the  treasury  of  the  Terri- 
tory." The  salary  of  $250  per  year  is  for  services  in  cases  under  acts 
of  Ck>ngress  in  a<ldition  to  fees  in  such  cases,  and  this  salary  is  to  be 
computed  as  a  part  of  the  $3,500  mentioned. 

The  act  of  1874  imposes  a  duty  not  required  of  any  other  district  at- 
torney in  a  Territory,  but  it  does  not  follow  that  he  may  receive  a  max- 
imum compensation  of  $9,500 — $6,000  for  services  in  cases  under  the 
acts  of  Congress,  and  $3,500  under  the  Territorial  statutes.  His  conf- 
pensation  is  not  determined  by  the  anomaly  as  to  his  duties,  but  by  the 
statutes,  and  these  are  sufficiently  plain.  It  is  true  where  great  duties 
are  imposed  this  may  be  an  element  in  construing  the  statutes  giving 
compensation.    But  neither  the  extent  of  services  required^  nor  the 
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sams  of  money  affected  thereby,  nor  the  magnitade  of  the  legal  qaes 
tions  requiring  attention,  nor  the  popalation  interested,  nor  the  reve- 
nues brought  to  the  national  and  Territorial  treasnries,  nor  all  combiDed, 
are  greater  or  even  equal  to  those  in  other  districts;  and  in  no  district 
can  the  annual  compensation  exceed  $6,000.  Hence,  it  cannot  with 
any  reasonable  propriety  be  urged  that  a  maximum  compensation 
should  be  allowed  the  district  attorney  in  Utah  greater  than  any  other; 
and  as  the  language  of  the  statute  does  not  so  require  it  cannot  be  so 
construed.  It  would  seem  unreasonable  to  suppose  that  Congress,  iu 
imposing  new  and  additional  duties  by  the  Mt  of  1874,  intended  at  the 
same  time  to  reduce  the  maximum  of  emoluments  below  the  amount 
previouf'ly  allowed  without  the  increased  labors.  The  statute  is  capa- 
ble fairly  by  its  language  and  purpose  of  a  coustruiBtiou  which  avoids 
such  injustice,  and  it  will  be  so  construed.  For  this  purpose  it  is 
scarcely  necessary  to  invoke  the  rule  of  construction  as  to  statutes  fix- 
ing the  compensation  of  public  officers,  that  when  they  fairly  admitof  two 
meanings  that  most  favorable  to  the  officer  is  to  be  adopted.  (United 
States  vs.  Morse,  3  Story  E.,  87  j  Moore's  Case,  4  Court  Cls.,  139.) 
The  result  is : 

1.  The  district  attorney  is  entitled  to  an  annual  salary  of  $250. 

2.  He  is  entitled  to  retain  out  of  the  fees  prescribed  for  services  in 
cases  under  the  Territorial  laws,  $3,250,  which,  with  the  salary  of  $250, 
makes  the  sum  of  $3,500  mentioned  in  the  act  of  1874. 

3.  If  such  fees  (originally  payable  out  of  the  Territorial  treasury),  to- 
gether with  said  salary  of  $250  (payable  from  the  national  Treasury) 
exceed  $3,500,  the  excess  is  to  be  paid  into  the  Treasury  of  the  United 
States. 

4.  The  total  annual  compensation  from  all  sources  cannot  exceed 
$6,000. 

Treasury  Departbient, 

First  Comptroller's  Office^  March  6. 1882. 


IN  THE  MATTER  OF  THE  ASSIGNMENT  OF  COMPENSATION  TO   BECOME 
DUE  A  CONTRACTOR  FOR  CARRYING  THE  MAILS-— WALSH'S  CASE. 


1.  An  affidavit  to  be  need  as  eyidence  before  acconntiDg  officers  should  generally 

state  facts,  and  not  mere  opinions  or  legal  conclusions  unless  made  by  experts 

as  to  questions  of  skill  or  science. 
S.  A  contractor  for  carrying  mails  cannot  assign  his  compensation  to  become  due  for 

services  not  yet  performed  so  as  to  authorize  payment  to  the  assignee  agaiiubt 

the  protest  of  the  contractor. 

3.  Long-continued  usage  cannot  change  a  clear  and  plain  statute. 

4.  Payment  of  compensation  for  carrying  the  mails  to  an  assignee  of  the  contractor 

may  estop  the  assignor  from  asserting  a  claim,  but  such  estoppel  cannot  justify 
officers  of  the  government  in  disregarding  the  statute  prohibiting  aasigomenta. 


Digitized  by  VjOOQIC 


Assignment  of  Mail  Contractor's  Compensation — WalsVs  Case.    123 

5.  On  an  appeal  from  the  Aaditor  of  the  Treasury  for  the  Post-OflBce  DepartmeDt  to 
the  First  Comptroller,  this  officer  \rill  not,  as  a  general  rule,  reverse  the  action 
of  the  Auditor  for  errors  in  law  when  not  asked  to  do  so  and  when  no  loss  can 
result  to  any  party. 

A  practice  has  prevailed  in  the  Post-Office  Department  by  which  con- 
tractors for  carrying  the  mails  have  been  permitted  to  draw  on  the 
[Sixth]  Auditor  of  the  Treasury  for  the  Post-Offlce  Department  "pay 
drafts''  in  favor  of  any  purchaser  thereof,  "or  order'^,  for  compensation 
to  become  due  for  services.* 

The  Auditor  says,  in  a  letter  of  January  19, 1882,  "These  pay  drafts 
are  not  provided  for  by  [statute  or]  the  *  Postal  Regulations,'  but  have 
been  long  in  use,  and  this  office  has  heretofore  consented  to  receive 
soch  drafts  as  a  matter  of  aecommodation  to  contractors  atid  other 
creditors  of  the  government  To  secure  uniformity  a  certain  printed 
form  was  prescribed  and  a  circular  tbrm  of  receipt  with  conditions  pre- 
pared." t 

•The  following  is  a  copy  of  one  of  the  drafts  in  the  nsual  forms  now  to  be  consid- 
ered: 

Office  of  the  Sixth  Aaditor  of  the  Treasury,  ) 

PAY  DiviRioK.  S  Contractor's  draft 

rorm  e05.  > 

»443.1  Washington,  D.  C,  July  1, 1880. 

The  Aaditor  of  the  Treasury  for  the  Post-Office  Department  will  please  pay  to  John 

A.  Walsh,  or  order,  the  sum  of  four  hundred  &  forty-three  dollars  and cents,  out 

of  any  moneys  due  me  on  route  No.  30162  in  the  State  of  Louisiana,  for  the  quarter 
ending  Sept.  30th,  1881. 
1  certify  that  this  is  the  only  draft  drawn  on  said  route  for  said  quarter. 

B.  H.  PETERSON, 

Contractor, 
Witness: 

Edward  Day. 

D.  B.  AiNGEB, 

Poatmaeter  at  Washington,  D.  C. 
ByjAS.  E.  Bell, 

Acfg  Asa't  P.  M. 

Drafts  must  be  witnessed  by  a  postmaster  and  one  otner  responsible  party. 

Drafts  must  be'  properly  indorsed  by  the  payee,  and  all  subsequent  holders,  with 
their  post-office  addresses,  before  they  will  be  placed  on  file. 

I^pfts  will  be  filed  subject  to  fin©s,  deductions,  collections,  the  amount  due  the  sub- 
contractor, in  accordance  with  the  act  of  Congress  approved  May  17,  1878,  and  any 
claim  or  demand  the  Post-Office  Department  may  have  against  the  contractor. 

Drafts  of  contractors  are  not '' accepted;"  they  are  received  and  placed  on  file. 

Drafts  of  attorneys  and  subcontractors  are  not  received. 

tThe  following  is  the  notice  in  this  case,  being  in  the  usual  form: 

(Pay  Division,  No.  6.^ 

Office  of  the  Auditor  of  the  Treasury 

FOR  THE  Post-Office  Department, 

Washington,  D.  C,  July  1.  1881. 
Sir:  Yonr  favor  of  the  Ist  July,  1881,  inclosing  drafts  of  B.  H.  Peterson,  contractor 
on  route  No.  30162,  La.,  for  |443  each,  in  favor  of  yourself,  for  the  quarters  ending 
Sep.  30  A  Deo.  31,  '81,  A  M'ch  31  &  June  30,  '82,  is  received,  and  will  be  filed  subject 
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On  the  Ist  day  of  July,  1881,  John  A.  Walsh  filed  in  the  office  of  the 
Auditor  of  the  Treasury  for  the  Post-Office  Department  four  pay  drafts 
dated  July.l,  1880,  given  by  B.  H.  Peterson,  contractor  on  route  No. 
30162,  one  for  each  of  the  four  quarters  of  the  fiscal  year  ending  Jane 
30,  1882,  for  which  a  receipt  was  given  by  the  Auditor. 

On  the  11th  day  of  October,  1881,  before  the  settlement  of  Mr.  Peter- 
son's account  had  been  reached,  he  filed  a  protest  with  the  Auditor 
against  paying  any  one  of  the  drafts  in'favor  of  Walsh,  giving  as  a  reason 
that  the  consideration  had  wholly  ceased  and  failed. 

Mr.  Walsh  was  notified  by  the  Auditor  of  the  filing  of  the  protest,  and 
replied  by  letter  of  October  21,  1881,  declaring  the  drafts  genuine  and 
stating  the  manner  in  which  they  were  filed  ["in  accordance  with  the 
regulations  "]. 

One  of  the  drafts  on  the  Auditor  to  John  Walsh,  or  order,  for  $443,  is 
dated  July  1, 1880,  payable  out  of  any  moneys  due  the  contractor  for 
the  quarter  ending  September  30,  1881. 

An  affidavit  filed  with  the  Auditor  by  Peterson,  November  14, 1881, 
says : 

^*He  is  entitled  to  receive  the  mail  pay  due  on  route  Ko.  30162,  La., 
for  the  quarter  ending  September  30,  1881;  that  John  A.  Walsh  is  not 
entitled  to  the  draft  •  •  •  or  the  proceeds  thereof;  affiant  is  not 
indebted  to  the  said  Walsh  in  said  sum  of  $443,  or  any  other  sum." 

June  30, 1881,  the  day  prior  to  the  date  of  the  drafts  to  Walsh,  Peter- 
sou  gave  a  similar  pay  draft  on  the  Auditor  to  George  H.  B.  White, 
cashier,  for  $3,000,  payable,  as  it  states, ''  out  of  any  moneys  due  me  on 
route  No.  30162  •  •  •  for  the  quarter  ending  September  30, 1«81." 
This  was  filed  with  the  Auditor  in  July,  1881,  but  the  precise  day  does 
not  appear.  The  comx>erisation  for  service  performed  in  compliance 
with  the  contract  was  sufficient  to  pay  all  the  drafts.    The  pay  clerk  in 


to  fines,  dednctiouSy  collections,  and  all  liabilities  of  the  contractor  to  the  Post-Office 
Department. 

The  act  of  Congress  appro\ftd  May  17,  1878,  requires  the  Auditor  of  the  Treasury 
for  the  Post-Office  Department,  on  receipt  of  notice  of  the  lawful  sub-letting  of  a  con- 
tract, to  retain,  out  of  the  amount  due  the  original  contractor  or  contractoiB.  the 
amount  stated  in  said  notice  as  agreed  to  be  paid  to  the  subcontractor  or  subcon- 
tractors, and  to  pay  said  amount  to  the  subcontractor  or  subcontraclors  upon  ceAifi- 
cate  of  the  Second  Assistant  Postmaster- General. 
Sespectfully, 

J.  H.  ELA, 

Auditor. 
John  A.  Walsh,  Esq., 

City. 

'Tour  attention  \%  called  to  the  following  extract  from  the  contract  on  file  in  this 
office: 

"For  which  service  when  performed  the  said ,  contractor,  is  to  be 

paid  by  the  United  States  the  sum  of dollars  a  year,  quarterly,  in  the  months 

of  November,  February,  May,  and  August,  through  the  postmasters  on  the  loate  or 
otherwise,  at  the  option  of  the  Postmaster-General." 
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the  Auditor's  OfiBce  adjusted  and  stated  an  account  against  the  United 
States  in  favor  of  Peterson  for  a  balance  of  $886  reserved  in  settlements 
of  two  quarters,  including  services  for  quarter  ending  September  30, 
1881,  and  on  Febniary  23, 1882,  the  Auditor  certified  "  that  there  is  pay* 
able  to  G.  H.  B.  White,  cashier,  assignee,  the  amount  due  on  the  above 
account."  This  rejected  the  claim  of  Walsh,  and  exhausted  the  fund 
out  of  which  his  draft  could  be  paid.  Before  a  warrant  issued  in  favor 
of  White  for  payment  of  this  certified  balance,  Walsh  appealed  to  the 
First  Comptroller.  Peterson,  by  his  attorney,  assented  to  this  certifica- 
tion of  balance,  and  assents  to  payment  to  White. 
The  Kevised  Statutes  provide : 

"  Sec.  3963.  No  contractor  for  transporting  the  mail  within  or  between 
the  United  States  and  any  foreign  country  shall  assign  or  transfer  his 
contract,  and  all  such  assignments  or  transfers  shall  be  null  and  void." 

The  act  of  May  17, 1878  (20  Stat.,  61,  sec.  3),  provides  that— 

"When  any  person  or  persons  being  under  contract  with  the  Gov- 
ernment of  the  United  States  for  carrying  the  mails,  shall  lawfully  sub- 
let any  such  contract,  or  lawfully  employ  any  other  person  or  persons 
to  perform  the  service  by  such  contractor  agreed  to  be  performed,  or 
any  part  thereof,  he  or  they  shall  file  in  the  office  of  the  Second  Assist- 
ant Postmaster-General  a  copy  of  his  or  their  contract;  and  thereupon 
it  shall  be  the  duty  of  the  Second  Assistant  Postmaster-General  to  no- 
tify the  Auditor  of  the  Treasury  for  the  Post-Office  Department  of  the 
fact  of  the  tiUng  in  his  office  of  such  contract.  Said  notice  shall  em- 
brace the  name  or  names  of  the  original  contractor  or  contractors,  the 
number  of  the  route  or  routes,  the  name  or  names  of  the  subcontractor 
or  subcontractors,  and  the  amount  agreed  to  be  paid  to  the  subcontractor 
or  subcontractors.  And  upon  the  receipt  of  said  notice  by  the  Auditor  of 
the  Treasury  for  the  Post-Office  Department,  it  shall  be  his  duty  to  re- 
taiHjOut  of  the  amount  due  the  original  contractor  or  contractors,  the  amount 
stated  in  said  notice  as  agreed  to  be  paid  to  the  subcontractor  or  subcon- 
tractors, and  shall  pay  said  amount,  upon  the  certificate  of  the  Second  Afr- 
sistant  Postmaster- Oeneral,  to  the  subcontractor  or  subcontractors,  under 
the  same  rules  and  regulations  now  governing  the  payments  made  to 
original  contractors:  Provided,  That  upon  satisfactory  evidence  that 
the  original  contractor  or  contractors  have  paid  oil'  and  discharged  the 
amount  due  under  his  or  their  contract  to  the  subcontractor  or  subcon- 
tractors, it  shall  be  the  duty  of  the  Second  Assistant  Postmaster-Gen- 
eral to  certify  such  fact  to  the  Auditor  of  the  Treasury  for  the  Post- 
Office  Department;  and  thereui>on  said  Auditor  shall  settle  with  the 
original  contractor  or  contractors,  under  the  same  rules  as  are  now  pro- 
vided by  law  for  such  settlements." 

The  Be\ised  Statutes  provide: 

^'Sec.  3477.  All  transfers  and  assignments  made  of  any  claim  upon 
the  United  States,  or  of  any  part  or  share  thereof,  or  interest  therein, 
whether  absolute  or  conditional,  and  whatever  may  be  the  consideration 
therefor,  and  all  powers  of  attorney,  orders,  or  other  authorities  for  re- 
ceiving payment  of  any  such  claim,  or  of  any  part  or  share  thereof, 
shall  be  absolutely  null  and  void,  unless  they  are  freely  made  and  exe- 
cuted in  the  presence  of  at  least  two  attesting  witnesses,  after  the  al- 
lowance of  such  a  claim,  the  ascertainment  of  the  amount  due,  and  the 
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issulDg  of  a  warrant  for  the  payment  thereof.  Sach  transfers,  assign- 
ments, aud  powers  of  attorney,  must  recite  the  warrant  for  payment, 
and  must  be  acknowledged  by  the  person  making  them,  before  an  offi- 
cer having  authority  to  take  acknowledgments  of  deeds,  and  shall  be 
certified  by  the  officer;  and  it  must  appear  by  the  certificate  that  the 
officer,  at  the  time  of  the  acknowledgment,  read  aud  fully  explaiued 
the  transfer,  assignment,  or  warrant  of  attorney  to  the  person  acknowl- 
edgiug  the  same." 

J.  A.  Walsh,  in  his  letter  to  the  Auditor,  of  December  7,  ISSl^^piakes 
poiuts: 

I.  The  Auditor  having  filed  and  acknowledged  receipt  of  the  draft  is 
estopped  from  setting  up  the  statute  against  assignments. 

II.  The  custom  of  paying  postal  contractors'  drafts  is  as  old  as  the 
department,  and  is  the  unwritten  law  of  the  department  valid  by  usage. 

III.  Peterson  is  estopped  from  denying  the  validity  of  the  draft  by 
giving  it,  by  his  knowledge  of  its  filing  with  the  Auditor,  and  his  long 
acquiescence. 

Charles  B.  Hovey  for  Peterson: 

Custom  cannot  modify  a  statute.    (The  Forrester,  Newberry,  81.) 

Custom  is  only  obligatory  on  parties  when  the  law  does  not  provide 
for  the  case.    (The  Lucy  Ann,  23  Law  Eep.,  545.) 

The  long-continued  usage  of  an  illegal  practice  cannot  ripen  into 
binding  law.    (Floyd  Acceptances,  7  Wall.,  m6;  s.  c,  1  Court  Cl.,270.) 


Decision  by  William  Lawrence,  First  Comptroller. 

The  affidavit  of  Peterson  is  wholly  insufficient  to  invalidate  the  pay 
draft  he  gave  to  Walsh.  It  states  opinions  or  legal  conclusions,  but  not 
the  facts  on  which  they  are  based,  and  this  is  no  more  admissible  in  an 
affidavit  than  in  a  deposition. 

This  case  involves  the  question  whether  a  contractor  for  carrying 
mails  can  assign  his  compensation  to  become  due  for  services  not  ye^^ 
performed,  so  that  payment  may  be  made  to  the  assignee  against  the 
protest  of  the  assignor.  The  question  has  been  decided  in  principle, 
aud  it  is  again  affirmed,  that  such  payment  cannot  be  made.  (See  Con- 
tract-Assignment Case,  2  Lawrence,  Comptroller's  Decisions,  p.  472;  16 
Opinions  Attys.  Genl.,  261.) 

It  is  prohibited  by  the  statute.    (Rev.  Stat.,  3477.) 

It  is  frequently  difficult  to  determine  whether  a  statute  is  directory 
or  mandatory.  (Sedgwick,  Stat,  and  Const.  L.,  316,  n.;  McKune  vs. 
Weller,  11  Cal.,  49  j  Stayton  vs.  Huliug,  7  Ind.,  144 ;  Koch  vs.  Bridges, 
45  Miss.,  247;  Blake  vs.  Sherman,  12  Minn.,  420;  Frank  vs.  San  Fran- 
cisco, 21  Cal.,  668;  Veazie  vs.  China,  50  Me.,  518;  Milford  vs.  Orono, 
Id.,  629.) 

But  the  authorities  clearly  show  the  statute  now  in  question  is  on 
principle  to  be  regarded  as  mandatory.    (Sedgwick,  316;  Hogan  w. 
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Devlin,  2  Daly,  184^  Hines  vs.  Lockport,  5  LaDsiug,  21 ;  People  vs. 
San  Francisco,  36  CaL,  595 ;  Henderson's  Case,  4  Court  01.,  75 ;  Emery 
&  Blake's  Case,  4  Id.y  401  j  Supervisors  vs.  United  States,  4  Wall.,  435  j 
City  of  Galena  vs.  Amy,  5  Wall.,  705 ;  Malcomb  vs.  Rogers,  5  Cow., 
188;  Mayor  vs.  Furze,  3  Hill,  612;  Rex  vs.  Blackwold,  2  Chit.,  251 5 
Bfx  vs.  Barlow,  Salk.,  609,  Vern.,  154;  Davidson  vs.  Gill,  1  East,  64.) 

The  assignment  is  equally  prohibited  on  common-law  principles  with- 
out the  aid  of  the  statute.  (Bliss  vs.  Lawrence,  58  New  York,  442; 
BillingytJ*.  O'Brien,  45  Howard,  New  York  Practice,  400.) 

The  common-law  principle  against  the  validity  of  such  assignment 
would  yield  to  a  usage  certain,  reasonable,  long  continued  without  in- 
terruption, acquiesced  in  and  enforced  as  obligatory.  (Broom's  Legal 
Maxims,  917.)  But  it  is  equally  well  settled  that  ^'as  against  a  plain 
statutory  law  no  usage  is  of  any  avail."  Broom,  Leg.  Max.,  684 ;  Po- 
chin  vs,  Duncombe,  1  H,  &  N.,  857;  Fermoy  Peerage  Case,  5  H. 
Lords  Cas.,  716;  Gwyn  vs.  Hardwicke,  1  H.  &  N.,  53;  Gorham  vs. 
Bishop  of  Exeter,  15  Q.  B.,  74  (69  E.  C.  L.  E.);  Pierce's  Case,  7  Court 
CL,  70.  If  the  statute  is  susceptible  of  a  construction  in  accordance 
with  the  usage,  the  usage  is  evidence  of  the  law.  But  in  this  case  it  is 
not  possible  to  construe  the  statute  as  giving  sanction  to  assignments 
of  this  character  without  direct  conflict  with  its  plain  language  and 
manifest  purpose.  In  The  Floyd  Acceptances,  7  Wall.,  0^6,  drafts  were 
drawn  on  the  Secretary  of  War  *•  by  array  contractors  before  the  serv- 
ices contracted  for  were  received,  or  the  supplies  to  be  furnished  were 
delivered.'^  These  were  accepted  by  the  Secretary  of  War,  and  the 
Supreme  Court  held  that  they  '*were  mere  accommodation  loans  of  the 
credit  of  the  United  States,  without  authority,  and  therefore  void."  The 
usage  as  to  such  assignments  doubtless  grew  nj)  before  the  statute 
against  assignments  was  enacted,  and  has  been  continuc<l  by  suffer- 
ance. Such  assignments  are  void  upon  principles  settled  by  the  Su- 
preme Court.  The  Floyd  Accei>tances,  7  Wall.,  666.  See  Pierce  vs. 
United  States,  1  Court  CL,  270;  Pierce's  Case,  7  Court  CL,  6j^;  United 
States  vs,  Gillis,  95  U.  S.,  407 ;  Erwin  vs.  The  United  States,  97  U.  S., 
392;  Spofford  vs.  Kirk,  Id.^  484;  McKnight  vs.  Unite<l  States,  98  U.  S., 
179;  Goodman  vs.  Niblack,  102  U.  S.,  559;  Trist  vs.  Child,  21  Wall., 
441;  Safford's  Case,  1  Lawrence,  Comptroller's  Decisions,  285;  Neu- 
chatel  Co.  Case,  16  Court  CL,  593;  Buffalo  B.  K.  E.  Case,  16  Court  CL, 
238. 

If  payment  should  be  made  to  the  assignee,  it  would  estop  the  as- 
signor from  making  a  claim  against  the  United  States.  (Cowdrey  vs. 
Tandenburgh,  101  U.  S,,  575 ;  Buffalo  Bayou  E.  E.  Case,  16  Court  CL, 
238;  McKnight  vs.  United  States,  98. U.  S.,  186.)  Volenti  nonfit  injuria. 
Consensus  tollit  errorem.  But  this  does  not  justify  officers  of  the  gov- 
ernment in  doing  that  which  the  law  prohibits,  at  least  in  a  case  like 
this  in  which  the  contractor  protests  against  payment  to  an  assignee. 
The  acceptance  of  the  assignment  by  the  Sixth  Auditor  does  not  estop 
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or  bind  the  govemment,  because  he  had  no  authority  to  do  that  which 
the  law  prohibits.  (The  Floyd  Acceptances,  7  WalL,  667 ;  Filor  vs. 
United  States,  9  WalL,  45.) 

The  Supreme  Court  held  in  1841  that  the  Postmaster-General  had 
authority  to  accept  drafts  of  mail  contractors  in  advance  of  service, 
and  that  they  were  negotiable.  (United  States  vs.  Bank  of  Metropolis, 
15  Pet.,  W7,  392  j  see  Eev.  Stat.,  396, 3641, 3644;  Burroughs  on  Public 
Securities,  13 ;  Elmes'  Executive  Departments,  345,  sec.  942.)  No  notice 
was  taken  of  the  act  of  January  31, 1823  (Rev.  Stat.,  3648).  flie  acte 
of  July  29,  1846  (9  Stat.,  41),  and  of  February  26, 1853  (10  Stat,  170, 
now  Kev.  Stat,  3477),  prohibiting  the  assignment  of  claims,  were  not 
then  in  force.  But  in  the  Floyd  Acceptances  the  former  decision  was 
in  effect  and  in  principle  overruled,  and  the  decision  in  part  placed  on 
the  act  of  1823,  prohibiting  payments  in  advance  of  services  rendered. 
(Burroughs,  Public  Securities,  13 ;  Jackson's  Case,  1  Court  CI.,  260.) 

As  between  White  and  Walsh,  the  latter  is  prior  in  time.  And  there 
is  a  maxim.  Qui  prior  est  temporCj  potior  est  jure.  But  in  this  case 
Walsh  has  no  right  which  can  be  protected. 

The  only  point  of  difficulty  is  whether  the  action  of  the  Auditor  in 
certifying  a  balance  in  favor  of  White,  who  is  also  an  assignee,  can 
also  be  affirmed.  If  the  affirmance  could  be  construed  to  assert  the 
validity  of  the  assignment,  it  would  not  be  made.  But  as  Peterson  as- 
sents to  the  certification  in  favor  of,  and  payment  to.  White,  and  as 
this  protects  the  government,  it  is  deemed  proper  in  view  of  all  this, 
and  of  the  usage  which  has  so  long  prevailed,  to  affirm  the  action  of 
the  Auditor.  If  any  party  in  interest  made  any  objection,  it  wonld 
not  be  affirmed.  The  question  does  not  arise  as  it  would  if  the  First 
Comptroller  were  asked  to  certify  a  balance.  No  party  is  here  object- 
ing to  a  certification  in  favor  of  White,  except  Walsh,  who  has  no  right 
to  object.  The  First  Comptroller,  as  in  cases  before  judicial  courts  of 
error,  will  not,  sua  sponte^  and  as  a  general  rule,  reverse  the  action  of 
the  tribunal  to  be  reviewed  when  not  asked  to  do  so,  and  when  no  er- 
ror is  alleged  by  any  party  having  a  legal  right  to  object,  and  when  no 
loss  or  prejudice  can  result  to  any  such  party. 

This  case  affords  an  illustration  of  the  wisdom  of  the  statute  against 
assignments. 

The  action  of  the  Auditor  is  affirmed. 

Teeasuby  Department, 

First  Comptroller's  Officey  March  11, 1882. 
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IN  THE  MATTER   OF   REFUNDING   STAMP  TAX  ON  MALAKOF  BITTERS.— 
MALAKOF  BITTERS  CASE. 


I.  A  compound  liquor  put  up  in  bottles  and  *'held  ouf  and  ^' recominended  to  the 
pablic  "  by  the  maker  as  a  ''  remedy  "  for  diseases  "  affecting  the  human  body '' 
is  subject  to  the  stamp  tax  required  in  Schedule  A  to  section  3437  of  the  'Re- 
vised Statutes. 

t  When  a  claim  for  refunding  tax  is  made  unjler  section  3426  of  the  Revised  Stat- 
utes (act  March  1,  1879,  sec.  17,  20  Stat.,  349),  as  for  stamps  "  unnecessarily  tised,** 
tiie  proper  accounting  officers  are  required  to  decide  Tvhether  the  stamps  were 
'*  unnecessarily  used." 

'S.  The  right  to  a  refund  considered  in  case  a  claimant  should  make  an  ar^ticle  to  be 
sold  in  a  mode  to  evade  the  revenue  law. 

4.  A  claimant  for  a  refund  of  stamp  tax  unnecessarily  used  on  Malakof  bitters  is 
estopped  from  denying  that  such  bitters  were  of  the  character  in  which  they  were 
by  him  held  out  and  recommended  to  the  public. 

t'>.  The  First  Comptroller  is  not  concluded  by  the  action  of  the  Commissioner  of  In- 
ternal Revenue  on  refunding  claims. 

6.  k  prima  facie  case  explained. 

7.  The  effect  stated  of  an  allowance  by  the  Commissioner  of  Internal  Revenue  of  a 

refunding  claim. 
^  U'hat  is  evidence  of  a  right  of  action  ? 

From  1877  to  1881,  both  years  inclusive,  Alphonse  Walz,  of  New  Or- 
leaus,  was,  and  paid  taxes  as,  a  rectifier,  a  wholesale  dealer  and  a  re- 
tail dealer  inspirits.  (Eev.  Stat.,  3244;  act  February  8, 1875, 18  Stat., 
310;  act  March  1, 1879,  sec.  4,  20  Stat.,  333.)  In  Koveraber,  1877,  he 
commenced  the  manufacture  of  "  Malakof  Bitters.''  He  stamped  (Rev. 
Stat.,  3437,  Schedule  A),  advertised,  and  sold  the  bitters  as  a  medicinal 
preparation  until  September  8, 1881,  without  referring  the  question  of 
liability  to  stamp  tax  to  the  revenue  officers.  The  Commissioner  of 
Internal  Bevenue  decided  (Rev.  Stat.,  321)  September  5, 1881,  that  the 
*^ Malakof  Bitters"  was  a  ^^  compound  liquor,^  and  was  not  liable  to  a 
«tamp  tax.* 


•His  hand-bill  advertisement  was  as  follow^: 

Prize  medal  awarded  at  the  Paris  Exposition,  1878. 

Malakof  Bittkrs,  Patexte  kn  1866. 
Premieres  Primes  remport^es,  aux  Expositions  de  la  Louisiane,  en  1868,  1870,  et  1871. 

Ce  cordial,  sgr^able  et  tr^s  savonreax,  est  le  stimulant  le  plus  sain,  que  Ton  alt  en- 
core prodnit  jnsqu'ici;  11  est  compost  d'ingr6dients  aromatiques  et  amers,  qui,  lors- 
<lQ'on  en  fait  usage  mod^r^ment,  est  im  excitant  aussi  bien  qu'un  fortifiant  pour  le 
systeme  digestif,  c'eat  aussi  nn  d^pnratif  excellent. 

Un'a  pas  de  snp^rienr  parmi  toutes  les  x>i^paration8  de  notre  ^poque.  Le  propria- 
taire  posa^de  a  Tappui  de  son  efficacit^  les  certificats  de  la  faculty  m<$dicale  de  la 
LonUtane.  II  gu^rit  on  pr^vient  les  ii^vres  en  g^n6ral,  et  an  tree  d^ordres  int^rieurs; 
il  combat  anasi  la  dyspepsie,  la  n^vralgie,  ainsi  que  la  constipation  occasionn^e  par 
i'al>a»  des  m^dioaments  et  les  affections  du  cceur.  II  est  efficace  dans  les  maladies  de  la 
H.  Ex.  219 9 
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Mr.  Walz  claims,  under  section  3426  of  the  Revised  Statutes  (act 
March  1, 1879,  sec.  17,  20  Stat.,  349),  the  refund  of  1799.40  for  the  stamps 
unnecessarily  used  on  said  bitters  from  March  1,  1879,  to  September  8, 
1881.  The  Commissioner  has  allowed  that  sum  less  5  per  cent.,  viz, 
$759.52. 

The  question  is  submitted  to  the  First  Comptroller  to  decide  whether 
the  claim  shall  be  paid. 

George  L.  Douglass,  for  the  claimant,  submitted  points  orally. 

1.  The  article  "held  out"  as  a  remedy  for  diseases  must  be  actually 
one  of  those  mentioned  in  the  first  clause  of  Schedule  A  to  section  3437, 
to  wit,  a  bottle  containing  "bitters,"  "tonics,''  "spirits,"  &c.  It  is  not 
enough  that  the  article  is  called  bitters  or  a  tonic,  if,  in  fact,  it  is  only 
whisky.  If  the  claimant  had  advertised  and  held  out  whisky  in  bottles 
as  a  remedy  for  tliseases  he  wonld  not  have  been  required  to  stamp 
them. 

2.  The  Commissioner  of  Internal  Ee  venue  has  decided  that  theMalakof 
bitters  is  not  one  of  the  articles  so  enumerated,  but  only  "a  compound 

Yeasie  et  les  maux  de  reins.    C'est  tin  toniqac  tr^  puissant  dans  le  cas  d'^pniMment 
dn  syst^me. 

C'est  un  breuvage  inofiensif  pour  les  femines  et  les  enfants,  et  im  exceUent  anti- 
biUaire.     Ce  bitter  est  8p<$cialement  destine  k  V  nsage  des  families. 

Malakof  Bitters,  Patented  in  186H. 

[Trade-mark.] 

First  premium  a'warded  in  1868,  1870,  and  1871  by  the  Louisiana  State  Fairs. 
This  cordial,  the  most  palatable,  flavorons,  and  wholesome  stimulant  ever  yet  jn^e- 
paredfrom  aromatic  and  bitter  ingredieniSf  when  taken  in  a  moderate  quantity  is  an  excel- 
lent  appetizer  aa  well  aa  a  strengthener  of  the  digestive  forces — a  depuratiye  of  the 
blood,  desirable  alike  as  a  corrective  and  mild  cathartic.  It  has  no  superior  among  the 
standard  preparations  of  the  day,  and  is  indorsed  by  the  medical  fraternity  of  Lonisr 
iana ;  it  overcomes  and  prevents  fever  and  ague  and  other  malarial  disorders  with 
wondrous  certainty,  tones  the  system,  banishes  dyspepsia,  remedies  constipation 
and  liver  complaint,  relieves  affection  of  the  bladder  and  kidneys;  it  is  refreshing 
and  a  powerful  recuperant  after  the  frame  has  been  reduced  and  attenuated  by  sick- 
ness; a  mild  and  safe  invigorant  and  corroborant  for  delicate  females  and  children : 
a  good  anti-bilious,  alterative,  and  toiAc  preparation  for  ordinary  family  purposes. 

Maxakof  Bitters.   Patentirt  in  1866. 

Die  erste  prumie  zuerkannt  in  1868,  1870,  und  1871  anf  der  Louisiana  Stuats  Ans^tfl- 

Inng. 

Das  Malakof  Bitters  ist  anerkannt  als  der  sclimackhafleste  liqueur  wdchor  bis  jetzt 
von  aromatischen  Kriiutem  gemacht  worden  ist,  und  wenn  in  bescheideuem  Haaase  ge- 
nossen,  befordert  er  den  Appetit  und  starkt  die  Verdauungsorgane,  und  wird  besond- 
ers  als  Blut-Belniger  und  Mittel  gegen  Fieber  sowie  alle  Arten  Krankheiten  and  mala- 
rische  Anfalle  von  den  medizinischen  Autoritaten  des  Staates  Louisiana  empfohl^. 

Mit  Sicherheit  auf  £rfolgist  es gegen  Dyspepsia,  Verstopfung,  Leber-undNieren-leideu 
zu  gebrauchen,  erfrischt  und  Kraftigt  iu  Wunderbarer  Wcise  den  Korper  nacb  angrei- 
fender  Krankheit  und  ist  fUr  den  Hausgebrauch  aufs  angelegenlichste  zu  ein]>fphl«>n. 

Ai.PH.  Walz,  2(»  Conti  Street,  Xeic  Orleans,  La., 

Sole  Proprktor  and  Afanufariurer, 
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liquor,  and  as  such  uot  liable  to  stamp  tax."  Whether  a  mixture  is  or  is 
not  bitters,  or  is  or  is  not  a  compound  liquor  is  a  question  of  fact  solely. 
All  such  questions  arising  under  section  3426  are  left  expressly  to  the 
Commissioner  of  Internal  Eevenue  to  decide;  and  his  judgment  is  con- 
elusive,  (Woolner's  Case,  13  Court  Claims,  366.)  This  does  not  pre- 
sent any  question  of  ^<  accounting,"  and  hence  is  not  within  the  juris- 
diction of  the  Comptroller  or  other  accounting  officers.  ^ 
3.  The  "compound  liquor"  has  already  paid  (1)  a  tax  as  spirits,  (2)  the 
claimant  paid  tax  as  a  rectifier,  and  (3)  retailers  vending  it  paid  tax  as 
such.  The  law  does  not  authorize  or  contemplate  another  tax.  The 
three  taxes  numed  arc  all  the  taxes  required  by  law. 


Decision  by  William  Lawrence,  First  Comptroller: 

This  claim  must  be  rejected  because  the  claimant,  as  "maker"  of  the 
^•Malakof  Bitters,"  "held  out"  and  "recommended  to  the  public"  his 
preparation  as  a  remedy  for  diseases  "affecting  the  human  body." 

By  stamping  the  bitters,  Walz  was  enabled  (1)  to  sell  as  a  medical 
preparation  an  article  which  was  only  a  compound  liquor^  and  (2)  also 
l»os8ibly,  if  not  probably,  to  work  a  loss  to  the  revenue  by  enabling 
^ocers,  druggists,  and. other  persons  to  make  sales,  who  had  not  paid 
the  government  tax,  so  as  to  authoiize  them  to  sell  spirits  at  retail. 
lAct  February  8, 1875,  sec.  16, 18  Stat.^  310 ;  act  March  1, 1879, 20  Stat., 
333,  sec.  4, 18.)  Having  had  the  advantage  which  the  stamps  afforded 
him  of  distributing  the  bitters  for  sale  among  a  class  of  dealers  not  re- 
quired to  pay  a  tax  in  order  to  authorize  them  to  sell  liquor,  the  claim- 
ant DOW  asks  the  refund  of  the  value  of  the  stamps  used. 

A  stamp  tax  is  imposed  on  articles  enumerated  in  Schedule  A,  follow- 
iig  section  3437  of  the  Sevised  Statutes,  as  follows : 

^^For  and  upon  every  packet,  box^  hottle^  •  •  •  containing  any 
pills,  •  •  •  syrups,  cordials,  Intters^  tonics,  •  •  •  waters,  es- 
sences, spirits,  oils,  or  other  medical  preparations  or  compositions  what- 
soever  (1)  made  and  sold,  or  (2)  removed  for  consumption  and  sale  by 
any  person  or  persons  whatever,  wherein  the  person  making  or  prepar- 
ing the  same  has  or  claims  to  have  {a)  any  private  formula  or  {b)  occult 
>ecret  or  (c)  art  for  the  making  or  preparing  the  same,  •  •  •  (wr  (d) 
^eld  out  or  recommended  to  the  public  by  the  makers^  vendors,  or  proprie- 
i^fs  thereof  as  proprietary  medicines  or  as  remedies  or  specifics  for  wny 
disease,  diseases^  or  affections  whatever  affecting  the  human  or  animal 

According  to  the  evidence  in  this  case,  as  shown  by  the  claim  and  by 
the  foregoing  publication,  the  claimant  has,  in  the  language  of  Schedule 
A,  <iuring  the  period  covered  by  his  claim  "prepared,  uttered,  vended, 
*  *  *  exposed  for  sale,"  and  sold  large  quantities  of  a  certain  ar- 
ticle put  up  in  bottles,  and  called  by  him  "  Malakof  Bitters,"  which 
article  "Ae  held  out^  and  ^''recommended  to  the  public^  as  a  remedy  or 
^[>ecificfor  ^^ certain  diseases  or  affections^  affecting  the  human  body 
einmerated  in  the  said  publication. 
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The  liability  to  stamp  tax  under  this  schedule  does  not  dei^eiid  npon 
the  quality  or  eflScacy  of  the  article  made  or  sold,  or  whether  the  (pian- 
tity  recommended  to  be  taken  contains  a  dose  of  medicinal  ingredients 
or  contains  any  such  ingredients  or'  extracts  at  all.  It  is  the  hMing 
out  and  recommending  to  the  public  of  the  article — "Malakof  Bitters"— as 
a  remedy  or  specific  for  the  named  diseases  affecting  the  human  body 
which  constitutes  the  liability.  (See  section  3436.)  So  long  as  the 
claimant  makes  and  so  holds  out  and  recommends  the  ^^Malakof  Bit- 
ters/' this  article  is  clearly  subject  to  the  stamp  tax.  The  manufact- 
urer holds  himself  out  to  the  public  in  the  character  of  the  compounder 
of  an  article  having  certain  specific  and  remedial  qualities' 

Although  the  average  intelligent  citizen  may  have  no  confidence  in 
the  medicinal  or  remedial  qualities  of  the  so-called  bitters  so  commonly 
in  use,  it  is,  nevertheless,  true  that,  while  probably  the  large  majority 
of  these  compounds  are  consumed  as  beverages,  many  persons  take 
them  on  the  faith  reposed  in  their  advertised  medicinal  qualities.  A 
druggist  is  bound  to  know  the  properties  Of  the  medicines  he  vends. 
The  rule  by  which  care  and  diligence  exempts  a  party  from  liability 
does  Aot  apply  where  a  person  is  injured  by  a  prescription  improperly 
prepared  by  a  druggist.  The  latter  canpot  shield  himself  from  dam- 
ages in  such  case,  even  by  showing.that  he  has  used  extraordinary  care 
in  compounding  the  medicine.  (Fleet  vs,  HoUenkemp,  13  B.  Monroe. 
219.)  A  druggist  who  makes  fraudulent  representations  as  to  the  char- 
acter of  a  medicinal  article  sold  cannot,  in  action  against  him  to  recover 
back  the  purchase  price  or  for  loss  arising  firom  such  representations,  be 
allowed  to  make  that  fraud  a  defense,  even  when  the  article  itself  was 
harmless.  A  druggist  who  by  mistake,  and  without  any  false  or  fraud- 
ulent representations,  sells  a  wrong  article,  one  which  is  in  itself  harm- 
less, is  liable  in  tort  for  loss  or  injury  to  the  purchaser  (Davidson  r*. 
Nichols,  11  Allen,  514) ;  much  more  is  he  liable  when  the  article  sold  is 
a  dangerous  or  poisonous  preparation.  (Thomas  vs.  Winchester,  2  Seld. 
(N".  Y.),  397).  If  great  care  in  the  compounding  of  the  article  is  no  de- 
fense in  such  case,  how  much  less  would  be  deliberate  deception  1 

If  the  ^'Malakof  Bitters''  is  not  in  fact  what  the  manufacturer  pub- 
licly represents  the  article  to  be,  he,  more  than  all  other  persons,  is  es- 
topped from  showing  that  it  is  not  the  kind  of  article  so  represented.  It 
is  well-settled  law  that  upon  the  sale  of  an  article  by  the  manufacturer, 
there  is  an  implied  warranty  that  it  wiU  answer  the  purpose  for  which 
it  was  made.  (Brown  vs.  Murphee,  31  Miss.,  91;  Cunningham  vs.  Hall, 
1  Sprague,  404 ;  Beers  t?s.  Williams,  16  HI.,  69 ;  Brenton  is.  Davis,  S 
Blackf.,  317;  Boyd  m.  Crawford,  Add.,  150;  Overton,  vs.  Phelan,  2 
Head,  445 ;  Walton  vs.  Cody,  1  Wise,  420.)  Under  this  rule,  the  manu- 
facturer of  the  "Malakof  Bitters"  would  be  held  as  warranting  the 
article  to  be  medicinal.  Even  in  the  case  of  the  sale  of  provisions  for 
domestic  use,  the  vendor  at  his  peril  is  bound  to  know  that  they  are 
sound  and  wholesome ;  and  if  they  are  not  so,  he  is  liable  to  an  act  ion  on 
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the  case,  at  the  suit  of  the  vendee.  (V^n  Bracklin  vs.  Fonda,  12  Johns., 
467;  Hoover  vs,  Peters,  18  Mich.,  51 ;  Divine  vs.  McCormick,  50  Barb., 
116;  Pease  vs.  Sabin,  38  Yt,  432 ;  Fish  vs.  Roseberry,  22  111.,  288;  Bab- 
cock  vs.  Trice,  18  111.,  420;  Borrekins  vs.  Bevan,  3  Rawle,  23;  Jennings 
1*9.  Gratz,  Id.^  1G8.)  It  is  not  intended  to  say  that  the  Malakof  Bitters 
were  not  all  that  they  were  represented.  It  may  be  presumed  they  were. 
Tbe  legal  question  now  is  not  what  they  were,  but  what  they  were  rep- 
resented to  be. 

Applying  these  principles  of  law  to  the  case  under  consideration,  it 
must  be  held  that  the  manufacturer  of  the  article  uttered  and  adver- 
tised to  the  public  as  a  medicinal  preparation  or  compound  under  the 
uame  of  "Malakof  Bitters"  is  estopped  from  defending  himself  from 
any  legal  liabilit3'  which  may  result  from  the  sale  or  consumption  of  the 
article.    So  far  as  the  Government  of  the  United  States  is  concerned, 
the  legal  liability,  thereto  is  that  laid  down  in  Schedule  A,  namely,  the 
payment  of  the  stamp  tax  on  each  bottle  offered  for  sale  or  sold.    It  is 
not  to  be  presumed  that  Congress  intended  to  impose  on  the  internal- 
revenue  officers  the  duty  of  making  a  chemical  or  medical  examination 
of  the  articles  enumerated  in  Schedule  A,  in  order  to  determine  whether 
they  are  actually  such  articles,  or  have  such  properties  as  the  manu- 
facturers represent  them  to  be  or  to  have.    The  manufacturer  himself 
fixes  their  character  to  the  extent  that,  if  his  published  description  of 
any  of  them  falls  within  that  of  Schedule  A,  it  is  clearly  liable  to  the 
stamp  tax.    If  it  turns  out  to  be  a  totally  different  article,  it  is  no  less 
liable  to  that  tax,  so  long  as  it  is  made  and  sold  under  such  description. 
If  it  is  a  dangerous  or  worthless  compound,  his  liability  is  to  the  pur- 
chaser.   If  it  is  an  alcoholic  beverage  in  disguise,  he  is  not  only  liable 
to  the  stamp  tax,  but  also  to  the  special  tax  or  taxes  imposed  by  law 
on  manufacturers,  compounders,  or  dealers  in  distilled  spirits.    It  is 
shown  in  this  case  by  the  manufacturer's  admission,  and  by  the  decision 
of  the  Commissioner  of  Internal  Eevenue,  that  the  article  sold  as  *^  Mal- 
akof Bitters"  is,  in  fact,  merely  an  alcoholic  beverage,  or  a  "compound 
liquor",  having  no  medicinal  quality  in  the  proper  sense  of  the  words. 
This,  however,  does  not  help  the  case.    It  has  been  urged  that  the  af- 
fixing of  the  stamp  enables  the  manufaeturer  to  enlarge  his  field  of  sale, 
and  that  to  reject  the  claim  would  be  to  secure  him  the  right,  to  dispose 
of  the  bitters  to  dealers  who  would  sell  it  without  payment  of  special 
tax  as  liquor  dealers.    There  is  no  force  in  this  argument.    The  United 
States  Government  does  not  guaranty  the  stamped  article  to  be  what  it 
Is  rex>re8ented,  and  the  law  nowhere  exempts  such  article  ftom  any  other 
taxation  to  which  it  may  be  liable. 

Tliis  claim  must  be  rejected  for  the  reason  stated.  It  would  be  re- 
jected if  sufficient  evidence  were  furnished  that  sales  were  made  of  the 
Malakof  Bitters  with  the  assent  of  the  manufacturer  by  retail  dealers 
who  had  not  paid  the  requisite  tax  to  authorize  them  to  make  sales. 
(Leggett'H  Case,  2  Lawrence,  Comptroller's  Decision,  p.  349.)    But  it  is 
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uot  necessary  to  take  evidence  on  this  subject.    New  evidence  is  au- 
thorized if  deemed  necessary.    (Bev.  Stat.,  184.) 

It  is  urged  in  support  of  this  claim  that  no  article  <^  held  out  or  recom- 
mended "  as  a  remedy  for  diseases  is  subject  to  stamp  tax,  except  those 
specifically  enumerated  in  the  first  paragraph  of  Schedule  A. 

Assuming  this  to  be  so,  this  paragraph  enumerates  ''  bitters  ^  ami 
"  spirits  "  as  articles  subject  to  stamp  tax  if  "  held  out "  as  so  prepared 
or  medicated  as  to  be  a  remedy  for  disease.  The  evidence  shows  that  the 
claimant  called  the  article  he  made  "  bitters,''  and  he  represented  it  as 
''  prepared  from  aromatic  and  bitter  ingredients,''  and  thus  so  medi- 
cated as  that  it  "  remedies  constipation  and  liver  complaint."  When 
the  claimant  thus  advertised  his  preparation  as  "  bitters,''  this  is  suffi- 
cient evidence  that  it  is  one  of  the  articles  specifically  enumerated  in 
the  first  paragraph  of  Schedule  A.  And  it  has  been  shown  that  the 
claimant  is  estopped  from  controverting  this  admission  after  the  re\  e 
iiue  oflScers  and  the  public  so  a<5cepted  the  representation. 

But  if  the  claimant  can  controvert  this,  still  the  evidence  shows,  and 
the  Commissioner  of  Internal  Eevenue  has  found,  that  his  preparation 
is  a  '^  compound  liquor,"  and  this  is  "  spirits  " — one  of  the  articles  spe- 
cifically enumerated  in  the  schedule.  Executive  officers  lake  oflBcial 
notice  of  the  ordinary  meaning  of  words,  and  hence  know  that  com- 
pound liquors  ai*e  spirits. 

If  the  claimant  had  held  out  whisky  as  a  remedy  for  disease,  stamps 
would  have  been  unnecessary^,  but  if  he  should  "Ao/<2ott^"  whisky  a$ 
being  so  medicated  with  ^'  bitter  ingredients  "  as  to  be  a  remedy  for  dis- 
ease, stamps  would  be  required. 

It  is  urged  that  the  Commissioner  of  Internal  Revenue  has  decided 
that  the  Malakof  Bitters  are  not  subject  to  stamp  tax ;  that  he  has  al- 
lowed this  claim,  and  that  both  the  finding  and  the  allowance  are  con 
elusive  on  the  First  Comptroller.    The  Supreme  Court  ha«  never  held 
that  the  allowance  b3'  the  Commissioner  is  coticliisive  anywhere.    The 
allowance  is  prima  facie  evidence  of  a  right  of  action  in  the  Court  of 
Claims,  but  it  may  be  there  shown,  as  it  is  supposed,  and  certainly  be- 
fore the  accounting  officers,  that  the  Commissioner  was  mistaken  on  any 
question  of  law  or  fact,  or  that  the  whole  evidence  does  not  support  the 
claim.    If  this  be  not  so,  there  is  no  mode  of  correcting  any  error  of 
fact  on  which  the  Commissioner  acted.    On  this  assumption  no  new 
evidence  could  be  received,  and  the  provisions  of  law  expressly  anthor- 
izing  new  and  additional  evidence  (Rev.  Stat.,  184)  would  be  nullified. 
(United  States  vs.  Kaufman,  96  U.  S.,  570;  United  States  vs.  The  Real 
Estate  Savings  Bank  of  Pittsburgh,  104  U.  S.,  728.)    In  the  latter  case 
the  attention  of  the  court  was  called  to  the  question  whether  the  al- 
lowance of  the  Commissioner  was  conclusive  on  the  accounting  officers, 
and  the  court,  referring  to  this  and  the  Kaufman  case,  said,  "  TVe  did 
not  then,  and  need  not  now,  decide  "  that  question.    That  question  can- 
not arise  in  an  action  in  the  Court  of  Claims  to  recover  the  amount  al- 
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lowed  by  the  Commissioner,  aud  anything,  therefore,  said  upon  the  sub- 
ject would  merely  be  an  obiter  dictum. 

There  can  be  no  doubt  of  the  authority  of  accounting  officers  to  pass 
upon  the  question  presented  in  the  form  in  which  it  now  is,  whether  the 
bitters  were  subject  to  a  stamp  tax.  This  subject  has  been  elsewhere 
somewhat  fully  considered.  (1  Lawrence,  Comptroller's  Decisions,  Ap- 
pendix, ch.  xii;  United  States  vs.  Kaufman,  95  U.  S.,  571;  United 
States  tT«.  Eeal  Estate  SaAings  Bank,  104  U.  S.,  728.)  The  authority  of 
accounting  officers  as  stated  results  from  the  language  of  the  statute 
under  which  the  claim  is  made  (Be v.  Stat.,  3426;  act  March  1, 1879, 
sec.  17,  20  Stats.,  349).  This  authorizes  a  refund  for  stamps  <' unneces- 
sarily used."  When  a  refund  is  asked,  the  officers  charged  with  the 
doty  of  authorizing  it  must  necessarily  inquire  if  the  stamps  were  un- 
necessarily used.  No  law  has  substituted  the  judgment  of  any  other 
officer  for  them,  or  made  the  judgment  of  any  other  officer  conclusive 
on  tbeni. 

The  Attorney-General  has  held  that  "regulations"  duly  authorized 
do  not,  as  a  general  rule^  conclude  accounting  officers  from  exercising 
their  powers.  (16  Op.,  494;  see  United  States  vs.  Smith,  1  Bond,  C.  C. 
R.>68;  Converse  vs.  United  States,  21  How.,  464;  Gordon  vs.  United 
States,  7  Wall.,  188.) 

There  are  two  classes  of  cases  of  rare  occurrence,  examples  of  which 
have  been  cited,  in  which  the  accounting  officers  are  i^equired  to  accept 
as  valid  claims  allowed  by  other  officers :  first j  when  such  allowance  is 
made  by  virtue  of  a  statute  which,  in  express  tenns  or  unequivocally  in 
effect,  declares  the  allowance  conclusive  (1  Lawrence.  Comptroller's 
Decisions,  Appendix,  ch.  xii,  p.  533,  542);  and,  second^  when  an  officer 
is  authorized  to  expend  money  under  a  statute  clearly  giving  him  dis- 
cretionary authority  as  to  the  manner,  amount,  and  purposes  of  the  ex- 
|>enditure.     (/d.,  542). 

This  case  presents  no  question  of  the  exercise  by  the  Commissioner  of 
discretionary  power.  Not  a  single  authority  can  be  produced  to  show 
any  such  position.  Hence,  unless  some  statute  has  expressely  made 
his  allowance  conclusive  on  accounting  officers,  it  is  not  so ;  and  there 
i6  no  such  statute.  His  sole  authority  is  to  examine  the  evidence  and 
make  a  decision  thereon,  which,  for  the  purposes  of  an  action  in  the  Court 
of  Claims,  is  prima  facie  evidence  of  a  right  of  action.  In  United  States 
CH,  Keal  Estate  Savings  Bank,  104  U.  S.,  728,  the  court  say  *'  the  allowance 
may  be  used  as  the  basis  of  an  action  against  the  United  States  in  t6e 
Court  of  Claims,  where  it  will  be  prima  facie  evidence  of  the  amount  that 
is  due,  and  put  on  the  government  the  burden  of  showing  fraud  or  mis- 
take.^ It  is  open  to  show  "  mistake"  in  the  judgment  of  the  Commis- 
.sioner  on  every  question  of  law  and  fact.  A  prima  facie  case  is  that 
which  appears  on  the  first  view  and  without  examination  back  of  this. 
The  allowance  is  one  thing,  the  evidence  on  which  it  is  based  is  another 
and  different  thing.    It  has  been  held  that  the  allowance  is  jwr  se  and 
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unaided  prima  facie  evidence  of  a  right.*  If  the  whole  evidence  does 
not  justify  the  allowance,  then  an  error  or  *^  mistake  "  has  been  made  to  the 
prejudice  of  the  United  Stales.  It  is  not  to  be  presumed  that  the  law 
has  been  so  constructed  as  to  afford  no  relief  against  sach  error ;  and  it 
has  not.  If  an  allowance  which  is  only  pritna  facie  evidence  of  a  rights 
does  not  permit  an  inquiry  upon  the  law  and  all  the  evidence  whether 
the  right  legally  exists,  then  it  is  practically  conclusive  and  not^rtma 
fa<He.  It  is  conceded  that  ^^ mistake''  may  be  shown  in  the  allowance, 
and  the  Supreme  Court  has  said,  as  to  cases  in  court,  the  ^^  mistake  must 
be  established  by  competent  evidence.''  The  evidence  before  the  Com- 
missioner is  "competent  evidence."  When  this  is  submitted  to  the  re- 
visory accounting  officers,  their  judgment  is  by  the  law  invoked  on  it. 
K,  in  their  judgment,  such  evidence  does  not  make  a  prima  facie  case^ 
nor  any  case  for  payment,  the  prlmu  facie  case  is  gone.  If  the  account- 
ing officers  cannot  consider  this  evidence,  for  what  pupose  does  the  law 
require  it  to  be  submitted  to  themf 

Bouvier  defines  prima,  facie^  "  at  first  view  or  appearance  of  the  busi- 
ness :  as  the  holder  of  a  bill  of  exchange  indorsed  in  blank  is  prima 
facie  its  owner.  Prima  facie  evidence  of  fact  is  in  law  sufficient  to 
establish  the  fact  unless  rebutted."  In  Kelly  vs.  Jackson,  6  Peters,  622, 
it  is  decided  that,  "in  a  legal  sense,  then,  such  prima  facie  evidence,  in 
the  absence  of  all  controlling  evidence,  or  discrediting  circumstances, 
becomes  conclusive  of  the  fact;  that  is,  it  should  operate  upon  the 
minds  of  the  jury  as  decisive  to  found  their  verdict  as  to  the  fact." 
And  the  court  referring  to  an  indenture  offered  in  evidence  say,  "there 
was  sufficient  prima  facie  evidence  of  the  due  execution  of  the  indent- 
ure •  ♦  •  to  justify  the  court  in  admitting  it  to  be  read  to  the  jury, 
and  that  in  the  absence  of  all  controlling  evidence  the  jury  would  have 
been  bound  to  find  that  it  was  duly  executed."  In  United  States  vs^ 
Wiggins,  14  Peters,  347,  that  case  was  cited  with  approval ;  and  the 
court,  holding  that  a  certified  copy  of  a  decree  was  prima  facie  evidence, 
proceed  to  show  that  it  may  be  "rebutted"  by  evidence,  aud  if  so,  say 
"it  ought  to  be  rejected."  And  there  are  numerous  cases  to  show  that 
where  an  officer  is  charged  with  the  duty,  as  accounting  officers  are,  to 
"consider  the  justice  and  validity'  of  all  claims,"  and  9k  prima  facie  case 
is  made  by  the  authentication  or  allowance  of  an  officer,  the  whole  evi- 
dence is  to  be  examined  to  ascertain  whether  such  prima /aci«  case  iH 
rebutted,  and  thereby  a  "mistake"  of  fact  or  of  law  is  shown  in  pre- 
viously having  regarded  it  as  authentic  or  properly  allowed.    (French 

'Kaufman  Case,  96  U.  S.,  567 ;  Savings  Bank  Cas^,  104  U.  S.,  728 ;  see  Gordon  r«.  U.  S., 
7  Wall,  188;  Chorpenniug  r«.  U.  S.,  94  U.  S.  399.  It  seems  that  a  power  by  an  officer 
other  than  an  accounting  officer  to  allow  gives  a  prima  facie  right  of  action  in  the 
court,  but  a  power  by  accounting  officers  to  decide  on  claims,  and  "  certify  a  balance** 
due,  gives  no  such  right.  McKnight's  Case,  13  C.  Cls.,  309 ;  Clyde  V9,  U.  S.,  13  Wall., 
35 ;  Gillis'  Case,  95  U.  S.,  407. 

These  two  powers — to  allow  and  to  certify  balances — it  would  seem,  have  different 
purposes,  and  hence  the  rules  above  stated. 
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vs.  Frazier,  7  J.  J.  Marsh.,  Ky.,  425,  432;  Pinkham  vs.  G^ar,  3  K  H., 
484;  Finn  vs.  Commonwealth,  5  Band.  Va.,  701;  Phillips  vs.  Berick,  16 
Johns.,  137;  1  South.,  K  J.,  77;  Docoign  vs.  Schreppel,  1  Yeates,  Pa.-, 
347;  2Nott  &  McCord,  South  Car.,  320;  1  Missouri,  341;  Allen  *i?«. 
Gray,  11  Conn.,  95;  Parker  vs.  Smedley,  2  Boot,  Conn.,  286;  Taylor  t?«. 
Pettiboue,  16  Johns.,  X.  Y.,  66;  Benjamin  vs.  Sinclair,  1  Bailey,  S.  Car., 
174;  Bodley  vs.  Hord,  2  A.  K.  Marsh.,  244;  3  C.  B.,  229;  2  Opin.,  650.) 

Accounting  officers  are  compelled  by  express  law  to  examine  the  evi- 
dence (Rev.  Stat.,  236,  277,  269, 191,  1841;  act  June  14,  1878;  20  Stat., 
130,  sec.  4),  and  ^<  to  consider  the  justice  and  validity  of  all  claims  ";  and 
it  is  supposed  courts  may  "impea<5h"  an  allowance  of  the  Commissioner 
for  any  "mistake''  of  fact  either  in  the  evidence  on  which  he  acted  or 
in  his  conclusions.  The  "mistake"  is  shown  when,  upon  the  whole  evi- 
dence, the  original  prima  facie  is  **  rebutted."  If  the. allowance  of  the 
Commissioner  should  now  be  accepted  as  prima  fa^de  evidence  of  a 
claim,  the  prima  facie  right  disappears  when  all  the  evidence  is  exam- 
ined. 

But  if  the  allowance  of  the  Commissioner  should  now  and  here  be  re- 
garded as  prima  facie  evidence  that  the  claimant  is  entitled  to  a  refund 
for  the  stamps  he  used,  it  is  shown  by  the  evidence  that  the  claimant 
prepared  a  ^^  mixed  liquor ^^  medicated,  or,  as  he  represented,  **  prepared 
from  aromatic  and  bitter  ingredients,"  which  he  "held  out"  and  "recom- 
mended to  the  public"  as  a ."  remedy  for  disease."  And  upon  these  facts 
the  Malakof  Bitters,  put  up  and  sold  in  "  bottles,"  were,  beyond  all  ques- 
tion, subject  to  stamp  tax  by  the  clear  terms  and  manifest  purpose  of 
the  statute.  While  a  maker  of  mixed  liquors  having  no  medicinal  qual- 
ity other  than  such  as  pertain  to  such  liquors  renders  them  liable  to 
stamp  tax  by  holding  thep  out  to  the  public  as  a  remedy  for  diseases, 
this  fact  does  not  authorize  their  sale  by  retail  dealers  without  the  pay- 
ment of  the  tax  required  by  law,  or  relieve  the  maker  from  liability  to 
tax  required  by  law  as  to  spirits.* 

The  claim  is  rejected. 

Treasury  Department, 

First  Comptroller's  Office^  March  15,  1882. 

*  The  Schednle  A  alcove  referred  to  is  as  follows : 

Schedule  A. — Medicines  or  preparations. 

For  and  upon  every  packet,  box,  bottle,  pot,  pbial,  or  other  Inclosiu^  containing 
any  pills,  powders,  tinctures,  troches,  lozenges,  sirups,  cordials,  bitters,  anodynes, 
tonics,  plasters,  liniments,  salves,  ointments,  pastes,  drops,  waters,  essences,  spirits, 
oils,  or  other  medicinal  preparations  or  compositions  whatsoever,  made  and  sold  or 
removed  for  consumption  and  sale  by  any  person  or  persons  whatever,  wherein  the 
person  making  or  preparing  the  same  has  or  claims  to  have  any  private  formula  or 
occult  secret  or  art  for  the  makiug  or  preparing  the  same,  or  has  or  claims  to  have 
any  exclusive  right  or  title  to  the  making  or  preparing  the  same,  or  which  are  pre- 
pared, uttered,  vended,  or  exposed  for  sale  under  any  letters  patent,  or  held  out  or 
recommended  to  the  public  by  the  makers,  venders,  or  proprietors  .thereof  as  proprie- 
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IN   THE   MATTER   OF    CONSULAR    RELIEF    FOR    DESTITLTE  AMERICAN 
SEAMEN.'-SEAMAN-RELIEF  CASE. 


1.  It  is  to  be  preaiiuied  that  the  .'ict  of  an  American  couhuI  at  a  foreign  port  in  grant- 
ing relief  to  a  person  claiming  to  be  an  American  seamen  is  legal. 

^.  The  consular  regulation,  section  260  (Regulations,  1881,  p.  84),  is  authorized  by 
statute  and  has  the  force  of  law. 

3.  This  regulation  constitutes  a  consul  affording  relief  to  a  party,  the  judge  to  decide 

whether  the  applicant  therefor  is  (1)  an  American  seaman,  and  (2)  entitled  to 
relief. 

4.  He  LB  not  required  to  report  the  evidence  on  which  he  decides  in  such  case. 

5.  When  a  consul  decides  that  a  party  applying  for  relief  is  an  American  seaman  en- 

titled thereto,  and  has  disbursed  money  for  the  relief  of  the  seamen j  his  report 
of  the  facts  is  prima  faoie  evidence  of  his  right  to  have  credit  therefor  in  the 
settlements  of  his  accounts,  and  if  not  impeached  for  fraud  or  gross  neglect  of 
duty  is  conclusive. 

With  the  account  of  S.  P.  Bayley,  United  States  consul  at  Palermo, 
Sicily,  for  relief  of  destitute  American  seamen  for  the  quarter  ending 
September  30, 1881,  made  out  in  the  usual  form  prescribed  by  the  Con- 
sular Begulations  of  1881,  are  a  ^'  statement  of  cases  of  relief  (Form  No. 
94,  p.  654,  U.  S.  Consular  Eegulations  of  1880),  an  "account  current^' 
(Form  No.  100,  lb.  p.  558),  a  "  return  of  seamen  who  have  come  upon  the 
consulate  otherwise  than  in  the  employment  of  vessels,  or  by  regular 
discharge  therefrom  ^  (Form  No.  126,  p.  573),  and  one  "  voucher  for  board- 
ing and  lodging"  (Form  No.  95,  p.  555).  This  voucher  is  for  board  and 
lodging  $29.50,  and  washing,  $3.50,  for  I.  Hooker,  who  is  reported  in  the 
returns  above  referred  to  as  "a  destitute  American  seaman"  from  the 
ship  Scotia,  of  Bath,  Me.,  Oliver,  master.  The  papers  set  forth  that  the 
seaman  came  upon  the  consulate  at  Palermo  February  2, 1881,  and  left 
on  the  29th  of  August,  1881,  having  been  sent  to  Naples  for  shipment  to 
the  United  States.  The  consul  notes  on  the  statement  that  this  seaman 
^'came  npon  the  consulate  overland  from  Trapani,"  a  seaport  town  of 


tary  medicines,  or  as  remedies  or  specifics  for  any  disease,  diseases,  or  affections  what- 
ever affecting  the  human  or  animal  body.        #  «  •  »  • 

Section  3426  of  the  Revised  Statutes  is  as  foUows: 

The  Commissioner  of  Internal  Revenue  may,  from  time  to  time,  make  regulations, 
upon  proper  evidence  of  the  facts,  for  the  allowance  of  such  of  the  stamps  issued 
under  the  provisions  of  this  chapter,  or  any  internal  revenue  act,  as  may  have  been 
spoiled,  destroyed,  or  rendered  useless  or  unfit  for  the  purpose  intended,  or  for  which 
the  owner  may  have  no  use,  or  which  through  mistake  may  have  been  improperly  or 
unnecessarily  used,  or  where  the  rates  or  duties  represented  thereby  have  been  paitl 
in  error  or  remitted,  and  such  allowance  shall  be  made  either  by  giving  other  stamps 
in  lieu  of  the  stamps  so  allowed  for,  or  by  repaying  the  amount  or  value  after  deduct- 
ing therefrom,  in  case  of  repayment,  the  sum  of  five  per  centum  to  the  owner  thereof; 
but  no  allowance  shall  bo  made  in  any  case  until  the  stamps  so  spoiled  or  rendered 
useless  shall  have  been  returned  to  the  Commissioner  of  Internal  Revenue,  or  nntil 
satisfactory  proof  has  been  msule  Hhowing  the  reason  why  said  stamps  cannot  be  so 
returned. 
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Sicily,  aud  tbat  the  date  and  cause  of  his  leaviug  the  vcRsel  ou  which 
he  was  last  employed  was  unknown. 

The  papers,  with  the  account  iis  adjusted  by  the  Fifth  Auditor,  are 
submitted  to  the  First  Comptroller  to  decide  whether  the  voucher  re- 
ferred to  should  be  allowed,  or  rejected /or  toant  of  evidence  that  Hooker 
was  an  American  seama/n.  or  because  the  reason  for  his  leaving  the  ves- 
vol  on  which  he  was  la^st  employed  is  not  known. 


DecAion  BY  William  Laweenoe,  First  Comptroller: 

The  Revised  Statutes  provide  that : 

Sec.  4577.  It  shall  be  the  duty  of  the  consuls,  vice-consuls,  commer- 
cial agents,  aud  vice-commercial  agents,  from  time  to  time,  to  provide 
for  the  seamen  of  the  United  States  who  may  be  found  destitute  within 
their  districts,  respectively^  sufficient  subsistence  and  passages  to  some 
port  in  the  United  States,  in  the  most  reasonable  manner,  at  the  ex- 
pense of  the  United  States,  subject  to  such  instructions  as  the  Secretary 
of  State  sliall  give.  Tbe  seamen  shall,  if  able,  be  bound  to  do  duty  on 
board  the  vessels  in  which  they  may  be  transported,  according  to  their 
several  abilities. 

The  Consular  Regulations  (paragraph  200,  p.  84),  prepared  under  the 
direction  and  authority  of  the  Secretary  of  State,  and  prescribed  by  the 
President,  contain  this  provision : 

Before  granting  relief,  a  consular  officer  should  satisfy  himself  that 
the  applicant  is  an  American  seaman,  as  already  defined  [in  paragraphs 
199, 200,  204-6;  Matthews  vs.  Offley,  3  Sumner,  125],  and  that  he  is  en- 
titled  to  relief  under  the  statutes,  usages,  and  decisions  hereinbefore 
referred  to,  and  that  he  is  destitute. 

Many  of  the  seamen  relieved  by.  consular  officers  are  not  discharged 
from  American  vessels  at  the  consulate,  but  are  such  as  come  upon  the 
consulate  "casually''  from  other  ports  or  places,  having  deserted  from 
their  vessels,  or  having  been  left  behind,  or  been  driven  ashore  by  cruel 
treatment,  or  having  been  shipwrecked,  and  from  other  causes.  (See 
Consular  Regulations,  paragraph  232.*) 

It  is  to  be  presumed  that  the  consul  in  relieving  Mr.  Hooker  a«  an 
American  seaman  did  so  in  good  faith,  believing  him  to  be  such,  and 
entitled  to  relief,  because  of  the  maxim,  omnia prcesumuntur  ritietsolen- 
niter  esse  acta  donee  probetur  in  contrarium.  There  is  nothing  in  the 
papers  to  rebut  this  presumption.  The  i^elief  was,  doubtless,  entirely 
proper. 

The  consular  "  regulation "  under  which  the  consul  acted  is  clearly 
authorized  by  the  statute ;  it  has,  therefore,  the  force  of  law.  It  re- 
quires the  consul  '*  to  satisfy  himself"  of  two  things,  (1)  "  that  the  ap- 
plicant [for  relief]  is  an  American  seaman  "  as  defined  by  the  regulations, 
and  (2)  "  that  he  is  entitled  to  relief."    The  regulation  having  thus 


'This  pAraficraph  was  taken  from  a  circular  prepared  at  the  request  made  June  20,' 
1^1,  by  Hon.  R.  W.  Taj'ler,  First  ComptroUer,  aud  addressed  to  consuls. 
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constitated  the  consul  the  judge  to  decide  the  two  matters  stated,  and 
having  directed  him  to  disburse  money  on  his  own  decision  of  such 
matters,  without  any  delay,  without  time  or  opportunity  to  submit  the 
propriety  of  the  disbursement  to  any  accounting  or  other  officer,  it  would 
operate  as  a  great  hardship  if,  after  the  consul  had  expended  the  money, 
he  should  be  denied  credit  for  it  in  his  accounts,  or  be  required  to  re- 
fund it,  when  he  has  acted  in  good  faith,  and,  as  must  be  presumed,  with  a 
reasonable  exercise  of  good  judgment.  In  cases  of  this  character  the 
consul  is  required  to  act  promptly ;  and  he  is  often  without  the  means 
of  obtaining  the  clearest  or  fullest  evidence.  He  is  not  required  by 
law  or  regulations  to  preserve  or  report  the  evidence  on  which  he  acts 
(Matthews  ^«.  Offley,  3  Sumner,  123).  By  the  language  of  the  statute 
and  the  regulation,  and  the  manifest  purpose  of  Congress  fairly  dednci- 
ble  therefrom,  it  must  be  held  that  the  consul  is  made  the  judge  to  de- 
cide the  matters  on  which  he  is  required  to  act,  and  when  he  does  so  in 
goodfaithj  and  disburses  money  thereon,  he  is  entitled  to  credit  in  his 
accounts  for  the  money  so  disbursed.  His  report  is  prima  facie  evi- 
dence of  a  right  to  credit.  It  is  not  necessarily  conclusive.  It  is  com- 
petent to  show  that  it  is  fraudulent.  Undoubtedly,'  if  it  appear  from 
the  reports  he  is  required  to  make,  or  from  other  evidence,  that  he  did 
not  act  in  good  faith,  his  right  to  credit  io  his  account  would  be  de> 
nied,  but  otherwise  it  must  be  allowed.  (Rev.  Stat.,  236,  250,  277, 184, 
269, 191 ;  3  Op.,  1, 15, 18  j  10  Op.,  48;  14  Op.,  419;  1  Lawrence,  Comp- 
troller's Decisions,  Appendix,  ch.  XII.) 

There  are  well-settled  principles  supported  by  abundant  authority, 
the  analogy  of  which  shows  that  when  the  statute  expressly  requires 
an  officer  to  decide  a  question  of  fact,  and  act  upon  the  decision  so  • 
made,  and  in  express  terms  or  by  necessary  inference  shows  that  the 
finding  was  intended  to  be  conclusive  for  all  purposes  connected  there-* 
with,  the  validity  of  the  decision  cannot,  as  a  general  rule,  be  made  to 
depend  on  the  degree  of  wisdom  with  which  it  was  made,  nor  upon  the 
sufficiency  of  the  evidence  upon  which  it  was  founded.  United  States 
V8.  Speed,  8  Wall.,  83,  citing  Philadelphia  and  Trenton  R.  R.  Co.  vs. 
Stimpson,  14  Pet.,  448 ;  Martin  vs.  Mott,  12  Wheat.,  19 ;  Royal  British 
Bank  vs.  Turquand,  6  Ellis  &  Blackburn,  327;  Maclae  vs.  Sutherland, 
25  Eng.  Law  &  Eq.,  114 ;  Ross  vs.  Reed,  1  Wheat.,  482.  And  see  Exi- 
gency Case,  ante,  p.  92;  Wilkes  vs.  Diusmore,  7  How.,  89;  Cobb's  Case, 
7  Court  Claims,  470 ;  Thompson's  Case,  9  Jd.,  188 ;  1  Lawrence,  Comp- 
troller's Decisions,  Appx.,  ch.  XII,  p.  543 ;  Bender's  Case,  Jd.,  317,  346  j 
Seward's  Case,  2  Lawrence,  Comptroller's  Decisions,  59,  69 ;  Eveleth's 
Case,  J(i.,  20;  Fletcher  vs.  Peck,  6  Crauch,  133 ;  3  Op.,  1, 15, 18;  5  Op., 
387 ;  Comegys  vs.  Yasse,  1  Pet.,  193  ;  Dorsheimer  vs.  United  States,  7 
Wall.,  173 ;  Yorktown  Centennial  Case,  post,  p.  141.  There  may  be  such 
gross  negligence  as  to  raise  a  presumption  of  fraud.  On  this  subject 
there  is  a  irule  of  the  civil  law:  Magna  negligentia  culpa  est,  magna  culpa 
est  dolus.   Wharton's  Negligence,  sec.  6, 23, 325;  L.,  1  Dig.  (47.4) ;  Shear- 
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man  &  Eedfielfl,  Negligence,  2,  3,  37 ;  3  Op.,  1, 15, 18;  14  Op.,  419;  13 
Op.,  148;  1  Op.,  598,  624,  679;  2  Op.,  625,  650.  But  there  is  no  sus- 
picion of  fraud  here.  When  the  consul  furnishes  the  evidence  which 
the  law  requires,  this  should  be  a  "  satisfactory  voucher."    (9  Op.,  430.) 

The  consul  is  entitled  to  credit  for  the  voucher. 

Tkeasuby  Department,    . 

First  Comptroller's  Ofice,  AprilA,  1882. 


IX  THE  MATTER  OF  EXPENDITURES  FOR  THE  CENTENNIAL  ANNIVERSARY 
OF  SURRENDER  OF  LORD  CORNWALLIS.—YORKTOWN  CENTENNIAL 
CASE. 


The  act  of  Confpress  of  June  7, 1860  (21  Stat.,  163),  provides  for  the  erection  of  a 
monament  at  Yorktown  '^adorned  with  emblems  of  the  aUiance  between  the 
United  States  and  His  Most  Christian  Majesty,  and  inscribed  with  a  ^ccinct 
narrative  of  the  surrender  of  Earl  CornwaUis  to  His  Excellency  G^rge  Wash- 
ington, Commander-in-Chief  of  the  combined  forces  of  America  and  France,*'  &c. 

This  act  appropriates  $100,000  for  that  purpose,  ''  to  be  expended  under  the  di- 
rection of  the  Secretary  of  War  "  j  it  provides  for  a  committee  to  select  the  site 
for  the  monument,  ''  and  to  make  all  necessary  arrangements  for  such  a  cele- 
bration, by  the  American  people,  of  the  centennial  anniversary  of  the  battle 
of  Yorktown  on  the  19th  day  of  October,  1881,  as  shall  befit  the  historical  sig- 
nificance of  that  event  and  the  present  greatness  of  the  nation." 

The  joint  resolution  approved  Febrnary  18,  1881,  authorizing  and  requesting 
the  President  to  "  extend  to  the  government  and  people  of  France  and  the 
family  of  General  La  Fayette  an  invitation  to  join  the  government  and  people 
of  the  United  States  in  the  observance  of  the  centennial  anniversary  of  the 
surrender  of  Lord  CornwaUis  at  Yorktown,  Virginia,"  appropriated  for  the 
carrying  out  of  that  purpose  the  sum  of  J20,000,  "  to  be  expended  under  the 
direction  of  the  Secretary  of  State." 

Vouchers  approved  by  the  Secretary  of  State  for  expenses  of  "  German  guests," 
invited  by  him  under  authority  of  the  resolution  of  February  18, 1881,  which 
provides  for  the  invitation,  reception,  and  entertainment  of  *' the  governinent 
and  people  of  France  and  the  family  of  General  La  Fayette,"  are  authorized 
by  the  general  language  of  that  resolution,  and  therefore  approved  by  the 
Comptroller. 

The  joint  resolution  of  February  18,  1881,  was  only  necessary  for  three  purposes  : 
first,  to  request  the  President  to  invite  the  French  guests ;  second,  to  appropri- 
ate $20,000  to  pay  expenses;  and,  third,  to  designate  the  Secretary  of  State  to 
expend  that  sum.  The  latter  was  required  to  expend  it  **  for  tjie  purpose  of 
carrying  out  the  provisions  of  this  resolution."  This  resolution  had  the  same 
purpose  as  to  a  general  celebration  as  that  of  the  act  of  June  7,  1880,  with  the 
added  one  of  specially  Inviting  the  French  guests ;  so  that  in  carrying  out  the 
purpose  of  the  resolution,  the  Secretary  carried  out,  not  only  it,  but  the  prior 
act  also. 

The  purpose  expressed  by  Congress,  the  character  of  the  occasion,  and  the  usages  . 
applicable  thereto,  all  considered  together,  at  least  authorized,  if  they  did  not 
require,  invitations,  not  only  of  American  people,  but  of  foreigners  as  well. 
The  Secretary  of  State  was  invested  with  a  general  power  to  invite  guests  o 
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any  or  all  nationalities.  This  was  an  incident  of  the  duty  ioipof^l  on  him  oi 
expending  th«  appropriation  "  for  the  parpoae  of  carrying  out  tho"  objects  of 
the  laws  on  the  subject. 

7.  The  special  power  of  the  President  to  invite  the  French  guests  did  not  except  as^ 

to  that  limit  the  general  authority  otherwise  given  to  invite  gnests.  Tfaednty 
to  invite  gnests  in  the  discretion  of  those  charged  with  executing  the  laws  ^as 
incidental  and  implied;  but  that  which  is  implied  is  as  firmly  and  affirmatively 
enjoined  or  authorized  as  that  which  is  required  in  express  terms.  The  general 
duty  thus  affirmatively  existing  can  only  be  abridged  either  by  a  provision 
which,  in  negative  terms,  does  so,  or  by  a  provision  the  affirmative  terms  of 
which  imply  an  abridgment. 

8.  There  is  a  provision  for  inviting  the  French  guests,  in  affirmative  terms,  which 

by  implication,  and  as  to  them,  abridges  the  general  power  of  invitation  by 
making  it  the  duty  of  the  President  to  invite  them.  This  is  a  construction 
necessary'  to  carry  out  the  objects  of  the  laws.  Without  this  construction  there 
w^ould  be  no  authority  to  invite  American  people,  and  by  a  well-known  rule 
that  construction  is  to  be  adopted  which  will  give  efiect  to  the  statu!  es. 

9.  If  an  appropriation  should  be  applied  to  objects  not  authorized,  vouchers  there- 

for could  not  be  allowed ;  but  the  accounting  officers  will  not,  as  a  general  rule, 
revise  the  action  of  an  officer  expressly  invested  by  statute  with  a  clear  discre- 
tionary  authority  to  determine  the  objects  fcflr  which  money  shall  be  expended. 
10.  The  joint  resolution  of  February  18,  1881,  gave  the  Secretary  of  State  a  discre- 
tionary authority  in  selecting  the  objects  on  which  he  would  expend  the  appro- 
priation therein  made.  His  discretion  cannot  lawfully  be  and  will  not  be  in- 
terfered with.  The  objects  to  which  he  applied  the  appropriation  were  clearly 
within  his  discretion,  and  he  was  the  appropriate  judge  thereof.  Effect  will  be 
given  to  his  approval  of  the  expenditure. 

The  act  of  Congress  of  June  7, 1880  (21  Stat,  163),  provides  for  the 
erection  of  a  monument  at  Yorktown  <'  adorned  with  emblems  of  the 
alliance  between  the  United  States  and  His  Most  Ghristian  Majesty, 
and  inscribed  with  a  succinct  narrative  of  the  surrender  of  Earl  Corn- 
wallis  to  His  Excellency  George  Washington,  Oommander>in-Chief  of 
the  combined  forces  of  America  and  France,"  &c.  It  appropriates 
$100,000  for  that  purpose,  ^<to  be  expended  under  the  direction  of  the 
Secretary  of  War";  it  provides  for  a  committee  to  select  the  site  for 
the  monument,  ^^and  to  make  all  necessary  arrangements  for  such  a  cel- 
ebration, by  the  American  people,  of  the  centennial  anniversary  of  the- 
battle  of  Yorktown,  on  the  19th  day  of  October,  1881,  as  shall  befit  the 
historial  significance  of  that  event  and  the  present  greatness  Qf  the 
nation." 

And  see  joint  resolution  of  March  3, 1881  (21  Stat.,  522). 

The  <^  joint  resolution  authorizing  and  requesting  the  President  t.o 
extend  to  the  government  and  people  of  France  and  the  family  of  Gren- 
eral  La  Fayette  an  invitation  to  join  the  government  and  people  of  the 
United  States  in  the  observance  of  the  centennial  anniversary  of  the 
surrender  of  Lord  Cornwallis  at  Yorktown,  Virginia,"  approved  Feb- 
ruary 18, 1881,  provides : 

^'  That  the  President  be,  and  is  hereby,  authorized  and  requested  to 
extend  to  the  government  and  people  of  France  and  the  family  of  Gren- 
eral  La  Fayette  a  cordial  iuvitation  to  unite  with  the  government  and 
people  of  the  United  States,  on  the  nineteenth  day  of  October,  eight- 
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een  hundred  and  eighty -one.  in  a  fit  and  appropriate  observance  of  the 
centennial  anniversary  of  the  surrender  of  Lord  Gomwallis  at  York- 
town.  And  for  the  purpose  of  carrying  out  the  provisions  of  this  reso- 
lution the  sum  of  twenty  thousand  dollars  is  hereby  appropriated  out 
of  any  money  in  the  Treasury  not  otherwise  appropriated  the  same  or 
so  much  thereof  as  maybe  necessary  to  be  expended  under  the  di- 
rection of  the  Secretary  of  State." 

The  proper  disbursing  clerk  reported  his  expenditures  under  these 
acts  and  resolutions  to  the  Fifth  Auditor.  As  to  certain  vouchers  for 
expenses  of  "  German  guests,'^  a  question  arises  growing  out  of  the 
language  of  the  resolutiOQ  of  February  18, 1881,  which  provides  for 
"  the  government  and  people  of  France  and  the  family  of  General  La 
Fayette."  The  prices  paid  for  sundry  articles  and  the  objects  of  ex- 
penditure are  approved  by  the  Secretary  of  State.  The  papers  are 
sabmitted  to  the  First  Comptroller  for  his  decision. 


Decision  by  William  Lawrence,  First  Comptroller : 

The  two  questions  which  arise  for  consideration  are,  whether  the 
acts  and  joint  resolutions  of  Congress  relating  to  the  celebration  of  the 
centennial  anniversary  of  the  battle  of  Yorktown  authorize  expendi- 
tures for  German  guests ;  and  who  shaU  determine  the  objects  of  ex- 
penditure, and  the  prices  to  be  paid  therefor.  It  has  been  suggested 
that  the  acts  and  resolutions  referred  to  did  not  authorize  the  invita- 
tion of  German  guests. 

I.  The  acts  and  resolutions,  however,  did  authorize  the  invitation  of 
Oerman  guests  and  the  payment  of  their  expenses.  The  act  of  June  7^ 
1881  (21  Stat,  163),  provides  for  a  committee  <<to  make  all  necessary 
arrangements  for  such  a  celebration  by  the  American  people,  of  the 
centennial  anniversary  of  the  battle  of  Yorktown  *  *  *  as  shall 
befit  the  historical  significance  of  that  event  and  the  present  greatness 
of  the  nation.''  If  to  this  had  been  added  an  appropriation  for  expenses, 
and  the  committee  had  been  authorized  to  expend  it  in  their  discretion 
in  conducting  the  celebration,  it  cannot  well  be  doubted  but  they  might 
have  invited  the  rulers  of  all  the  nations  to  participate  in  the  grand 
event,  and  might  have  paid  their  expenses.  True,  the  statute  says,  *^a 
celebration  by  the  American  people,"  but  it  also  says,  ^^such  a  celebra- 
tion by  the  American  people  *  *  *  as  shall  befit  the  historical  sig- 
nificance of  that  event  and  the  present  greatness  of  the  nation."  The 
word  celebrate,  from  its  original  derivation,  implies  an  invitation  to 
guests  to  participate — xXet-stOj  defined  dieereiprcedicarej  to  call,  to  declare^ 
to  proclaim,  to  make  known  or  renowned,  to  spread  the  praise,  fame,  or 
reputation,  to  treat  as  worthy  of  honor  with  public  ceremony,  with  sol- 
emn rites.    (1  Bichardson's  dictionary,  283.) 

Celebration — an  assembling  together  in  great  numbers,  a  numerous 
assemblage,  concourse,  as,  hominum  ccetus  et  celebraUones,  Cic.  Off.,  1^ 
4, 12. 
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Sacred  and  profane  history  are  full  of  such  celebrations.  (Esther,  ch. 
ix,  V.  20,  22 ;  Matt.  ch.  xxii,  v.  4,  9 ;  xxv,  v.  10 ;  St.  John,  ch.  ii,  v.  1, 
2;  Rev.,  ch.  xix,  v.  9.) 

The  American  usage,  both  social  and  public,  sanctions  if  it  does  not 
require  invited  guests  at  a  celebration.  Marriage  is  celebrated  with 
the  presence  of  invited  guests,  a  practice  venerable  with  age.  (Nnp- 
tias,  Liv.  36,  11 ;  solemnia  nuptiarum,  Tac.  A.  11, 26  fin. ;  officium  nnp- 
tiarum,  Suet.  Claud.,  ^6.)  A  married  couple  celebrate  their  silver  and 
golden  weddings  in  the  same  way.  The  Fourth  of  July  is  "celebrated 
with  bonfires,  festivals,  and  rejoicings."  Our  holidays  are  celebrated 
with  invited  guests.  "Decoration  Day"  and  Emancipation  Proclama- 
tion are  thus  celebrated.  The  Centennial  International  Exhibition  was 
celebrated  with  many  foreign  invited  guests.  (Act  June  1,  1872, 17 
Stat,  203;  act  June  6,  1874,  18  Stat.,  53;  act  June  16, 1874,  18  Stat., 
76;  act  March  3,  1875,  18  Stat.,  375;  act  February  16,  1876, 19  Stat. 
3;  act  April  17, 1876,  19  Stat.,  34;  act  May  1,  1876,  19  Stat.,  45;  act 
May  13,  1876, 19  Stat.,  213;  act  July  20,  1876, 19  Stat,  214;  act  March 
3,  1877,  19  Stat,  370.) 

The  enlightened  sentiment  of  the  American  people,  if  not  that  of  the 
civilized  world,  would  have  been  shocked  if  all  the  world  had  been  ex- 
cluded, except  our  own  citizens,  from  this  Yorktown  celebration  of 
world-wide  historic  interest  and  significance  and  in  which  the  people  of 
all  nations  were  interested.  This  would  be  selfish  in  the  extreme,  and 
would  by  no  means  "befit  the  historical  significance"  of  that  event 

The  committee  were  not  indeed  authorized,  as  in  the  case  supposed, 
but  a  broader  authority  was  given  to  the  Secretary  of  State  by  the 
joint  resolution  of  February  18, 1881.  By  it  the  President  was  requested 
to  "extend  to  the  government  and  people  of  France  and  the  family  of 
General  La  Fayette  a  cordial  invitation  to  unite  with  the  government 
and  people  of  the  United  States,  on  the  19th  day  of  October,  1881,  in  a 
fit  and  appropriate  observance  of  the  centennial  anniversary  of  the  sur- 
render of  Lord  Cornwallis  at  Yorktown."  This  is  to  be  read  in  connec- 
tion with  the  former  action  of  Congress  on  the  subject  to  show  the 
purt>ose  of  Congress.  This  purpose  is  shown  in  two  distinct  declara. 
tions:  one,  that  there  should  be  "such  a  celebration,  by  the  American 
people  ♦  •  •  as  shall  befit  the  historical  significance"  of  the  event 
named;  the  other,  that  there  should  be  "a  fit  and  appropriate  observ- 
ance of  the  •  »  •  anniversary"  named.  As  a  mark  of  special  favor 
and  for  special  historic  reasons  Congress  requested  the  President  to  in- 
vite "the  government  and  people  of  France  and  the  family  of  General 
La  Fayette"  to  participate.  This  was  the  only  distinct  specific  provis- 
ion on  the  subject  of  invitations.  It  was  to  be  "a  celebration  by  the 
American  people,"  but  no  specific  distinct  provision  was  made  for  invit- 
ing any  American  citizen  to  participate.  It  cannot  be  supposed  that 
the  American  people  en  masse,  or  such  as  might  choose  to  assemble^ 
were  to  take  charge  of  the  ceremonies,  or  that  there  was  to  be  no  super- 
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vision.  The  celebration  was  determined  on  by  the  act  of  June  7, 1880.. 
The  joint  resolution  of  February  18,  1881,  was  only  necessar}-  for  three- 
purposes:  first,  to  request  the  President  to  invite  the  French  guests^ 
second,  to  appropriate  $20,000  to  pay  expenses;  and,  third,  to  des- 
ignate the  Secretary  of  State  to  expend  it.  Uhe  resolution  required 
him  to  expend  it  *'for  the  purpose  of  carrying  oqt  the  provisions  of  this, 
resolution."  This  resolution  had  the  same  purpose  as  to  a  general  cele- 
bration as  that  of  the  act  of  June  7,  1880,  with  the  added  one  of  spec- 
ially inviting  the  French  guests,  so  that  in  carrying  out  the  purpose  of 
the  resolution,  the  Secretary  carried  out,  not  only  it,  but  the  prior  act 
also.  But  if  he  carried  out  the  purposes  of  the  resolution  alone,  it  had 
two  purposes  covering  the  whole  subject,  one  of  which  it  declares  to  be 
"a  fit  and  appropriate  observance  of  the  •  •  •  anniversary"  cele- 
bration, and  a  special  mark  of  favor  by  a  particular  mode  of  inviting 
the  French  guests.  When  a  particular  mode  of  making  this  one  in- 
vitation was  thus  provided,  no  other  mode  could  be  adopted  as  to  that^ 
It  became,  on  well-settled  principles,  the  only  mode. 

But,  as  already  shown,  the  purpose  expressed  by  Congress,  the  char- 
acter of  the  occasion,  and  the  usages  applicable  thereto,  all  considered 
together,  at  least  authorized,  if  they  did  not  require,  invitations,  not 
only  of  American  people,  but  of  foreigners  as  well.  The  Secretary  of 
State  was  invested  with  a  general  power  to  invite  guests  of  any  or  all 
nationalities.  This  was  an  incident  of  the  duty  imposed  on  him  of  ex- 
pending the  appropriation  "for  the  purpose  of  carrying  out  the"  objects 
of  the  laws  on  the  subject. 

The  special  i)ower  of  the  President  to  invite  the  French  guests  did 
not  except  as  to  that  limit  the  general  authority  otherwise  given  to  invite 
guests.  The  duty  to  invite  other  guests  in  the  discretion  of  those  charged 
with  executing  the  laws  has  been  shown.  The  duty  was  incidental  and 
implied;  but  that  which  is  implied  is  as  firmly  and  affirmatively  en- 
joined or  authorized  as  that  which  is  required  in  express  terms.  The 
general  duty  thus  affirmatively  existing  can  only  be  abridged  either  by 
a  provision  which,  in  negative  terms,  does  so,  or  by  a  provision  the  af- 
firmative terras  of  which  imply  an  abridgment.  Authorities  upon  4his, 
subject  have  been  elsewhere  cited.  (Territorial  Court  Case,  post^  p.  148 ; . 
Huidekoper's  Case,  2  Lawrence,  Comptroller's  Decisions,  362;  District: 
Land  Office  Case,  J(?.,  p.  415.) 

There  is  a  provision  for  inviting  the  French  guests,  in  affirmative 
terms,  which  by  implication,  and  as  to  them,  abridges  the  general 
power  of  invitation  by  making  it  the  duty  of  the  President  to  invite 
them.  This  is  a  construction  necessary  to  carry  out  the  objects  of  the 
laws.  Without  this  construction  there  would  be  no  authority  to  invite 
American  people,  and  by  a  well-known  rule  that  construction  is  to  be 
adopted  which  will  give  effect  to  the  statutes. 

It  must  be  concluded,  then,  that  the  German  guests  were  duly  in- 
vited by  authority  of  law. 
H.  Ex.  219 10 
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11.  The  remaiDiug  question  is,  who  shall  determine  (1)  the  objects  of 
expenditure  and  (2)  the  prices  to  be  paid  therefor!  The  act  of  Febru- 
airy  18,  1881,  appropriates  $20,000  "  for  the  purpose  of  carrying  out " 
its  i>arposes,  being  those  proper  for  ^'  a  fit  and  appropriate  observance 
of  the  *  •  *  anniversary."  This  money,  as  the  statute  says,  is 
'*^to  be  expended  under  the  direction  of  the  Secretary  of  State.'^  He 
is  charged  with  the  duty  of  expending  the  money  by  such  agencies  as 
lie  may  in  his  discretion  appoint,  subject  to  the  laws  applicable  thereto. 
The  accounting  officers  are  charged  with  the  duty  of  settling  the  ac- 
-coimts  of  the  disbursements.     (Rev.  Stat.,  236,  250,  277,  269,  191.) 

1.  When  a  statute  expressly  gives  to  an  officer  a  clear  discretionary 
authority  to  select  the  objects  upon  which  an  appropriation  shall  be 
-expended,  his  decision  thereon  is,  as  a  general  rule,  conclusive.  The 
authorities  which  show  this  effect  have  been  elsewhere  cited.  (Seaman- 
Helief  Case,  ante,  p.  lo8.) 

Official  discretion  is  not  generally  subject  to  review.  This  is  illus- 
trated in  cases  of  injunctions  in  courts.  (High  on  Injunctions,  6,  72, 
196,  403,  763,  797 ;  Gaiuesr.  Thompson,  7  Wall.,  347 ;  Litchfield  v.  The 
Register,  9  Wall.,  575.) 

The  rule  at  law  is  illustrated  in  cases  on  error  in  judicial  courts. 
<Ex  partis  Bradstreet,  8  Pet.,  588;  Thomas  v.  Harvie,  10  W^heat.,  146; 
Johnston  v.  Jones,  1  Black,  209,  227 ;  Wylie  v.  Coxe.  14  How.,  1 ;  P. 
&  T.  R.  R.  Co.  V,  Stimi)son,  14  Pet.,  448,  463 ;  Breedlove  v.  Nicolet,  7 
Pet.,  413;  Boyle  v,  Zacharie,  6  Pet.,  648;  Poultney  r.  City  of  La  Fayette, 
^12  Pet.,  472  5  Sims  \\  Hundley,  6  How.,  1;  Day  r.  W^oodworth,  13  How., 
363;  Wright  r.  Boilings  worth,  1  Pet.,  165;  Bradstreet  v.  Bradstreet,  7 
Pet.,  634.) 

Judicial  discretion  conferred  by  law  will  not  be  reviewed  *'  unless  a 
clear  abuse  of  that  discretion  or  some  manifest  injustice  Is  shown." 
(Smith  V.  Billet,  15  Cal.,  23.) 

The  rule  in  equity  seems  to  be  that  an  appellate  court  will  not  inter- 
"fere  with  the  discretion  of  an  inferior  court,  unless  manifest  injustice 
has  been  done.  (Dole  v.  Northrop,  19  Wis.,  249  ;  Ensley  v.  Tucker,  10 
Ark:,  527;  Billen  r.  State,  5  Humph.,  567;  Hipp  v,  Bissell,  3  Texas,  18; 
Van  Ness  r.  Bush,  14  Abb.  Pr.,  331 ;  Cullum  r.  Cundiff,  20  Mo.,  522 ; 
•Cook  v.  Spears,  2  Cal.,  409;  Travis  v.  Buyer,  24  Barb.,  614;  Connor  v. 
Pugh,  18  How.,  394 ;  Fairchild  r.  Dean,  15  Wis.,  206;  Bailey  v.  Taaffe, 
29  Cal.,  422;  Broaders  v,  Nelson,  16  Cal.,  79 ;  Wheeler  r.  Smith,  13  Iowa, 
564 ;  Bus  v.  War  Eagle,  14  Id.,  363;  Hook  x\  Brooks,  24  Ga.,  175;  Ger- 
ham  r.  Luckett,  6  B.  Mon.,  Ky.,  146;  State  t?.  Bird,  22  Mo.,  470;  Trice 
r.  Hannibal,  &c.,  R.  R.  Co.,  35  Mo.,  416 ;  Ferguson  v,  Hannibal,  &c.,  R. 
K.  Co.,  Id.,  452;  Florey  r.  Uhrig,  Id.,  517;  Watson  v.  Walker,  33  N.  H., 
131;  People  v.  Northern  R.  R.  Co.,  53  Barb.,  N.  Y.,  98 ;  Forrest  t?.  For- 
xest,  25  N.  Y.,  501 ;  6  Duer,  102;  State  v.  Bogue,  9  Ired.  N.  C.  L.,  360 ; 
Merriam  v.  Barton,  14  Yt.,  501.) 

Where  a  justice  in  New  York  in  a  cause  before  him  susx)ended  the 
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trial  after  it  had  been  commenced  for  twenty  hours,  in  order  to  allow 
one  of  the  parties  to  produce  further  proof,  held :  an  abuse  of  discre- 
tion, and  sufficient  for  reversing  the  judgment.  (Green  t?.  Angel,  13 
Johns.,  K  Y.,  469  5  ^ry  r.  Bennett,  9  Abb.  Pr.,  45;  Sanders  v.  John- 
son, 6  Blackf.,  50;  Byrd  v,  Johnson,  38  Ga.,  113;  Johnson  v.  Holt,  3 
Ga.,  117 ;  Rich  v,  Hathaway,  18  Ills.,  548 ;  King  v.  Pearce,  40  Mo.,  222; 
Burton  v.  Power,  4  Texas,  380.) 

When  discretionary  power  is  grossly,  palpably  abused,  it  may  be  re- 
viewed by  appellate  courts  on  error  or  otherwise.  (Greenleaf  v.  Roe, 
17  Ills.,  474 ;  Rich  r.  Hathaway,  18  Ills.,  548 ;  Diebold  v.  Powell,  32 
Ohio  St.,  175 ;  Montgomery  v.  Swindler,  32  Ohio  St.,  226 ;  Bean  v. 
Green,  33  Ohio  St.,  450;  3  Op.,  1,  15;  United  States  v.  Jones,  8  Pet., 
375,  382 ;  United  States  v,  Macdaniel,  7  Pet.,  1 ;  United  States  v.  Fille- 
brown,  7  Pet.,  28 ;  United  States  v.  Randolph,  9  Pet.,  12 ;  Byrd  v.  John- 
son, 38  Ga.,  113.) 

As  to  accounting  officers,  see  Opinions  Attorneys-General :  Butler, 
August  8,  1836  (3  Op.,  148) ;  Wirt,  March  30,  1823  (1  Op.,  528) ;  Oc- 
tober 20,  1823  (1  Op.,  624);  November  25,  1824  (1  Op.,  699);  Butler, 
March  26,  1824  (2  Op.,  625);  May  3,  1834  (2  Op.,  650);  October  10, 
1835  (3  Op.,  1,  15.  18) ;  LegarC^,  August  4, 1842  (4  Op.,  80) ;  Williams, . 
July  23,  1874  (14  Op.,  419). 

The  accounting  officers,  adopting  the  analogy  of  these  principles,  as 
a  general  rule,  will  not  revise  the  action  of  an  officer  expressly  invested 
by  statute  with  a  clear  discretionary  authority  to  determine  the  objects 
for  which  money  shall  be  expended.  The  discretion  given  by  a  general 
or  special  statute  to  an  officer  in  the  expenditure  of  money  is  always 
subject  to  the  restraints  imposed  by  general  statutes,  and  general  prin- 
ciples of  public  policy ;  and  of  these  aecounting  officers  must  judge. 
{3  0p.,  17,  18;  4  Op.,  249.) 

Thus  an  officer  authorized  to  select  agents  to  carry  out  the  objects 
of  an  appropriation,  or  other  statute,  and  pay  them  compensation  in 
his  discretion,  cannot,  by  selecting  as  such  agent  an  officer  having  a 
salary  fixed  by  law,  pay  him  *^  additional  compensation  in  any  form  for 
any  service,"  because  this  is  prohibited  by  section  1765  of  the  Kevised 
Statutes.  This  is  a  government  of  law.  (Floyd  Acceptances,  7  Wall., 
066;  United  States  v.  Nicholl,  1  Paine,  C.  C.  li.,  651.)  A  payment  in 
violation  of  this  section  would  be  subject  to  review  and  disallowance 
by  the  accounting  officers.  (Eveleth's  Case,  2  Lawrence,  Comptroller's 
Decisions,  20.  Converse  v.  United  States,  21  How.,  464,  syl.  7;  United 
States  V.  Smith,  1  Bond,  C.  C.  K.,  68,  syl.  3;  Watkins  v.  United  States, 
9  Wall.,  764;  Eev.  Stat.,  236,  277,  269, 191, 184, 187 ;  3  Op.,  18;  act  June 
14, 1878, 20  Stat.,  130 ;  1  Lawrence,  Comptroller's  Decisions,  Appendix 
ch.  xii.) 

On  the  evidence  presented  this  is  not  a  case  for  th^  application  of 
any  principle  as  to  the  abuse  of  a  discretionary  power,  nor  is  there  any 
error  of  law  or  fact  to  correct. 
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If  an  appropriation  should  be  applied  to  -  objects  not  autborized, 
vouchers  therefor  could  not  be  allowed.    (3  Op.,  17, 18.) 

The  authority  to  make  expenditures  under  discretionary  power  is 
very  different  from  that  exercised  in  the  approval  or  allowance  of  ex- 
penditures made  by  other  oflficers,  or  of  claims  or  accounts  in  favor  of 
parties  against  the  United  States.  These  are  generally  subject  to  re- 
examination by  accounting  oflBcers.  (1  Lawrence,  Comptroller's  Decis- 
ions, Appendix,  ch.  xii ;  Gordon  v.  United  States,  7  Wall.,  188.)  The 
expenditures  now  in  question  are  unlike  those  under  appropriations  for 
contingent  expenses.  There  is  nothing  in  this  case  for  the  application 
of  any  of  the  principles  la«t  above  stated.  The  joint  resolution  of  Feb- 
ruary 18, 1881,  by  its  language,  its  purpose,  and  the  extraordinary  char- 
acter of  the  expenditure's  to  be  made,  gave  to  the  Secretary  of  State  a 
discretionary  authority  in  selecting  the  objects  on  which  he  would  expend 
the  appropriation  therein  made.  His  discretion  cannot  lawfully  be,  and 
will  not  be,  interfered  with.  The  objects  to  which  he  applied  the  appro- 
priation were  clearly  within  his  discretion,  and  he  was  the  appropriate 
judge  thereof.    Effect  will  be  given  to  his  approval  of  the  expenditure, 

2.  The  same  principles  which  apply  to  the  objects  of  expenditure  may 
pometimt's  apply  to  prices  paid  when  the  statute  clearly  and  unequivo- 
cally shows  such  intention.  An  officer  having  clear,  explicit,  absolute 
discretionary  authority  to  make  purchases  or  pay  expenses,  may  regu- 
late the  price  to  be  paid  either  by  contract  in  advance  or  by  paying  a 
quantum  valebant  or  a  quantum  meruit.  In  such  case  his  judgment  will 
not  be  disturbed,  but  will  be  accepted  as  correct,  unless  for  reasons 
similar  to  those  already  stated  as  to  the  objects  of  an  appropriation. 
The  prices  paid  in  cases  of  expenditure  now  in  question  do  not  call  for 
any  revision.  Judgment  has  been  prox)erly  exercised  as  to  these,  and 
there  is  no  reason  for  calling  in  question  its  prudence. 

The  vouchers  are  all  approved,  the  account  of  disbursements  is  cor- 
rect, and^will  be  settled  accordingly. 

Tebasuey  Department, 

First  Comptroller's  Office,  April  6,  1882. 


IN  THE  MATTER  OF  THE  RIGHT  OF  THE  LEGISLATIVE  ASSEMBLY  OF 
THE  TERRITORY  OF  NEW  MEXICO  TO  PRESCRIBE  TERMS  FOR  THE 
SUPREME  COURT  THEREOF.— TERRITORIAL  COURT  CASE. 


A  territorial  legiBlative  assembly  is  invested  with  general  legislative  anthority 
over  "all  rightful  subjects  of  leginlation  not  inconsistent  with  the  Constitution 
and  laws  of  the  United  States  ;"  it  has,  therefore,  power  to  fix  the  times  when, 
and  the  places  where,  the  supreme  court  of  the  Tenitory  shall  be  held,  unless 
some  act  of  Congress  has  in  terms,  or  by  clear  implication,  prohibited  the  exer- 
cise of  such  power. 
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• 

2.  A  provision  in  the  act  of  Congress  which  declares  that  **  the  sapreme  court  [of  such 

Territory]  shall  hold  a  term  annually  at  the  seat  of  government  of  the  Territory," 
doe9  not  take  from  the  legislative  assembly  the  power  to  require  other  terms  of 
such  court  to  he  held  at  such  times  and  i)laces  as  the  legislative  assembly  may 
by  law  prescribe. 

3.  When  a  plenary  authority  is  given  in  general  terms  by  statute,  other  provisions 

of  the  same  act  are  not  to  be  deemed  as  a  modification  of  such  authority  or  as 
creating  an  exception  thereto,  unless  such  purpose  appear  by  the  necessary  im- 
port of  the  provisions  or  by  clear  inference. 

4.  When  two  afSrmative  provisions  in  a  statute  may  reasonably  be  construed  as  con- 

sistent with  each  other,  and  so  that  both  may  staud  together  and  have  full  effect, 
the  one  should  not  be  deemed  a  modification  of  the  other. 

5.  Courts  created  in  tbe  Territories  by  act  of  Congress  are  •* United  States  courts*' 

within  the  meaning  of  the  acts  making  appropriations  for  such  courts,  though 
not  'Mn  the  sense  of  the  Constitution. '^ 

March  11,  1882,  the  chief  justice  of  the  supreme  court  of  the  Territory 
of  New  Mexico  addressed  a  letter  to  the  Hon.  Benjamin  Harris  Brew- 
ster, Attorney-General  of  the  United  States,  stating  that  the  regular  an- 
nual sessions  of  said  court  have  been  held  commencing  in  January  each 
year,  and  that  the  legislature  of  the  Territory,  at  the  session  just  ended, 
passed  an  act  providing  for  an  additional  (semi-annual)  session  of  the 
supreme  court  of  the  Territory.  He  asks  whether  in  case  the  judges 
should  agree  to  meet  at  the  time  so  fixed  for  this  semi-annual  session 
the  expenses  thereof  would  be  paid  by  the  Government. 

March  18,  1882,  the  Hon.  Attorney-General  addressed  a  letter  to  the 
First  Comptroller,  referring  to  him  the  question  so  submitted  by  the 
chief  justice,  and  asking  to  be  informed  of  the  Comptroller's  view  of  the 
matter. 

Opinion  op  William  Lawrence,  First  Comptroller: 
The  Kevised  Statutes  contain  these  provisions: 

"Sec.  1850.  All  laws  passed  by  the  legislative  assembly  and  gover- 
nor of  any  Territory  except  in  [the]  any  Territories  of  Colorado,  Dakota, 
IdahOy  Montana,  and  Wyoming,  shall  be  submitted  to  Congress,  and,  if 
disapproved,  shall  be  null  and  of  no  effect. 

"Sec.  1851.  The  legislative  power  of  every  Territory  shall  extend  to 
all  rightful  subjects  of  legislation  not  inconsistent  with  the  Constitution 
and  laws  of  the  United  States.  *  •  •  •  *^ 

**  Seo.  1864.  The  supreme  court  of  every  Territory  siiall  consist  of  a 
chief  justice  and  two  associate  justices,  any  two  of  whom  shall  consti- 
tute a  quorum,  and  they  shall  hold  their  offices  for  four  years,  and  un- 
til their  successors  are  appointed  and  qualified.  They  shall  hold  a  term 
annually  at  the  seat  of  government  of  the  Territory  for  which  they  are 
resi>ectively  appointed. 

"Sec.  1865.  Every  Territory  shall  be  divided  into  three  judicial 
districts ;  and  a  district  court  shall  be  held  in  each  district  of  the  Ter- 
ritory by  one  of  the  justices  of  the  supreme  court,  at  such  time  and 
place  as  may  be  prescribed  by  law;  and  each  judge,  after  assignment, 
shall  reside  in  the  district  to  which  he  is  assigned.^' 

'*  Sec.  1907.  The  judicial  power  in  New  Mexico,  Utah,  Washington, 
Colorado,  Dakota,  Idaho,  Montana,  and  Wyoming,  shall  be  vested  in 
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a  supreme  court,  district  courts,  probate  courts,  and  iu  justices  of  the 
peace." 

'^Sbc.  1913.  The  legislative  assemblies  of  New  Mexico,  Utah,  Washing- 
ton, Colorado,  Dakota,  Arizona,  and  Wyoming  Territories,  respectively, 
may  organize,  alter,  or  modify,  the  several  judicial  districts  thereof,  in 
such  manner  as  each  legiative  assembly  deems  proper  and  convenient.'^ 

*'Sec.  1915.  The  judges  of  the  supreme  court  in  each  of  the  Territo- 
ries of  New  Mexico  and  Arizona,  or  a  majority  of  them,  shall,  when  as- 
sembled at  their  respective  seats  of  government,  fix  and  appoint  the 
several  times  and  places  of  holding  the  courts  in  their  respective  dis- 
tricts, and  limit  the  duration  of  the  terms  thereof;  but  such  courts  shall 
not  be  held  at  more  than  three  places  in  any  one  Territory ;  and  a  judge 
holding  court  may  adjourn  the  same,  without  day,  at  any  time  before 
the  expiration  of  a  term,  whenever  in  his  opinion  the  further  continu- 
ance thereof  is  not  necessary." 

"  Sec.  1918.  The  legislative  assemblies  of  New  Mexico,  Washington, 
Colorado,  Dakota,  Arizona,  and  Wyoming  Territories  may  assign  the 
judges  appointed  for  such  Territories,  respectively,  to  the  several  judi- 
cial districts  thereof,  in  such  manner  as  each  legislative  assembly  deems 
proper  and  convenient." 

''Sec.  1934.  The  supreme  court  of  the  Territory  of  Arizona  may  hold 
adjourned  terms  thereof  at  any  time  and  place  in  the  Territory  agreed 
upon  by  a  majority  of  the  judges  of  the  court  at  anv  regular  term  there- 
of.   ♦•    •" 

The  act  of  Congress  of  June  3,  1874  (18  Stats.,  253,  sec.  3),  *'  in  rela- 
tion to  courts  and  judicial  oflBcers  in  the  Territory  of  Utah"  provides : 

"That  there  shall  be  held  in  each  year  two  terms  of  the  supreme 
court  of  said  Territory,  and  four  terms  of  each  district  court  at  such 
times  as  the  governor  of  the  Territory  may  by  proclamation  fix." 

In  Montana  two  terms  of  the  supreme  court  are  held  in  each  year,  in 
conformity  to  an  act  of  the  legislative  assembly  approved  (by  the  gov- 
ernor) December  30,  1871. 

Congress  has  given  to  the  legislative  assembly  of  New  Mexico  au- 
thority over  "  all  rightful  subjects  of  legislation  not  inconsistent  with 
the  Constitution  and  laws  of  the  United  States,"  subject  to  the  power 
of  Congress  to  annul  any  act  which  may  be  passed.  The  matter  of  pre 
scribing  the  times  wheu,  and  the  places  where  the  supreme  court  shall 
be  held,  and  of  fixing  the  number  of  terms  thereof  in  each  year,  is  a  "  right- 
ful subject  of  legislation."  (4  Op.  Att.  Gen.,  528;  Cooley,  Const.  Lim., 
[87],  106;  Clinton  r.  Englebrecht,  13  AVall.,  443.)  The  only  inquiry 
which  arises,  therefore,  is  whether  the  act  of  the  legislative  assembly 
requiring  a  session  each  year  in  addition  to  that  required  by  the  stat- 
ute (Rev.  Stats.  1864),  is  •'inconsistent  with  the  Constitution  and  laws 
of  the  United  States." 

The  Territorial  act  is  not  inconsistent  with  the  Constitution  nor  with 
any  law  of  Congress,  unless  it  be  the  act  which  declares  that "  the  supreme 
court  *  *  ♦  shall  hold  a  term  annually  at  the  seat  of  government 
of  the  Territory."  If  by  this  Congress  intended  there  should  be  no  more 
than  one  term  of  the  court  in  each  year,  the  Territorial  act  is  inconsistent 
therewith  and  void.    If  the  purpose  of  Congress  was  only  to  impose  an 
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absolute  obligation  on  the  supreme  court  to  bold  at  least  one  ternvin  eaob 
year,  and  tbat  at  the  seat  of  government,  leaving  to  tbe  legislative  assenv 
bly  a  discretionary  authority  to  require  an  additional  term  or  terms  to  be^ 
holden  either  there  or  elsewhere,  then  the  Territorial  act  in  question  is^ 
valid.  Congress  having  in  general  terms  given  to  the  legislative  assem- 
bly general  legislative  powers,  any  exception  thereto  must  be  made  to 
appear  with  reasonable  certainty.  General  words  are  to  have  a  general, 
application,  and  their  effect  cannot  be  taken  away  by  words  which  create, 
by  mere  inference  or  doubtful  construction,  an  exception.  (Broom,  Leg. 
Max.,  647;  Potter's  Dwarris,  Stat.,  219$  2  Inst,  395;  Rex  t?.  Allen,  15 
East,  340;  Rex  v.  Inhabitants  of  Cumberland,  6  T.  R.,  194;  3  B.  &  P.,. 
354.) 

It  is  generally  to  be  taken  that  the  legislature  only  meant  to  modify^ 
or  repeal  the  provision  of  any  former  statute  in  those  cases  only  where 
such  objects  are  expressly  declared.  It  is  always  to  be  presumed  that 
when  the  legislature  entertains  an  intention  it  will  express  it;  and  that, 
too,  in  clear  and  explicit  terms.  (Potter's  Dwarris,  Stat.,  219.)  '*  Plenary- 
power  in  the  legislature  for  all  purposes  is  the  rule.  A  prohibition  to 
exercise  a  particular  power  is  an  exception.  In  inquiring,  therefore,, 
whether  a  given  statute  is  constitutional  [authorized]  it  is  for  those  who- 
question  its  validity  to  show  that  it  is  forbidden."  (People  r.  Draper,. 
15  New  York,  543.) 

The  statute  (Rev.  Stats.,  1851)  does  not  merely  give  the  legislative  as^ 
sembly  power  over  "a  particular  subject  only."  If  it  did  so,  the  power,, 
though  given  in  general  terms,  would  apply  only  to  matters  ejusden^ 
generis^  and  be  "confined  to  that  subject."  (Broom,  Leg.  Ma;c.,  647;; 
Chegary  v.  Mayor,  13  N.  Y.,  220.)  The  power  is  given  in  general  tenn«,. 
comprehending,  by  the  import  of  the  terms  used,  all  subjects,  and  the- 
act  giving  the  power  is  to  be  construed  accordingly,  except  in  so  far  as^ 
there  may  clearly  appear  a  modification  or  exception  to  them.  It  i» 
not  permitted  "by  conjecture  to  take  out  of  the  effect  of  general  words"' 
authority  "which  those  words  are  always  considered  as  comprehend- 
ing." (Broom,  Leg.  Max.,  649;  Church  v.  Mundy,  15  Ves.,  396;  Doe  d^ 
Howell  V.  Thomas,  1  Scott,  N.  R.,  371;  Moore  v.  Magrath,  1  Cowp.,,  12; 
Shep.  Touch.  Atherly— 79  n.) 

Another  material  consideration  to  be  regarded  is,  that  the  statute 
which  gives  the  legislative  assembly  its  power,  and  that  which  requires 
the  supreme  court  to  "hold  a  term  annually  at  the  seat  of  government"',, 
are  both  affirmative  in  their  terms.  It  is  a  general  rule  that  "an  affirm- 
ative statute  does  not  repeal  a  precedent  affirmative  statute,  and  if  the- 
substance  of  both  may  stand  together  they  should  both  be  enforced*'^ 
(Sedgwick,  Stat,  and  Const.  L.,  2d  ed.,  32;  Dwarris,  Stat.,  475;  Potter's 
Dwarris,  74;  Foster's  Case,  11  Rep.,  63;  Wallace  v.  Holmes,  9  Blatch^ 
C.  C,  65;  Uncas  National  Bank  r.  Rith,  33  Wise,  339;  Brown  r.  Bu- 
gan,  24  Ind.,  194;  State  v.  McCullough,  3  Nev.,  202;  Leake  v.  Blasdell,. 
6  Nev.,  40;  Com.  r.  Cancan non,  3  Brewst.,  344;  People  v.  Ingham  Co^ 
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"20  Mich.,  103.)  There  are  cases  for  the  application  of  the  maxim  ex- 
pressio  unius  est  exclusio  alteritts,  in  which  an  affirmative  statute  may,  hj 
implication,  negative  that  which  has  been  given  in  another  affirmative 
statute.  (Sedgwick,  Stat,  and  Const.  L.,  30;  Foster's  Case,  11  Rep.,  64; 
District  Township  v.  Dubuque,  7  Clarke,  Iowa,  262;  New  Haven  v. 
Whitney,  36  Conn.,  373;  Childs  v.  Smith,  55  Barb.,  45;  Smith  v.  Stev- 
ens, 10  Wall.,  321 ;  Perkins  v.  Thornburg,  10  Cal.,  189 ;  Walkins  r.  War- 
■sell,  20  Ark.,  410;  Pembroke  r.  Epsom,  44  New  Hampshire,  113;  State 
^.  Taylor,  15  Ohio  St.,  132.)  But  such  result  can  only  arise  by  a  "  ne- 
<3essary  implication"  which  raises  so  strong  a  probability  of  intention 
that  a  contrary  intention  cannot  be  supposed.  (People  v.  Draper,  15 
New  York,  558;  1  Ves.  &  B.,  466.)  But  when,  as  in  this  case,  two  af- 
firmative provisions  are  found  in  the  same  statute  (act  September  9, 
1850,  sections  7  and  10,  9  Stats.,  449,  now  embraced  in  Rev.  Stat«., 
1851, 1864), — one  by  which  Congress  gives  to  the  Territorial  assembly  gen- 
•eral  legislative  powers  (sec.  7),  and  the  other  declaring  that  the  Territo- 
Tial  supreme  court  "shall  hold  a  term  at  the  seat  of  government  of  the 
"Territory  annually"  (sec.  10),— the  latter  provision  is,  upon  clear  author- 
ity, in  no  sense  a  limitation  or  mollification  of  the  legislative  author- 
ity given  by  the  former,  except  only  to  the  extent  that  no  Territorial 
istatute  can  relieve  the  court  of  the  duty  to  hold  one  term  annually  at 
the  seat  of  government.  The  plain  effect  of  the  words  employe<l  in  the 
statutes  is,  that  there  is  but  one  exception  or  limitation  on  the  general 
power  of  the  legislative  assembly  as  to  the  sessions  of  the  supreme 
court,  namely,  that  there  must  be,  as  required  by  Congress,  one  "  term 
annually  at  the  seat  of  government."  In  all  othef  respects,  as  to  the 
times  w^hen  and  places  where  said  court  shall  hold  sessions,  the  power 
of  the  legislative  assembly  is  plenary  and  unlimited.  The  imx>osition 
of  a  single  limitation  on  a  general  power  leaves  the  latter  operative  in 
all  respects  except  as  to  that  limitation. 

Upon  the  language  of  the  statutes  cited,  and  the  rules  of  construc- 
tion stated,  Congress  has,  in  effect,  said  that ''  the  legislative  assembly 
day  by  virtue  of  its  general  legislative  power  fix  the  times  when  and 
the  plaees  where  sessions  of  the  supreme  court  may  be  held,  subject  to 
only  one  limitation  on  such  power,  namely,  that  the  duty  imposed  on 
the  court  by  Congress  to  hold  at  least  one  term  each  year  at  the  seat  of 
government  cannot  be  abrogated."  It  is  manifest  that  the  purpose  of 
Congress  was  to  secure  absolutely  at  least  (1)  one  term  of  the  supreme 
court  annually,  and  (2)  that  term  at  the  seat  of  government,  leaving 
the  requirement  for  other  terms  and  places  to  the  discretion  of  thele^r- 
islative  assembly. 

The  act  of  March  3,  1881  (21  Stats.,  454)  makes  an  appropriation  for 
•*'  expenses  of  the  United  States  courts."  This  includes  Territorial 
courts.  (5  Op.,  678 ;  6  Op.,  388 ;  7  Op.,  303,  610 ;  1  Lawrence,  Compt. 
Dec,  306  ;  Cox  i\  United  States,  14  C.  Cls.,  513.)  No  special  appropria- 
tions have  been  made  for  the  supreme  and  district  courts  in  the  Terri- 
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tones  except  for  the  courts  in  Utab.  For  the  latter,  appropriations 
have  been  made  to  pay  expenses  incnrred  while  they  are  transacting 
business  under  the  Territorial  laws.  The  Territorial  courts  are  not 
courts  of  the  United  States  "  in  the  sense  of  the  Constitution."  (Clin- 
ton V.  Englebrecht,  13  Wall.,  447.) 

The  organic  acts  of  the  several  TerritorieSj  except  Washington,  pro- 
vide that  the  first  six  days  of  every  term  of  the  respective  district 
courts,  or  so  much  thereof  as  is  necessary,  shall  be  appropriated  to  the 
trial  of  causes  arising  under  the  Constitution  and  laws  of  the  United 
States.  ( Rev.  Stats.,  1910.)  In  the  year  1821  the  Comptroller  decided 
that,  while  so  engaged,  the  expenses  should  be  paid  by  the  United  States. 
Whether  any  particular  time  is  now  set  apart  for  such  business  is  not 
known  here ;  but  in  all  the  Territories  the  expenses  of  whole  terms  are 
charged  to  the  United  States,  on  the  ground  that  trials  of  government 
cases  occur  throughout  the  terms  interspersed  with  other  business. 
Section  1874  of  the  Eevised  Statutes  declares  that  the  expenses  of 
county  courts  held  by  United  States  judges  in  the  Territories  shall  in 
no  case  be  chargeable  to  the  United  States.  And  section  1871  declares 
that  only  one  clerk  of  a  district  court  in  a  judicial  district  shall  be  en- 
titled to  compensation  from  the  United  States.  From  these  provisions 
it  may  be  inferred  that  Congress  is  aware  of  the  fact  that  expenses  of 
the  supreme  and  district  courts  are  paid  by  the  United  States  out  of 
the  general  appropriations  for  expenses  of  courts. 

The  proper  expenses  of  the  term  of  court  provided  for  by  the  a<5t  of 
the  Territorial  legislative  assembly  can  lawfully  be  paid  from  the  appro- 
priation applicable  Aereto. 

Treasury  Department, 

First  Comptroller's  OfflcCj  April  6,  1882. 


IN  THE  MATTER  OF  THE  MODE   OF  CERTIFYING  ACCOUNTS  OF  CHIEF 
SUPERVISOKS  of  ELECTIONS.— ELECTION  SUPERVISORS'  CASE. 


1.  Aocoants  of  chief  supervisors  of  elections  may  be  certified  uoder  the  acts  of  Febru- 

ary 2S,  1871  (16  Stats.,  4:{8,  sec.  14;  Rev.  Stats.,  2031),  and  August  16,  1856  (11 
Stats.,  49;  Rev.  Stats.,  846),  by  a  judge  of  tlie  proper  United  States  circuit  or 
district  court. 

2.  The  act  of  1871.  by  referring  to  that  of  1856  for  the  mode  of  certifying  accounts,  in 

effect  incorporates  the  latter  into  the  former  for  the  purpose  stated. 

3.  When  a  statute  refers  to  and  adopts  another  and  prior  statute  for  the  purpose  of 

prescribing  the  manner  in  which  a  particular  thing  shall  be  done,  a  modifica- 
tion of  the  former  statute,  as  affecting  other  subjects,  leaves  it  in  force  as  to  the 
purposes  for  which  it  was  so  adopted. 

The  act  of  February  28, 1871  (16  Stats.,  438,  sec.  14;  now  Revised  Stat  - 
utes,  2031),  creating  the  office  of  chief  supervisor  of  elections  provided 
that  the  accounts  of  such  supervisors  shall  "  be  made  out,  verified, 
examined,  and  certified,  as  in  the  case  of  accounts  of  commissioners  [of 
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the  circuit  courts],  save  that  the  examiuation  or  certificate  required  may 
be  made  by  either  the  circuit  or  district  judge."  Accounts  of  commis- 
sioners of  the  circuit  courts  were,  in  1871  (Rev.  Stats.,  840;  act  August 
16,  1856;  11  Stats.,  49),  certified  by  either  a  circuit  or  district  judge,  and 
so  continued  when  the  Revised  Statutes  were  enacted,  June  22,  1874. 
But  subsequently  the  act  of  February  22, 1875  (18  Stats.,  333),  was  passed 
requiring  them  to  be  certified  '*  by  a  circuit  or  district  court,  and  in  the 
presence  of  the  district  attorney  or  his  sworn  assistant.*^  This  later 
act  does  not  mention  chief  supervisors. 

The  question  is  submitted  to  the  First  Comptroller  to  decide  whether 
accounts  of  chief  supervisors  of  elections  are  to  be  certified  by  a  judge 
of  the  circuit  or  district  court,  or  by  a  circuit  or  district  court  in  the 
presence  of  the  district  attorney. 


Decision  by  William  Lawrence,  First  Comptroller  : 

Accounts  of  chief  supervisors  of  elections  may  be  certified  by  the 
judge  of  the  proper  circuit  or  district  court  of  the  United  States.  The 
statute  does  not  require  such  accounts  to  be  certified  by  the  court.  The 
act  of  February  28,  1871,  creating  the  office  of  chief  supervisor  of  elec- 
tions, required  the  accounts  of  these  officers  to  be  certified  in  the  same 
manner  that  the  accounts  of  circuit  court  commissioners  were  then  re- 
quired, by  the  act  of  August  16,  1856  (11  Stats.,  49;  now  Rev.  Stats., 
846),  to  be  certified;  namely,  by  a  judge — not  by  a  court.  The  act  of 
1871  adopted  the  act  of  1856  in  respect  of  the  mode  of  certifying  such 
accounts.  In  Ludlow's  Heirs  v.  Johnson  (3  Ohio,  572),  it  is  said  that 
"when  in  one  statute  a  reference  is  made  to  an  existing  law  in  prescrib- 
ing the  rule  or  manner  in  which  a  particular  thing  shall  be  done  •  •  • 
the  effect  generally  is'' to  "continue  in  force  the  statute  referred  to 
•  •  •  for  the  purpose  of  carrying  into  execution  the  statute  in  which 
the  reference  is  made.  For  this  purpose  the  law  referred  to  is,  in  effect, 
incorporated  with  and  becomes  a  part  of  the  one  in  which  the  reference 
is  made,  and  so  long  as  that  statute  continues  will  remain  a  part  of  it, 
although  the  one  referred  to  should  be  repealed.  Such  repeal  would 
no  more  affect  the  referring  statute  than  a  rei)eal  of  this  latter  would 
the  one  to  which  reference  is  made."  The  same  principle  is  sanctioned 
in  Stall's  Lessee  r.  Macalester  (9  Ohio,  22;  see  also  Fort  r.  Burch,  6 
Barb.,  65 -^  Livingston  v.  Harris,  11  Wend.,  329;  Potter's  Dwarris,  218; 
Rex  V.  Justices,  2  T.  R.,  504;  Wheatley  r.  Thomas,  Raym.,  54;  Reg.  r. 
Recorder,  9  A.  &  E.,  877). 

The  act  of  February  22, 1877,  did  not  expressly  repeal  the  act  of  1856. 
It  changed  the  mode  of  certifying  accounts  from  certification  by  a  judge 
to  certification  by  a  court;  and  so  to  that  extent  the  repeal  of  the  author- 
ity of  the  judge  was  by  clear  implication.  But  the  fact  that  the  act  of 
1876  specifically  named  accounts  of  clerks  of  courts,  marshals,  district 
attorneys,  and  commissioners  of  circuit  courts,  and  did  not  mention 
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those  of  chief  supervisors  of  elections,  carries  with  it  a  clear  implication 
that  the  latter  were  not  intended  to  be  affected  by  the  change. 

Certificates  made  by  a  judge  are  not  conclusive  on  accounting  officers. 
Extraordinary  expenses  incurred  by  ministerial  officers  in  executing 
the  laws  of  the  United  States,  the  payment  of  which  is  not  specifically 
provided  for,  may  be  paid  when  allowed  by  the  President  under  the 
special  taxation  of  the  proper  district  or  circuit  court.  (Act  February 
18, 1875 ;  18  Stat.,  318.) 

Chief  supervisors  of  elections  will  be  advised  accordingly. 

Treasury  Department, 

First  Comptroller's  Officey  April  9,  1882. 


IN  THE  MATTER  OF  THE  LEGALITY  OF  ALLOWING  COMMISSIONS  TO  A 
POSTMASTER  ON  DISBURSEMENTS  OF  MONEY  APPROPRIATED  FOR  CON- 
STRUCTION OF  COURT-HOUSE  AND  POST-OFFICE  BUILDING  AT  PLACE 
OF  LOCATION  OF  A  COLLECTOR  OF  CUSTOMS.— HUIDEKOPER'S  CASE 
(SECOND). 


1.  The  decision  in  Huidekoper's  Case  (2  Lawrence,  Compt.  Dec,  351)  reconsidered  and 

affirmed. 

2.  Section  255  of  the  Revised  Statutes  authorizes  the  Secretary  of  the  Treasury,  sub- 

ject to  the  restrictions  of  section  3657,  to  designate  any  bonded  officer  as  agent 
to  disburse  money  appropriated  for  the  construction  of  public  buildings  **  within 
the  district  of  such  officer."  A  postmaster  has  no  district  within  the  meaning  of 
this  statute,  and  for  this  reason  cannot,  by  virtue  of  this  section,  be  appointed 
such  disbursing  agent. 

3.  Sections  3657  and  3658  provide  that  the  collectors  of  customs  in  the  several  collec- 

tion districts  shall  act  as  disbursing  agents  for  the  payment  of  all  moneys  appro- 
priated for  the  construction  of  custom-houses,  court-houses,  post-offices,  and 
marine  hospitals ;  and  that  where  there  is  no  collector  at  the  place  of  location  of 
any  such  work,  the  Secretary  of  the  Treasury  may  appoint  a  disbursing  agent 
for  the  payment  of  such  moneys. 

4.  The  unlimited  choice  as  to  bonded  officers,  conferred  upon  the  Secretary  by  sec- 

tion 255,  is  so  restrained  by  section  3657  that  the  Secretary  has  no  authority  to 
appoint  any  other  bonded  officer  than  the  collector  of  customs  to  act  a^  disburs- 
ing agent  of  the  moneys  appropriated  for  the  construction  of  a  custom-house, 
court-house,  post-office,  or  martue-hospital  building  at  the  place  o£  location  of 
such  collector. 

5.  A  postmaster  cannot,  under  the  provisions  of  sections  255, 3657,  and  3658  of  the  Re- 

vised Statutes,  construed  together,  be  appointed  disbursing  agent  of  moneya 
appropriated  for  the  construction  of  a  United  States  court-house  and  post-office 
building,  when  there  is  a  collector  of  customs  located  at  the  place  where  such 
building  is  to  be  erected. 

6.  It  being  the  duty  of  the  collectors  of  customs  to  disburse  all  moneys  appropriated 

for  the  construction  of  specihed  buildings,  no  other  bonded  officers  can  bo  des- 
ignated to  disburse  such  moneys.  A  particular  provision  in  a  statute  opera  tea 
as  a  limitation  of  a  general  provision  concerning  the  same  subject-matter. 

7.  When  a  statute  requires  a  thing  to  be  done  in  a  particular  form  or  by  a  particular 

officer  or  person,  the  requirement  is  equivalent  to  a  prohibition  against  doing  it 
in  any  other  form  or  by  tAy  other  officer  or  person. 
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6.  When  the  law  seems  reasonably  clear  against  a  claim,  it  is  a  safe  general  rule  for 
accounting  officers  to  disallow  it.  Congress  can  always,  and  the  courts  gener- 
ally, grant  relief  in  case  of  dissallowance  by  the  accounting  officers.  Bat  the  al- 
lowance of  an  unauthorized  claim  is  a  wrong  to  the  government  for  which  there 
may  be  no  remedy. 

August  10, 1880,  the  Secretary  of  the  Treasury  appointed  H.  S.  Huide- 
koper,  who  is  postmaster  at  Philadelphia,  Pa.,  ^'disbursing  agent  of 
such  funds  as  may  be  advanced"  to  him  "on  account  of  the  appropria- 
tion [made  by  act  of  June  16,  1880,  21  Stats.,  259]  for  construction  of 
the  United  States  court-house  and  post-office  building  at  Philadelphia, 
♦  *  •  at  a  compensation  of  one-fourth  of  one  per  centum  on  the 
amount  disbursed."  The  appointee  gave  bond  in  due  form  as  such  dis- 
bursing agent;  and  in  September,  October,  and  November,  1880,  he  re- 
ceived 1124,000,  of  which,  to  December  31, 1880,  he  disbursed  $100,365.68. 
On  this  amount,  his  commissions  for  disbursement  were  allowed  by  the 
First  Auditor  in  his  report  of  March  23, 1881.  During  the  period  of 
the  appointment  and  service  aforesaid  there  was  a  collector  of  customs 
at  Philadelphia,  which  is  the  "place  of  location  of"  the  courthouse  and 
post-office  building  referred  to. 

The  question  arose  in  the  settlement  of  Mr.  Huidekoper's  account, 
whether  he  was  entitled  to  the  commissions  or  any  part  thereof  allowed 
by  the  First  Auditor. 

July  5, 1881,  the  First  Comptroller  decided  that  Mr.  Huidekoper  was 
not  entitled  to  such  commissions,  and  that  they  could  therefore  not  be 
allowed.    (Huidekoper's  Case,  2  Lawrence,  Compt.  Dec,  351.) 

April  12, 1882,  Mr.  Huidekoper  addressed  a  letter  to  the  Secretary  of 
the  Treasury,  asking  that  "a  hearing  be  given"  him  "in  this  matter." 
April  15,  1882,  this  letter  was  referred  by  the  Secretary  to  the  First 
Comptroller. 

Mr.  H.  S.  Huidekoper  submitted  the  following: 

"As  regards  the  law  in  the  matter,  permit  me  to  call  your  attention 
to  three  acts  of  Congress: 

"First.  That  of  12th  June,  1858,  in  which  it  is  declared  that  collect- 
ors of  customs  shall  act  as  disbursing  agents  ; 

"Second.  That  of  28th  July,  1866,  in  which  it  is  declared  that  where 
there  is  no  collector  any  person  may  be  appointed ;  and 

"Third.  That  of  3d  March,  1869,  in  which  it  is  declared  that  the  Sec- 
retary of  the  Treasury  may  designate  any  officer  of  the  United  States, 
under  bond,  to  be  disbursing  agent. 

"Under  the  last  act  referred  to  (which,  of  course,  invalidates  the 
other  two  in  so  far  as  they  are  in  conflict),  I  believe  that  postmasters 
have  been  appointed  disbursing  agents  in  all  the  large  cities  of  the 
United  States  for  numbers  of  years  past,  and  that  there  has  been  no 
question  heretofore  as  to  the  legality  of  their  appointment  or  as  to  the 
propriety  of  their  serving  in  this  capacity. 

He  also  submitted  an  opinion  of  the  Attorney  General,  dated  October 
15,  1881.  This  opinion  refers  to  the  appointment,  March  3, 1873,  of  the 
postmaster  at  New  York  as  agent  to  disburse  funds  appropriated  for 
the  construction  of  the  court-house  and  post-office  building  in  that  city, 
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and  holds  that  section  3654  of  the  Revised  Statutes  limited  compensa- 
tion on  disbursements  to  an  amount  not  exceeding  three-eighths  of  one 
percent.;  that  it  does  not  fix,  but  limits  the  compensation;  that  the 
act  of  March  3,  1875  (18  Stats.,  415),  enlarges  the  discretion  to  author- 
ize an  allowance  not  exceeding  the  increased  per  centum  therein  speci- 
fied, and  that  the  allowance  made  of  one-fourth  of  one  per  cent,  was  all 
that  could  be  claimed.  It  does  not  allude  to  section  3657  of  the  Be- 
vised  Statutes. 

Pursuant  to  Mr.  Huidekoper's  request,  his  claim  for  commissions  will 
be  considered  anew. 

Opinion  by  William  Lawrence,  First  Comptroller: 

Sections  255,  3657,  and  3658  of  the  Revised  Statutes,  taken  respect- 
ively from  the  acts  of  March  3, 1869,  June  12, 1858,  and  July  28,  1866^ 
are  as  follow : 

^^Seo.  255.  The  Secretary  of  the  Treasury  may  designate  any  officer 
of  the  United  States,  who  has  given  bonds  for  the  faithful  performance 
of  his  duties,  to  be  disbursing  agent  for  the  payment  of  all  moneys  ap- 
propriated for  the  construction  of  public  buildings  authorized  by  law 
within  the  district  of  such  officer.^'  (Act  March  3,  1869, 15  Stats.,  301, 
306.) 

'*Sec.  3657.  The  collectors  of  customs  in  the  several  collection  dis- 
tricts are  required  to  act  as  disbursing  agents  for  the  payment  of  all 
moneys  that  are  or  may  hereafter  be  appropriated  for  the  construction 
of  custom-houses,  court-houses,  post-offices,  and  marine  hospitals;  with 
such  compensation,  not  exceeding  one-quarter  of  one  per  centum,  as 
the  Secretary  of  the  Treasury  may  deem  equitable  and  just."  (Act 
June  12,  1858, 11  Stats.,  327.) 

"Sec.  3658.  Where  there  is  no  collector  at  the  place  of  location  of 
any  public  work  specified  in  the  preceding  section,  the  Secretary  of  the 
Treasury  may  appoint  a  disbursing  agent  for  the  payment  of  all  moneys 
appropriated  for  the  construction  of  any  such  public  work,  with  such 
comi)ensation  as  he  may  deem  equitable  and  just.''  (Act  July  28, 1866, 
14  Stats.,  341.) 

In  the  previous  consideration  of  Mr.  Huidekoper's  claim  for  commis- 
sions as  disbursing  agent  of  the  money  appropriated  by  the  act  of  June 
16, 1880,  for  the  construction  of  the  United  States  court  house  and  post- 
office  building  at  Philadelphia  (21  Stats.,  259),  it  was  pointed  out  that 
Mr.  Hnidekoper  was  not  entitled  to  compensation,  for  the  reason  that 
be  could  not  lawfully  have  been  appointed  disbursing  agent  of  the 
moneys  appropriated  for  the  construction  of  the  United  States  court- 
honse  and  post-office  at  Philadelphia. 

This  is  the  effect  of  the  legislation  on  the  subject  as  determined  by  its 
language. 

I.  A  postmaster,  having  no  district,  is  not  within  section  255  of  the 
Revised  Statutes  authorizing  the  Secretary  of  the  Treasury  to  appoint 
a  bonded  officer  as  disbursing  agent  for  buildings  ^^  within  tJie  district  of 
9Mh  officer.'"    If  this  sect|pn  could  authorize  the  appointment  of  a  col- 
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lector  of  internal  revenue  or  other  officer  having  a  "  district,'-  it  clearly 
cannot  authorize  the  appointment  of  a  postmaster  for  whom  there  is  no 
district.  This  section  authorizes  the  Secretary  of  the  Treasury  to  des- 
ignate any  bonded  officer  to  disburse  money  appropriated  for  the  con- 
struction of  public  buildings  "  within  the  district  of  such  officer."  There 
are  many  officers  to  whom  the  law  assigns  districts,  for  example,  col- 
lectors of  internal  revenue  (Rev.  Stats.,  3141,  3142,  3143);  marshals 
(Rev.  Stats.,  530,  776,  783) ;  district  attorneys  (Rev.  Stats.,  767,  3639) ; 
registers  of  district  land  offices  (Rev.  Stats.,  2234,  2236,  2256,  3639);  re- 
ceivers of  public  moneys  for  such  land  districts  {Id.) ;  surveyors-gen- 
eral (Rev.  Stats.,  2207,  2215) ;  collectors,  assistant  collectors,  naval  offi- 
cers, surveyors,  appraisers,  assistant  appraisers  of  customs  (Rev.  Stats., 
2517, 2523, 2529, 2535, 2536, 2619, 2620);  inspectors  of  the  revenue  (Rev. 
Stats.,  2605) ;  and  pension  agents  (Rev.  Stats.,  4778,  4779,  4780,  4764, 
4765).  Then,  there  are  officers  and  agents  who  have  no  districts,  for 
example,  postmasters  (Rev.  Stats.,  3829,  3834);  assistant  treasurers  of 
the  United  States  and  their  subordinates  (Rev.  Stats.,  3595,  3600, 3602, 
^603,  3612) ;  inspectors  of  customs  at  ports  (Rev.  Stats.,  2606,  2605) ; 
appraisers  of  merchandise  (Rev.  Stats.,  2608);  agents  of  the  Post-Of- 
fice  Department  (Rev.  Stats.,  4017) ;  and  internal-revenue  agents  (act 
March  1, 1879,  sec.  2, 20  Stats.,  329;  see  also  20  Stats.,  66, 140, 187, 190, 
297,  329,  356,  47»). 

Post-offices  are  established  at  localities.  The  statute  pro^ides  that 
-^^  every  postmaster  shall  reside  within  the  delivery  of  the  office  to  which 
he  is  appointed"  (Rev.  Stats.,  104).  This  provision  relates  to  the  place 
of  residence  of  the  postmaster.  This  " delivery " has  been  called  "the 
neighborhood."  (United  States  v.  Pearce,  2  McLean,  C.  C,  14.)  But 
manifestly  this  is  not  a  "district"  within  the  meaning  of  the  statute 
being  considered.  The  "  neighborhood  "  to  be  accommodated  by  a  post- 
office  is  not  prescribed  by  law,  nor  is  it  in  any  sense  a  fixed,  or  certain, 
or  ascertainable  district  or  locality.  It  changes  with  the  location  of 
new  post-offices,  the  construction  and  condition  of  roads,  the  facilities 
for  travel,  the  seasons,  the  habits  of  different  people,  temi)orary  trade 
or  attractions,  and  a  variety  of  other  causes,  physical,  moral,  and  im- 
moral. It  would  pass  from  the  sublime  to  the  ridiculous  to  call  such  a 
floating,  varying  locality  a  "district"  within  the  meaning  of  the  stat- 
ute ;  and  especially  when,  for  many  purposes,  the  law  has,  for  various  pub- 
lic purposes,  prescribed  well-known  districts,  which  meet  the  idea  of  the 
law  in  its  words  and  purpose.  When  a  statute  uses  a  term  or  expres- 
sion descriptive  of  an  object  or  locality  well  defined,  existing  by  law, 
and  understood  in  common  usage,  such  term  or  expression  cannot  be 
extended  to  objects  or  localities  of  a  totally  different  character,  having, 
neither  in  law  nor  usage,  any  definite  or  fixed  designation.  (Wigram 
on  Wills,  proposition  second;  1  Greenl.  Ev.,  287  n.)  If  the  purpose  of 
Congress  had  been  to  authorize  the  appointment  of  a  postmaster,  the 
concluding  words  of  section  255,  "  within  th^  district  of  such  officer," 
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would  have  been  omitted.  A  postmaster  cannot  be  brought  within  the 
words  of  the  statnte  without  a  plain  disregard  of  this  meaning;  and 
this  is  not  allowable.  Plain  unambiguous  statutes  must  rest  on  the 
words  used,  "nothing  adding  thereto,  nothing  diminishing."  (Rex  v. 
Burrell,  12  Ad.  &  EL,  468;  L.  L.  &  G.  li.  R.  Co.  v.  United  States,  92  U. 
8.,  751.) 

II.  The  statute  requires  the  collector  of  customs  at  Philadelphia  to 
make  the  disbursements  in  question.  This  results  from  the  language, 
history,  and  purpose  of  the  statutes.  The  act  of  1858  (Rev.  Stats., 
3057)  made  it  the  duty  of  collectors  of  customs  to  disburse  "  all  moneys 
*  *  *  appropriated  for  the  construction  of  custom-houses,  court- 
houses, i>ost-oflBce8,  and  marine  hospitals  •  •  •  in  the  several  col- 
lection districts."  But  as  the  collection  districts  embraced  the  whole 
country,  and  as  it  was  found  inconvenient  for  collectors  to  disburse 
money  at  places  distant  from  their  offices,  the  act  of  1866  (Rev.  Stats., 
3658)  authorized  the  appointment  of  disbursing  agents,  not  officers^  for 
appropriations  for  public  buildings  at  places  distant  from  their  offices. 
There  is  a  clear  distinction  between  the  position  of  a  disbursing  agent 
and  that  of  a  disbursing  officer.  The  statute  distinguishes  between 
^*  disbursing  clerks"  and  special  ''disbursing  agents"  "charged  with  the 
disbursement  of  public  moneys."  A  disbursing  clerk  is  an  officer.  His 
office  is  created  and  his  salary  is  fixed  by  law.  (Rev.  Stats.,  176,  201, 
215,  235,  351,  393,  416,  440.)  Special  disbursing  agants  are  authorized 
by  law ;  but  they  are  not,  as  such  agents,  officers  of  the  government ; 
and  their  salary  or  other  compensation,  is  fixed  in  the  discretion  of 
the  head  of  the  department  by  whom  they  are  employed.  Section 
3614  of  the  Revised  Statutes  recognizes  the  necessity  of  employing 
such  agents  and  authorizes  their  employment;  and  hence,  when  a  ne- 
cessity arises  in  the  execution  of  a  statute  for  the  employment  of  a  dis- 
bursing agent,  the  power  to  appoint  one  exists.  (State  v-  Miller,  23 
Wis.,  634 ;  15  Op.  Att.  Gen.,  322.)  The  statutes  have  established  many 
disbursing  offices.  (Rev.  Stats.,  56-58,  62,  170,  255,  496,  1153,  1382, 
1550,  1563,  1765,  1951,  3144,  3622,  3625,  3646,  3648,  3658,  3677,  4339; 
McKnight's  Case,  13  C.  Cls.,  304;  McKee's  Case,  12  C.  Cls.,  553;  see 
also  1  Lawrence,  Compt.  Dec,  2d  ed.,  592,  Appx.,  Chap.  XV.) 

Many  reasons  might  exist  to  render  it  undesirable  or  inexpedient  to 
appoint  mere  agents  to  disburse  moneys,  a«  authorized  by  section  3658 
of  the  Revised  Statutes,  for  public  works  at  places  distant  from  the 
offices  of  collectors  of  customs.  It  was  to  such  places  that  the  ap- 
pointment of  disbursing  agents  was  limited ;  and  as  the  act  of  March 
3, 1869  (Rev.  Stats.,  255)  authorized  the  Secretary  of  the  Treasury  to 
designate  any  bonded  officer  to  be  a  disbursing  agent  for  the  payment 
of  moneys  appropriated  for  the  construction  of  public  buildings  at 
such  places,  it  is  a  reasonable  inference,  arising  from  the  order  and 
purpose  of  the  statutes,  that  such  officers  shall  be  designated,  when 
practicable,  in  preference ,to  the  employment  of  new  agents. 
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HI.  Til©  same  result  follows  logically  and  necessarily  from  the  rec- 
ognized rales  of  construing  statutes.  There  is  an  apparent  conflict 
between  sections  3657  and  255  of  the  Eevised  Statutes.  Section  3657, 
when  read  in  connection  with  section  3658,  requires  collectors  of  cus- 
toms, at  the  place  of  location  of  specified  buildings,  "  to  act  as  disburs- 
ing agents  for  the  payment  of  all  moneys  appropriated  for''  the  speci- 
fied buildings  at  the  localities  named.  Section  255  says  the  Secretary 
of  the  Treasury  may  designate  any  bonded  officer  to  disburse  all 
money  for  the  construction  of  public  buildings  within  the  district  of 
such  officer.  A  collector  of  internal  revenue  has  a  district,  and  if  the 
Secretary  should  appoint  him  to  disburse  money  for  a  building  being 
erected  in  the  locality  of  the  office  of  a  collector  of  customs,  then  the 
latter  officer  would  not,  as  the  statute  (sec.  3657)  requires,  ^^  act  as 
agent  for  the  payment  of  all  moneys"  for  the  specified  building.  It  is 
to  be  noticed  (1)  that  sections  3657  and  255  are  both  affirmative  statutes, 
and  (2)  that  a  separate  particular  authority  as  to  a  special  class  of 
buildings  is  by  that  section  given  to,  or  duty  imposed  on  collectors  of 
customs ;  while  there  is  a  general  authority,  apparently  universal,  as  to 
buildings  generally,  in  section  255.  There  are  several  rules  of  con- 
struction applicable  to  such  cases,  each  of  which  may  be  stated  in 
somewhat  different  words  and  illustrated  by  many  cases. 

1.  The  general  words  of  a  statute  may  be  restrained  according  to  the 
subject-matter  to  which,  or  persons  to  whom,  they  relate.  (Broom, 
Leg.  Max.,  ^i^]  Sedgwick,  Stat,  and  Const.  L.,  2d  ed.,  360;  Covington 
t>.  McNickle,  18  B.  Mon.,  262.) 

2.  It  is  well  settled,  as  a  general  rule,  '^  that  an  affirmative  statute 
does  not  repeal  a  precedent  affirmative  statute;  and  that,  if  the  sub- 
stance of  both  may  stand  together,  they  should  both  be  enforced." 
(Sedgwick,  Stat,  and  Const.  L.,  32;  JJwarris,  Stat.,  475;  Potter's  D war- 
ns, 74;  Foster's  Case,  11  Rep.,  63 ;  Wallace  v.  Holmes,  9  Blatch.  C.  C, 
65 ;  Uncas  National  Bank  r.  Rith,  33  Wis.,  339 ;  Brown  r.  Bugan,  24 
Ind.,  194:  State  t?.  McCullough,  3  Nev.,  202;  Leake  v.  Blasdell,  6  Nev., 
40;  Com.  v.  Cancannon,  3  Brewst.,  344 ;  People  v.  Ingham  Co.,  20  Mich., 
103). 

3.  Repeals  by  implication  are  not  favored. 

4.  Where  there  are  two  statutes  on  the  same  subject,  one  more  com- 
prehensive than  the  other,  one  should,  if  possible,  be  construed  as  hav- 
ing an  effect  not  embraced  in  the  other,  so  that  each  may  have  efifect 
and  a  separate  purpose.  (Sedgwick,  Stat,  and  Const.  L.,  211;  N.  L.  & 
B.  Inst.  V.  Com.,  14  B.  Mon.,  266;  14  Op.,  577;  Dodge  v.  Gridley,  10 
Ohio,  176;  1  Greenl.  Ev.,  301;  Doe  v.  Galloway,  5  B.  &  Ad.,  43,  51; 
District  Land  Office  Case,  2  Lawrence,  Compt.  Dec,  2d  ed.,  415). 

5.  When  there  is  general  authority,  and  a  separate  particular  author- 
ity, the  latter  is  excepted  from,  and  is  not  controlled  by,  the  former; 
in  such  case  the  maxims,  generalia  spedalibus  non  derogant.  (Sedgwick, 
Stat,  and  Const.  L.,  98;  1  Greenl.  Ev.,  301;  Doe  d.  Smith  v.  Galloway, 
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5  B.  &  Ad.,  51;  Churchill  v.  Crease,  5  Biiig.,  180,  492;  Fosdick  v.  Per- 
ry sburg,  14  Ohio  St.,  472).  "A  thing  given  in  particular  shall  not  be 
taken  away  by  general  words." 

(Dwarris,  Stat.,  2d.  ed.,  360,  513;  Standen  v.  University,  W.  Jones, 
20 ;  McFarland  v.  State  Bank,  4  Pike,  410;  Felt  v.  Felt,  19  Wise.,  193; 
Movius  V.  Arthur,  95  U.  S.,  144 ;  Arthur  v,  Lahey,  96  U.  S.,  113 ;  Pretty 
V.  Solly,  26  Beav.,  606 ;  Zachary  v.  Chambers,  1  Oregon,  321 ;  Fowler's 
Case,  3  C.  Cls.,  43;  Homer  v.  The  Collector,  1  Wall.,  486;  Keiche  r. 
SmytLie,  13  Wall.,  162;  Smythe  v.  Fiske,  23  Wall.,  374;  Bishop,  Com. 
Stat.  Crim.,  sec.  126;  Brown  v.  Com.,  9  Harris,  Pa.,  43;  Haywood  r. 
Mayor,  12  Ga.,  404;  Boiiley  v.  Calhoun,  2  W.  Va.,  416 ;  Beridon  v.  Bar- 
viii,  13  La.  Ann.,  458 ;  Mobile  &  Ohio  R.  R.  v.  State,  29  Ala.,  573;  Ellis 
V.  Batts,  26  Texas,  703 ;  State  v.  McDonald,  38  Mo.,  529 ;  State  v.  Bishop, 
41  Mo.,  16;  State  v.  Macon,  41  Mo.,  453;  Luke  r.  State,  5  Fla.,  194; 
State  i\  Kitty,  12  La.  Ann.,  805 ;  St.  Martins  v.  New  Orleans,  14  La. 
Ann.,  113;  Cate  v.  State,  8  Sneed,  Tenn.,  120;  Magruder  t?.  State,  40. 
Ala.,  347;  State  v.  Alexander,  14  Rich.  S.  C.  Law,  247;  Ottawa  v.  La 
Salle,  12  111.,  339;  McDonongh  v.  Campbell,  42  III.,  490;  Hume  v.  Gos- 
sett,  43  111.,  297 ;  Pearce  r.  Bank,  33  Ala.,  693 ;  State  v.  Bilansky,  3 
Minn.,  246.)  Hence  it  has  been  held,  under  sections  5331  and  5334 
of  the  Revised  Statutes,  that  an  act  of  rebellion  cannot  be  punished 
as  treason,  although  within  the  definition  of  treason.  (See  Robbins 
r.  State,  8  Ohio  St.,  131;  London,  &c.,  R.  R.  v,  Limehoare,  3  Kay  & 
J.,  123;  Thorpe  v,  Adams,  Law  R.,  6  C.  P.,  125 ;  Queen  t\  Champneys, 
2  Johns.  &  H.,  31;  Fosdick  v.  Perr^sburg,  14  Ohio  St.,  472.)  "A  par- 
ticular enactment  must  prevail  over  a  general  enactment  in  the  same 
statute;  the  general  enactment  must  be  taken  to  affect  only  the  other 
parts  of  the  statute  to  which  it  may  properly  apply."  (Pretty  v.  Solly, 
26  Beav.,  606 ;  Zachary  r.  Chambers,  1  Oregon,  321 ;  Sedgwick,  Stat. 
aud  Const.  L.,  2d  ed.,  360,  n).  ''A  thing  which  is  given  in  particular 
shall  not  be  taken  away  by  general  words.  •  *  ♦  Generalis  clausula 
ncn  jporrigitur  ad  ea  quce  specialiter  sint  comprehensa.^^  (Sedgwick,  Stat. 
aod  Const.  L.,  361;  Potter's  Dwarris,  513,  6i>8).  "General  words  do 
Dot  take  away  a  particular  benefit  or  privilege."  (Potter's  Dwarris, 
219;  2  Inst.,  395).  "A  specification  of  particulars  is  an  exclusion  of 
generals;  or,  the  expression  of  one  thing  is  the  exclusion  of  another." 
(1  Story,  Const.  §  448;  Rule  of  interpretation,  xiii).  *'It  is  a  general 
rule  in  the  construction  of  revenue  statutes,  that  specific  provisions  for 
dnties  on  a  particular  article  are  not  repealed  or  afiected  by  the  general 
words  of  a  subsequent  statute,  although  the  language  is  suf&ciently 
broad  to  cover  that "iirticle."  (Movius  v.  Arthur,  95  U.  S.,  144.)  "  When 
Congress  has  designated  an  article  by  a  specific  name,  and  by  such 
name  imposed  a  duty  upon  it,  general  terms  in  a  subsequent  act,  or  a 
later  part  of  the  same  act,  although  sufficiently  broad  to  cover  such 
article,  are  not  applicable  to  it."    (Arthur  v.  Lahey,  96  U.  S.,  113.) 

6.  Affirmatives  in  statutes  that  introduce  a  new  rule  imply  a  nega- 
n.  Ex.  219 U 
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tive  of  all  tbat  is  not  within  the  provision.  (I  Kent,  Com.,  4th  ed.,  407 
n.',  Hob.  Rep.,  293.) 

And  when  a  statute  limits  a  thing:  to  be  done  in  a  particular  form,  it 
includes  in  itself  a  negative,  to  wit : — that  it  shall  not  be  done  other- 
wise. (Plowd.  206  b.;  Smith  r.  Stevens,  10  Wall.,  321;  State  v.  Mar- 
low,  15  Ohio,  St.,  114.) 

Affirmative  words  sometimes  imply  a  negative  of  what  is  not  affirmeil 
as  strongly  as  if  expressed.  Expressio  univs  exclu»io  alterius.  (Cohen 
V.  noff,  2  Treadway,  661 ;  Sedgwick,  Stat,  and  Const.  L.,  2d.  ed.,  31 : 
District  v.  Dubuque,  7  Clarke,  Iowa,  262 ;  New  Haven  v.  Whitney,  3G 
Conn.,  373.) 

Applying  these  rules,  the  affirmative  provision  of  section  3657  of  the 
Kevised  Statutes  that  **  collectors  of  customs  are  required"  to  disburse 
''all  moneys''  appropriated  for  designated  buildings  is  not  affected  by 
the  provision  of  section  255  authorizing  the  Secretary  of  the  Treasury 
to  designate  any  bonded  officer  to  disburse  money  appropriated  for  any 
public  building,  because : 

a.  Section  3657  is  an  affirmative  statute,  and  is  not  limited  by  the  af- 
firmative section  255. 

ft.  Section  255  is  more  comprehensive  than  section  3657,  and  the  lat- 
ter and  least  comprehensive  should  be  construed  as  having  a  purjiost* 
not  embraced  in,  but  as  exclu<sive  of,  the  former. 

€.  Section  255  gives  a  general  authority,  and  section  3657  a  separati^ 
particular  authority  limited  to  a  special  class  of  cases,  and  hence  is  ex- 
cepted from,  and  not  controlled  by  the  former. 

d.  Section  3657  limits  disbursements  in  a  special  class  of  cases  to  Ik* 
made  in  a  particular  form,  and  this  includes  a  negative, — that  it  shall 
not  be  done  in  any  other  form. 

There  is  another  conclusive  reason  in  favor  of  the  view  stated.  Am- 
biguous provisions  of  statutes  are  to  be  construed  "  by  viewing  the 
whole  and  every  part  of  the  act,''  and  they  are  to  be  interpreted  ut  rets 
ma^is  valeat  quam  pereat  (Broom,  JjCg.  Max.,  540,  585 ;  Sedgwick,  Stat, 
and  Const.  L.,  226  n.)  If  section  3657  of  the  Revised  Statutes  does  not 
have  the  purpose  stated,  it  is  wholly  without  purpose.  If  it  simply  gives 
a  discretionary  authority  to  appoint,  but  does  not  require  the  appoint- 
ment of  collectors  of  customs  to  disburse  in  the  specified  cases,  then  it 
has  precisely  the  same  purpose  and  eifect  as  section  255,  which  gives 
the  same  discretionary  authority.  In  this  view,  this  latter  section  is 
without  any  eftect,  and  should  have  been  omitted  from  the  Revised 
Statutes.  ^ 

In  view  of  all  this,  it  seems  clear  that  the  claimant  is  not  entitled  ti» 
compensation  ;  there  was  clearly  no  authority  to  advance  the  money  to 
him.  It  is  a  safe  rule  for  accounting  officers  to  adopt,  that  when  thf 
law  seems  reasonably  clear  against  a  claim  to  disallow  it.  Claimants 
can  always  ask  Congress  for  relief,  and  in  many  cases  relief  may  be 
obtained  in  the  Court  of  Claims;  or  on  an  appeal  therefrom  in  tht- 
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Supreme  Court.  But  if  accouatiug  officers  allow  a  claim  unsupported 
by  law,  a  wrong  might  be  done  to  the  government  which  conld  not  be 
corrected.* 

In  this  case  the  decision  heretofore  made  by  the  First  Comptroller 
has  not  been  formally  opened  up  by  the  Secretary  for  reconsideration : 
but  the  whole  subject  has  been  examined  as  if  this  had  been  done.  Mr. 
Iluidekoper  is  not  entitled  to  an  allowance  by  the  accounting  officers  of 
of  the  compensation  claim  for  the  disbursements  made  by  him. 

Treasury  Department, 

First  Comptroller's  Office,  April  24,  1882. 


IN  THE  MATTER  OF , COMPENSATION  TO  MARSHALS  WHO  ELECT  TO  RE- 
CEIVE  *•  ACTUAL  TRAVELING  EXPENSES"  IN  LIEU  OF  MILEAGE  FOR 
SL^IMONING  JURORS,  UNDER  SECTION  829  OF  THE  REVISED  STATUTES.— 
DURKEE^S  CASE. 

1 .  Under  sectiou  5*29  of  the  Revised  Statu  tea  the  fees  of  a  marnbal  for  MiiiiiuQoniug  jurors, 
iDcIuding  mileage  chargeable  hv  him  for  each  service,  cannot  at  anj'  court  exceed 
$50. 

•2.  When  a  marshal  elects  to  receive  '* actual  traveling  expenses"  in  lieu  of  mileage 
for  summoning  jurors,  he  is  entitled  to  the  fees  prescribed  by  statute  for  each 
service,  and  his  actual  and  necessary  traveling  expenses,  even  when  they  exceed 
$50  at  any  court. 

3.  The  limitation  to  $50  for  fees  and  mileage  for  summoning  jurors  prescribed  by  sec- 
tion 829  Revised  Statutes  applies  in  States  where  jurors  are  summoned  by  township 
of{icei*M,  as  well  as  where  they  are  not. 

At  the  December  term,  1881,  of  the  circuit  court  of  the  United  States 
for  the  northern  district  of  Florida,  writs  of  venire  were  issued  in  Decem- 
ber, as  follows:  On  the  5th,  for  23  grand  and  24  petit  jurors;  on  the  12tli, 
for  6  additional  grand  jurors;  and  on  the  14th,  for  20  additional  Jurors. 
For  "serving  venires  and  summoning"  55  of  tbe  jurors  (as  many  as 
could  be  found)  at  this  term,  the  marshal,  Joseph  H.  Durkee,  charges 

' Congress  recognized  the  correctness  of  this  decision  by  providing  in  the  sundry 
civil  appropriation  act  of  August  7,  188i,  for  an  appropriation — 

•'For  repairs  and  preservation  of  public  buildings:  For  repairs  and  preservation  of 
('•Qstom-houses,  court-houses,  and  post-ottices,  and  other  public  buildings  under  con- 
trol of  the  Treasury  Department,  onf  hundred  aid  forty  thousand  dollars.  And  <rw// 
disbttrbing  agent  who  has  been  or  may  be  appointed  to  disburse  any  appropriation 
lor  any  United  Stat4,^s  court-house  and  post-oliice,  or  other  building  or  grounds,  not 
located  within  the  city  of  Washington,  shall  be  entitled  to  the  compensation  allowed 
by  law  to  collectors  of  customs  for  such  amounts  as  have  been  or  nuiy  be  disbursed." 

This  provision  will  apply  to  the  appropriations  made  previously,  as  well  as  those  hi 
thit  act.     (Minis  v.  United  States.  15  Pet.  445.) 

It  was  intended  to  secure  compensation  to  the  postmasters  at  Philadel])bia  and 
New  York  for  disbursements  by  them  respectively  made,  and  for  disbursements  made 
by  Mr.  Bingham,  who  when  a  private  citizen  was  appointed  to  make  disbursements 
at  Philadelphia.  It  recognizes  the  right  to  compensation,  and  thus  a  power  to  disburse 
this  year's  appropriations.  A  power  recognized  is  apowtr  granted.  (State  r.  MilUr.  :i'.\ 
Wis.  C>M  ;  l»ierce's  Case,  1  C.  CI.,  220:  Floyd  Acceptances,  7  Wall.,  C(i6;  15  Op.,  :\T^  ) 
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$18.33  as  fees,  iiud  §140.57  for  traveling  expenses.    These  cbarges  are 
made  under  tlie  following  provisions  of  the  Revised  Statutes: 

"For  serving  venires  and  summoning  every  twelve  men  as  grand  or 
petit  jurors,  four  dollars,  or  thirty-three  and  one-third  cents  each.  In 
States  where,  by  the  laws  thereof,  jurors  are  drawn  by  lot,  by  constables, 
or  other  oliicers  of  corporate  places,  the  marshal  shall  receive,  for  each 
jury,  two  dollars  for  the  use  of  the  officers  employed  in  drawing  and 
summoning  the  jurors  and  returning  each  venire,  and  two  dollars  for 
his  own  services  in  distrihuting  the  veniies.  But  the  fees  for  distribut- 
ing and  serving  venires,  drawing  and  summoning  jurors  bj^  tow^isbip 
officers,  including  the  mileage  chargeable  by  the  marshal  for  each  service, 
shall  not  at  any  court  exceed  lifty  dollars." 

The  last  paragraph  of  section  829,  referring  to  mileage  generally  u^jon 
all  kinds  of  process,  provides  that — 

"In  all  cases  where  mileage  is  allowed  to  the  marshal  he  may  elect 
to  receive  the  same  or  his  actual  traveling  expenses,  to  be  proved  on  bis 
oath,  to  the  satisfaction  of  the  court." 

In  the  adjustment  of  marshals'  accounts  it  is  held  that  the  limitation 
of  $50  applies  to  the  fees  and  mileage  for  summoning  the  jurors  required 
at  any  court,  whether  the  jurors  are  summoned  directly  by  the  marshal, 
or  by  officers  of  corporate  places. 

Thequesti'^n  is  submitted,  whether  this  limitation  applies  also  when 
a  marshal  elects  to  receive  "actual  traveling  expenses"  in  lieu  of  mile- 
age, and  charges  the  fees  jirescribed  for  "serving  venires  and  summon- 
ing" jurors  at  any  court. 

Decision  by  William  Lawrence,  First  Comptroller: 

Prior  to  the  year  1870  it  was  held  by  the  accounting  officers,  that,  as 
the  amount  ])ayable  to  a' marshal  for  fees  and  mileage  for  summoning 
jurors  at  any  court  was  limited  to  $50,  the  sum  payable  to  him  for  serv- 
ing venires  and  actual  traveling  expenses  in  lieu  of  mileage  at  any 
court  was  also  thus  limited.  But  in  said  year,  upon  the  urgent  solici- 
tation of  the  United  States  marshal  for  Utah,  the  Comptroller  reconsid- 
ered the  question,  and  finally  decided  that  the  limitation  did  not  apply 
in  the  latter  case.  The  immediate  successor  of  the  said  Comptroller  ac- 
quiesced in  the  decision,  but  inclined  to  the  opinion  that,  if  the  question 
was  res  integer ,  it  would  be  otherwise  held.  Decisions  once  made,  after 
long  usage,  should  generally  be  adhered  to,  unless  clearly  wrong. 

The  question  now  submitted  is  open  for  decision  as  to  accounts  not 
yet  settled. 

The  marshal  is  entitled  to  the  fees,  as  charged  ($18.33),  for  "serving 
venires  and  summoning^'  the  jurors.  This  expression,  "  serving  venires 
and  summoning"  jurors,  simply  means  (in  districts  where  township 
officers  are  not  used  for  the  purpose)  serving  the  writs  upon,  and  thus 
summoning,  thejurors. 

He  is  also  entitled  to  the  sum  charged  for  "actual  traveling  ex- 
penses" in  lieu  of  mileage.    (14  Ops.,  081,  083.)    This  conclusion  is  sup 


Digitized  by  VjOOQIC 


Compensation  to  Marshals — Durl'ee's  Case.  165 

ported  by  several  considerations.  The  lanpfuage  of  the  statute  is  suffi- 
cieiitl}^  clear  to  require  it.  When  this  is  true,  it  is  the  proi)er  guide. 
Index  animi  sermo.  Mahdicta  expositio  qnoe  corrumpit  textinn,  A  verbis 
legis  noH  est  recedendum.  In  clear  terms  the  limitation  of  $50  applies  only 
to  **the  fees  for  distributing  and  serving  venires,  drawing  and  summon, 
iiig  jurors  by  township  officers,  including  the  mileage  chargeable  by 
the  marshal  for  each  service  ♦  ♦  ♦  at  any  court."  The  last  paragraph 
of  the  statute  cited  expressly  gives  a  right  to  payment  of  "  actual  trav- 
eling expenses,"  without  limitation  as  to  amount,  "in  all  cases  where 
mileage  is  allowed,"  that  is,  where  it  is  allowable.  The  expression  "all 
cases"  is  almost  as  comi)reheusive  as  language  can  make  it.  It  is  true 
that  "  general  words  may  be  aptly  restrained  according  to  the  subject- 
matter  or  persons  to  which  they  relate."  (Broom,  Leg.  Max.,  046.)  But 
this  can  only  be  when  the  purx}ose  so  to  restrain  them  aj^pears  in  the 
statute,  in  some  of  the  statutes  relating  to  the  subject,  from  the  history 
of  legislation  relating  thereto,  the  conditions  which  induced  it,  or  other 
public  evidence  thereof.  Nothing  of  this  character  appears  here.  On 
the  contrary,  the  purpose  of  Congress  was  to  provide  that,  in  large, 
sparsely  settled  districts,  with  inconvenient  or  expensive  modes  of  travel, 
when  the  mileage  prescribed  by  statute  would  not  pay  "actual  travel- 
ing expenses,"  the  marshal  should  not  suffer  actual  loss ;  and  hence 
though  he  must  travel  without  compensation,  yet  that  he  should  be  re- 
imbursed bis  actual  expenses.  T^is  purpose  would  be  defeated  by  ap- 
plying the  limitation  of  $50  in  such  a  case  as  this.  The  manifest  equity 
of  the  statute,  if  it  may  be  considered  at  all,  corroborates  this  view.  It 
is  not  necessary  to  invoke  the  rule  of  construction  sometimes  applied, 
that  well-founded  doubts  arising  on  a  statute  prescribing  official  compen- 
sation are  to  be  resolved  in  favor  of  the  officer'. 

The  limitation  to  $50,  contained  in  the  third  paragraph  of  section  829 
of  the  Eevised  Statutes,  is  the  re-enactment  in  a  modified  form  of  a  pro- 
viso in  section  1,  act  of  February  28,  1799.  (1  Stats.,  624.)  When  orig 
iually  enacted,  and  when  re-enacted  in  the  year  1853,  marshals  were  not 
confined  to  actual  travel  in  their  mileage  charges,  as  they  are  now 
^act  February  22,  1875,  18  Stats.,  334;  Subpoena  Case,  2  Lawrence, 
Compt.  Dec,  286);  and,  as  jurors  can  often  be  summoned  without  much 
actual  travel,  the  limitation  was  probably  intended  to  prevent  unreason- 
able charges  for  constructive  travel.  This  gives  a  reason  for  the  limita- 
tion of  charges  for  mileage,  but  the  reason  does  not  apply  to  a  claim  for 
a  reimbursement  of  actual  expenses. 

When  a  jury  is  required  in  a  United  States  court,  \tithin  a  State  where, 
by  the  laws  thereof,  jurors  are  drawn  and  summoned  by  township  offi- 
cers, the  clerk  of  such  court  issues  to  the  marshal  venires  for  the  num- 
ber of  jurors  required  from  each  town-  The  venires  are  distributed  by 
the  marshal  to  the  officers  of  the  towns,  whose  duties  it  is  to  summon 
jurors,  and  they  serve  the  writs  by  drawing  and  summoning  the  number 
required.    This  wa«  the  practice  when  the  act  of  February  26,  1853 
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(now  section  829,  Bev.  Stats.),  was  approved,  and  it  is  still  in  vogue  in 
some  of  the  States.  In  the  northern  district  of  Florida  the  marshal,  or 
his  deputies,  summon  the  jurors  without  the  intervention  of  other  officers. 
The  marshal  for  the  southern  district  of  Florida  has  recently  raised 
a  question,'  whether  the  laws  limiting  fees  and  mileage  for  summoning 
jurors  applied  to  districts  where  jurors  are  not  summoned  by  township 
officers.  At  the  time  the  law  was  enacted,  February  26,  1853,  it  was 
construed  to  apply  to  all  districts  without  regard  to  the  manner  in 
which  jurors  were  summoned,  and  it  was  merely  a  re-enactment  of  the 
following  provision  in  an  act  approved  February  28, 1799,  allowing  fees 
to  marshals: 

*-For  summoniDg  each  grand  and  other  jury,  four  dollars:  Provided, 
that  in  no  case  shall  the  fees  for  summoning  jurors  to  any  one  court 
exceed  liffy  dollars;  and  in  those  states  where  jurors,  by  the  laws  of  the 
state,  are  dr«iwn  by  constables,  or  other  officers  of  corporate  towns  or 
places,  by  lot,  the  marshal  shall  receive  for  tiie  use  of  the  officers  em- 
ployed in  summoning  the  jurors  and  returning  the  venire,  the  sum  of 
two  dollars,  and  for  his  own  trouble  in  distributing  the  venire,  the  sum 
of  two  dollars.'' 

Xo  reason  can  be  seen  why  there  should  be  a  limitation  in  one  district 
and  not  in  another;  and,  as  it  does  not  clearly  aiipear  that  the  law  was 
intended  for  some  but  not  for  all,  a  new  construction  on  this  point  will 
not  be  adopted.  • 

The  marshal  is  allowed  credit  for  the  sum  claimed. 

Treasury  Department, 

First  Comptroller's  Office,  May  1,  1882. 


IX  THE  MATTER  OV  REPLA(^fXG  MUTILATED  UNITED  STATES  NOTES 
((GREENBACKS),  UNDER  SECTION  :J5eO  OF  THE  REVISED  STATUTES,  IN 
FAVOR  OF  FINDERS  THEREOF.— LOST  (JREENBACK  CASE. 


\.  The  tinder  of  a  mutilated  lost  United  States  uotc  in  not  entitled  to  have  it  replaced 
under  section  3r)80  of  the  Revised  Statutes.  The  rightful  owner  only  ha**  such  s\ 
right. 

'2.  A  State  statute,  applicable  as  between  citizens  subject  to  its  jurisdiction,  which 
would  make  possession  for  a  proper  leuf^th  of  time  eviilence  of  ownership,  would 
be  regarded  b.v  officers  charged  with  the  duty  of  replacing  or  redeeming  United 
States  notes. 

3.  Such  notes  when  presented  to  the  Treasurer  for  replacement  should  not  be  returned 
to  a  finder  presenting  them,  but  should  be  kept  subject  to  the  control  of  Congress. 

May  4,  1882,  L.  G.  Karst,  of  Morgan  County,  Indiana,  made  affidavit 
that  he  found  a  niutihited  tivedolhir  United  States  note,  commonly 
called  a  "greenback,''  which  he  transmitted  to  the  Treasurer  of  the 
United  States  for  redemption,  wlio,  on  the  9th  of  May,  referred  the  aflfi- 
davit  to  the  First  Comptroller  for  his  opinion  whether  payment  conhl  be 
made. 
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Opinion  by  William  Lawrence,  First  Comptroller  : 

The  note  in  question  was  tssued  under  act  of  Congress  of  February 
25,  1862  (Rev.  Stats.,  3571).  It  is  a  promissory  note  of  the  United 
States,  in  which  it  is  said,  "  The  United  States  will  pay  to  bearer  five 
dollars.''  The  statute  authorizingreplacement  of  mutilated  United  States 
notes  provides,  that  "when  any  United  States  notes  returned  to  the 
Treasury  are  so  mutilated  or  otherwise  injured  as  to  be  unfit  for  use,  the 
Secretary  of  the  Treasury  is  authorized  to  replace  the  same  with  others 
of  the  same  character  and  amounts"  (Rev.  Stats.,  3580).  This  note  is  of 
the  character  indicated  in  this  section,  and  under  the  "regulations"  is 
payable  in  full.*    The  application  is  made  under  this  section.    Appli- 

*  The  regiilatious  of  the  Treasurer  on  this  subject  of  March  6, 1882,  approved,  by  the 
Secretary  of  the  Treasury,  are  as  follows : 

VI. — Redemption  of  United  States  notes^  silcer  certificates,  and  fractional  currency. 

11.  United  States  notes,  each  equaling  or  exceeding  three-fifths  of  its  original  pro- 
portions, in  one  piece,  are  redeemable  at  their  full  face  value  in  other  United  States 
notes  by  the  Treasurer  and  the  several  assistant  treasurers  of  the  United  States,  and 
are  redeemable  in  coin,  in  suras  not  less  than  ^50,  by  the  assistant  treasurer  in  New 
York. 

12.  Fractional  notes,  each  equaling  or  exceeding  three-tifths  of  its  original  propor- 
tions, in  one  piece,  are  redeemable  at  their  full  face  value  in  United  States  notes,  in 
ssums  not  less  than  $3,  by  the  Treasurer  and  the  several  assistant  treasurers  of  the 
LfDited  States. 

13.  Silver  certiAcates,  each  equaling  or  exceeding  three-fifths  of  its  original  pro- 
portions, in  one  piece,  are  redeemable  at  their  full  face  value  in  standard  silver  dol- 
lars by  the  Treasurer  and  the  several  assistant  treasurers  of  the  United  States. 

14.  United  States  notes  and  fractional  notes,  of  which  less  than  three-fifths  of  each 
note  remains,  are  redeemable  only  by  the  Treasurer  of  the  United  States. 

15.  Silver  certificates,  of  each  of  which  less  than  three-fifths  remains,  are  redeem- 
al»le  only  in  standard  silver  dollars,  and  only  by  the  Treasurer  of  the  United  States. 

16.  Fragments  of  United  States  notes,  silver  certificates,  and  fractional  notes,  each 
constituting  clearly  one-half,  but  less  than  three-fifths,  are  redeemable  at  one-half  the 
full  face  value  of  whole  notes  or  certificates. 

17.  Fragments  less  than  half  are  redeemed  only  when  accompanied  by  an  affidavit 
executed  in  accordance  with  the  requirements  of  the  following  paragraph. 

18.  Notes  and  certificates,  of  which  less  than  three-fifths  of  each  note  or  certificate 
remains,  accompanied  by  an  affidavit  from  the  owner  or  from  such  other  persons  as 
have  knowledge  of  the  facts,  that  the  missing  portions  have  been  totally  destroyed,  are^, 
if  the  proof  furnished  is  satisfactory,  redeemed  at  their  full  face  value.  The  affidavit 
must  state  the  cause  and  manner  of  the  mutilation,  and  must  be  sworn  and  subscribed 
before  an  officer  qualified  to  administer  oaths,  who  must  affix  his  official  seal  thereto, 
and  the  character  of  the  affiants  must  be  certified  to  be  good  by  such  officer  or  some 
other  having  an  official  seal.  The  Treasurer  will  exercise  such  a  discretion  under  this 
regulation  as  may  seemto  him  needful  to  protect  the  United  States  from  fraud. 

19.  Fragments  not  redeemable  are  rejected  and  returned;  counterfeit  notes  are 
liranded  and  returned. 

The  regulations  under  section  5184,  Arc,  of  the  Revised  Statutes,  as  to  national  bank 
notes,  are  as  follows : 

20.  National-bonk  notes  are  redeemable  by  the  Treasurer  of  the  United  States  in 
8um8  of  ^1,000,  or  any  multiple  thereof. 

21.  Notes  equaling  or  exceeding  three-fifths  of  their  original  proportions,  and  bear- 
ing the  name  pf  the  bank  and  the  signature  of  one  of  its  officers,  are  redeemable  at 
their  full  face  value. 

22.  Notes  of  which  less  than  three-fifths  remain,  or  from  ^hich  both  signatures  are 
lacking,  are  not  redeemed  by  the  Treasurer,  bnt  should  be  presented  for  redemption 
fo  the  uank  of  issue.  If  redeemed  by  the  bank  for  face  value,  they  are  accepted  at 
^Jlat  value  by  the  Treasurer  only  when  accompanied  by  evidence,  as  required  by  par- 
aj^raph  18,  that  the  missing  portions  have  been  entirely  destroyed. 

23.  Fragment>s  redeemed  by  the  bank  of  issue  for  less  than  face  value  are  accepted 
by  the  Treasurer  only  when  their  valuation  is  equal  to  the  face  value  of  a  note  of  some 
denomination  issued' by  the  bank,  or  some  multiple  thereof,  and  are  delivered  to  the 
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cation  for  payment  in  coin  mi^ht  also  be  made  at  the  office  of  the 
assistant  treasurer  in  Xew  York,  under  the  I'esumption  act  of  January 
14,  1875  (18  Stats.,  296). 

The  question  now  presented  is,  whether  the  claimant,  as  finder,  is 
entitled  to  have  the  mutilated  note  replaced  with  a  new  or  unmntilated 
one,  and.is  not  what  would  be  the  right  of  the  finder  of  tangible  person- 
alty. (1  Blackst.  Com.,  290;  2  Kent  Com.,  356;  Sallu's  Case,  1  Law- 
rence, Compt.  Dec,  239;  Bridges  r.  Hawkesworth,  7  Eng.  L.  &  Eq.,  424  : 
Matthews  v.  Harsell,  1  E.  D.  Smith,  N.  Y.,  3931 

If  the  State  of  Indiana  had  a  statute  applicable  as  between  citizens  of 
that  State,  which  made  ]>ossession  for  a  proper  period  of  time  by  the 
finder  of  United  States  notes  evidence  of  ownership,  it  might  be  regarded 
by  the  proper  officers  of  the  United  States  in  redeeming  them.  (Sallu's 
Case,  1  Lawrence,  Comptroller's  Decisions,  236.)  Every  State  has  a  right 
to  enact  a  statute  of  limitations.  Such  statute  can  not  operate  upon  per- 
sons or  property  not  subject  to  its  jurisdiction;  and,  as  the  domicile  of 
the  owner  of  a  United  States  note  is  its  situs  (Foreign-held  Bond  Case, 
15  Wall.,  300;  Kirtland  v.  Hotchkiss,  100  U.  S.,  499;  Worthington  r. 
Sebastian,  25  Ohio  St.,  7,  10),  a  State  statute  cannot  operate  on  the  right 
of  an  owner  having  a  domicile  elsewhere.  Such  statute  can  have  no 
extraterritorial  operation.  (Sallu's  Case,  1  Lawrence,  Comptroller's  De- 
cisions, 238.)  But  there  is  no  such  statute  in  Indiana.  In  Massachu- 
setts the  finder  of  lost  money  or  goods  is  n^quired  by  statute  to  give 
notice  as  prescribed,  and,  if  no  owner  appears,  one-half  goes  to  the  finder, 
and  the  other  half  to  the  proper  town.  (Acts  1788,  ch.  55 ;  Rev.  Stats.. 
1836,  p.  395;  see  111.  Stats,  of  18:^3;  Stats,  of  1858,  p.  753:  Kev.  Stats. 
Wis.,  1849,  ch.  36). 

If  the  owner  of  tangible  chattels  throws  them  away  for  the  purpose 
of  abandoning  all  right  thereto,  a  tinder  may  at  common  law  claim  them. 
(2  Kent,  356 ;  1  Blackst.,  296;  2  Id.,  402).  The  owner  of  a  bank  note  who 
throws  it  away  for  the  purpose  of  abandoning  all  claim  thereto,  surrenders 
his  claim,  or  right  of  action  thereon,  but  does  not  invest  it  in  a  finder. 
There  is  a  widedifterence  between  tangibilities  and  a  right  cf  action.  The 
former  is  property  :  the  latter  is  a  chose  in  action.  If  a  right  of  action  be 
abandoned,  the  debtor  is  relieved  of  payment,  but  no  other  party  is 
thereby  invested  with  the  abandoned  right.  If  a  plaintiff*  in  an  action 
ex  delicto^  or  on  a  verbal  promise  to  pay  or  acknowledgment  of  indebted- 
ness, decline  to  prosecute  his  a<;tion,  or  expressly  abandon  his  right  of 


Comptroller  of  the  Currency  oh  notes  of  such  denomination.  The  required  valuation 
maj'  be  mnde  np  of  several  fraj^meuts  of  notes  of  the  same  ordiflerent  denominations. 
Fracments  not  cleaily  more  than  two-tifths  are  accepted  only  when  accompanied  by 
eviaence.  as  n»qnired  by  paragraph  IH,  that  the  missing  poriions  have  Iwen  entirely 
destroyed. 

24.  It  having  hcen  decided  that  national-bank  notes,  stolen  when  nnsigiied,  aiiil 
put  in  circulation  with  forged  signatures,  are  not  obligatory  promissory  notes  of  the 
banks  under  section  .'>182  of  the  Revised  Statutes ;  they  are  not  redeemed' by  the  Treas- 
urer. 

25.  Notes  of  national  banks  that  have  failed,  or  gone  into  voluntary  liquidation, 
are  redeemed  in  the  sJime  manner  and  on  the  same  terms  as  United  States  notes. 
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action,  this  does  not  thereby  invest  the  right  in  any  other  person.  The 
finder  of  a  paper  evidence  of  a  right  of  action  even,  abandoned  by  the 
owner,  cannot  acquire  thereby  the  right  of  action,  because  the  paper 
found  is  not  the  right,  but  only  the  evidence  of  it.  This  must  be  so, 
because  the  right  exists,  even  after  the  loss  of  the  paper  evidencing  it. 
On  common-law  principles  the  finder  of  a  bank  note,  or  IJnited  States 
note,  acquires  no  right  thereto.  Such  notes  are  mere  promises,  and  the 
promise  is  never  lost,  nor  can  the  right  to  compel  the  performance  of 
the  promise  be  lost  or  found.  The  paper  evidence  of  the  right  may  be 
lost  or  found,  but  in  either  event  the  right  itself  remains.  If  a  bank 
note  be  destroyed  while  in  the  possession  of  its  owner,  he  may  by  action 
in  court  enforce  the  promise  of  payment  as  upon  a  lost  note.  (2  Daniel 
Neg.  Instruments,  1694;  Tower  i\  Appleton  Bank,  3  Allen,  387;  Wade 
r.  N.  O.  Canal  and  Banking  Co.,  8  Rob.  La.,  142;  Bank  of  Mobile  v. 
Meagher  &  Co.,  33  Ala.,  622 ;  Carey  r.  Greene,  7  Ga.,  79 ;  Morrell's  Case, 
7  Court  CI.,  422;  Morse  on  Banking,  410;  Sallu's  Case,  1  Lawrence, 
Compt.  Dec,  240;  McLaughlin  v,  Waite,  5  Wend.,  404;  see  Regina  v. 
Mole,  1  Carr  &  Kirw.,  417;  Merry  r.  Green,  7  Mecs.  &  Welsh.,  623;  Re- 
gina V.  Peters,  1  Carr  &  Kirw.,  245). 

Trover  will  lie  against  the  finder  of  bank  notes  by  the  owner.  (2 
Daniel  Nog.  Instruments,  1687;  2  Parsons  Notes  &  B.,  93,  n. ;  Mason 
r.  Waite,  17  Mass.,  560.) 

There  is  no  ground  upon  which  the  claimant  is  entitled  to  any  relief. 
He  is  not  even  entitled  to  the  return  of  the  note.  This  has  been  in 
principle  heretofore  decided.  (Sallu's  Case,  1  Lawrence,  Compt.  Dec, 
214.) 

As  the  note  in  question  came  to  the  Treasurer  in  his  official  character, 
it  should  be  held  by  himiu  the  same  capacity;  and,  as  a  matter  oi 
pnidence,  an  account  should  be  kept  of  this  and  similar  matters,  sub- 
jectto  thecoutrolof  Congress.  Itcannot  now  be  covered  into  the  Treas- 
ury, because  there  is  no  appropriation  out  of  which  any  rightful  owner 
could  be  paid  who  might  appear  and  be  entitled  to  have  it  redeemed 
in  bis  favor.  If  such  owner  should  appear,  he  would  be  entitled  to  pay- 
ment. After  a  period  of  twenty  years,  if  not  after  seven,  the  law  would 
presume  that  no  claimant  would  appear,  and  it  should  be  covered  into 
the  Treasury. 

The  Treasurer  will  be  advised  accordingly. 

Treasury  Depabtment, 

First  Comptroller's  Offi/^e,  May  12,  1882. 
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IN  THE  MATTER  OF  A  HUSBAND'S  CLAIM  TO  HAVE  TRANSFERRED  TO 
HIMSELF,  BONDS  OF  THE  UNITED  STATES  PURCHASED,  IN  PART,  WITH 
HIS  WIFE'S  MEANS,  AFTER  MARRIAGE,  AND  INSCRIBED  IN  HER  NAMK 
WITH  HIS  ASSENT.— DE  BILDT'S  CASE. 


1.  By  the  laws  of  Sweden  a  husband  bas  a  rigbt  to  i-oduce  to  pos8es»iou,  as  his  owu, 

the  bonds  owned  by  his  wife  at  the  time  of  marriage,  or  thereafter  acquired, 
unless  his  right  is  waived  by  a  marriage  contract. 

2.  When  a  female  citizen  of  the  United  States  marries  an  alien,  having  a  domicile  on 

the  continent  of  Europe,  her  domicile  generally  becomes  the  same  as  his;  Id 
other  words,  by  marriage,  the  wife's  domicile  is  generally  merged  in  that  of 
her  husband. 

3.  When  a  matrimonial  contract  is  entered  into  at  a  place  other  than  in  the  country 

or  state  of  the  husband's  domicile,  the  lex  loci  domicilii,  not  the  lex  loci  contrachis, 
determines  the  husband's  rights  in  respect  of  the  personal  estate  of  the  wife. 

4.  In  such  case,  in  the  absence  of  a  nuptial  contract,  the  laws  of  the  place  of  the  hus- 

band's domicile  generally  determine  his  right  to  government  bonds  of  the  wife, 
owned  at  the  time  of  marriage,  or  thereafter  acquired,  unleas  such  right  is  waived 
by  valid  contiact. 

5.  The  right  to  a  transfer  of  government  bonds  arising  by  operation  of  law  at  the 

owner's  domicile  is  recognized  as  valid,  when  not  in  conflict  with  an  act  of  Con- 
gress or  public  policy. 

6.  The  law  applicable  to  negotiable  securities  issued  by  corporations  and  private  per- 

sons is  generally  applicable  to  negotiable  public  securities  of  the  United  States. 
7.^  The  laws  of  the  United  States  in  force  at  the  place  where  such  public  securities  arv* 
issued  and  payable — the  Treasury  Department  at  Washington— generally  gov- 
erns their  construction,  obligation,  and  validity. 

8.  Upon  the  same  principle,  the  construction,  obligation,  and  validity  of  a  post-nuptial 

contract  in  relation  to  such  bonds  is  governed  by  the  laws  of  the  place  where  it 
is  made. 

9.  No  matf«r  what  may  be  the  laws  of  the  place  of  domicile  of  aliens,  a  post-nuptial 

contract  made  and  executed  by  an  alien  husband  and  wife  in  the  District  of 
Columbia,  or  generally  in  the  United  States,  by  which  government  bonds  are 
purchased,  in  whole  or  in  part,  with  the  wife's  means  and  registered  in  her  nanae 
is  valid ;  and  the 'husband  cannot  assert  any  marital  rights  to  have  such  bonds 
transferred  to  himself,  as  his  pro|)erty,  as  he  could,  at  common  law,  bonds  owned 
by  the  wife  at  the  time  of  marriage,  or  acquired  afterwards  by  succession,  gift, 
bequest,  or  distribution.  There  are  several  sufficient  reasons  for  this:  (1.)  The 
rights  of  the  wife  in  such  case  are  different  from  those  existing  at  common  law, 
■  in  this,  that  by  the  common  law  she  cannot  assign  negotiable  securities  without 
the  assent  of  the  husband,  yet  in  this  case  she  can  alone  assign  government 
bonds  registered  in  her  name,  and  interest  checks  payable  to  her  order.  C2.) 
The  American  law  generally  recognizes  the  right  of  a  husband  to  waive  his  mari- 
tal rights,  and  such  post-nuptial  contract  is  valid  as  such  waiver.  (3.)  When 
the  United  States  has  assented  to  such  post-nuptial  contract  and  issued  bondis 
in  the  wife's  name,  the  husband  is  estopped  from  denying  the  validity  of  such 
waiver.  (4.)  Such  contract  is  valid  as  a  settlement  of  property  to  the  separate 
use  of  the  wife.  (5.)  The  general  rule,  that  the  marital  rights  of  the  husband 
in  the  wife's  personal  property  are  determined  by  the  law  of  his  domicile,  is 
subject  to  the  exception  that  his  rights  in  relation  thereto  arising  under  con- 
tracts made  by,  or  with  his  assent  affecting  such  property,  are  to  be  detcrmine<I 
by  the  laws  of  the  place  where  the  contract  is  made. 

10.  The  acts  of  Congress  under  which  government  bonds  are  issued  are  paramount  tu 

all  other  law.    Hence,  rights  fixed  by  these  are  not  controlled  by  any  other  law. 
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11.  The  general  rule  in  the  courts  is,  that  a  foreign  guardian,  committee,  executor,  or 
administrator  ranuot  exercise  any  authority  in  the  United  States  over  tangible 
property  or  ordinary  claims,  unless  authorized  by  statute. 

1*2.  But  it  is  a  rule  in  the  Treasury  Department,  settled  by  long  usage,  and  tlie  decis- 
ions of  the  accounting  officers,  that  pay ment  of  negotiable  luiblie  securities  may 
l>e  made  to  a  foreign  guardian.  This  rule  is  also  recognized  by  the  common 
law. 

13-  There  is  a  common  law  of  tht*  executive  departments  resulting  from  usage,  as 
well  as  of  the  judiciary. 

1 1.  The  record  of  the  appointment  of  a  foreign  guardian,  committee,  or  trustee  of  an 
insane  person,  must  show  an  adjudication  of  such  x>ersou's  insanity,  and  thoaj)- 
pointmeut  of  such  guardiau,  committee,  or  trustee  by  a  competent  judicial  tri- 
bunal in  a  j^roceeding  to  which  the  insane  person  was  a  party. 

15.  On  the  applicaticm  of  the  husband  of  an  insane  wife,  a  guardian,  committee,  or 

trustee  may  sometimes  be  appointed  in  the  District  of  Columbia,  notwithstand- 
ing the  husband  and  wife  are  aliens  having  a  domicile  abroad,  and  especially 
when  there  is  no  foreign  appointment. 

16.  I'ayment  of  bonds  of  the  United  States  may  be  made  to  foreign  executors  or  ad- 

ministrators having  possession  of  such  bouds,  especially  when  there  is  no  ad- 
ministration taken  out  in  the  United  States. 

On  the  30th  of  September,  1874,  Mr.  C.  X.  de  Bildt,  a  Swedish  sub- 
ject, having  his  domicile  in  Sweden,  was  married  at  Paris,  France,  to 
Lillian  Augusta-  Stuart  Moore,  a  citizen  of  the  United  States,  previously 
domiciled  in  Philadelpbia,  Pa. 

January  7,  1879,  the  parties  bein<;^  at  Washington  City,  D.  C,  four 
per  cent,  registered  bonds  of  the  United  States,  numbered  31236,  31237, 
31238  and  31239,  for  $1,000  each,  and  issued  under  act  of  Congress  of 
July  14,  1870,  were,  with  the  assent  of  tlie  husband,  issued  and  inscribed 
in  the  name  of  his  wife. 

Mr.  de  Bildt  became  secretary  of  legation  of  the  Swedish  and  Nor- 
uregian  embassy  in  the  United  States;  and,  while  he  and  Madame  de  Bildt 
were,  in  consequence  thereof,  temporarily  residing  in  the  United  States, 
she  became  insjine,  about  May  4,  1881,  and  is  now  traveling  in  Europe 
for  her  health.  She  has  not  been  adjudged  insane  by  any  tribunal.  By 
virtue  of  his  marital  rights,  application  was  made  to  the  Secretary  of 
the  Treasury  by  Mr.  de  Bildt  to  cause  the  bonds  to  be  transferred  to 
him  and  inscribed  in  his  name,  as  his  property.  Mr.  de  Bildt  asks  also 
for  payment  upon  his  indorsement  of  sundry  interest  checks,  issued 
(Rev.  Stats.,  3593,  3«44,  3688),  payable  to  the  order  of  Lilian  de  Bildt,  in 
payment  of  interest  on  said  bonds,  being  13  checks  of  $40  each,  for 
quarter-yearly  interest,  amounting  in  all  to  $520. 

It  is  shown  that  the  mother  of  Madame  de  Bildt  gave  to  her  daughter 
and  her  husband  after  their  marriage, "  to  be  their  common  property",  the 
money  with  which  the  bonds  were  bought,  and  that  "no  marriage  con- 
tract •  •  *  has  been  registered "  in  the  proper  court  at  Stockholm 
between  Mr.  de  Bildt  and  wife. 

The  law  of  Sweden  is  thus  certified : 

*'  At  the  request  of  Mr.  C.  X.  I).  Bildt,  chamberlain,  secretary  of  lega- 
tion, &c.,  I  hereby  certify : 

"  Ist.  That  when  no  marriage  contract  has  been  ma^le  between  hus- 
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baud  and  wife,  or  no  special  prescriptions  otherwise  made  as  to  any 
particular  property,  the  husband  is  by  the  law  of  Sweden,  empowered, 
as  the  guardian  of  the  wife,  to  administer  and  dispose  of  not  only  the 
property  belonging  to  the  conjoints  in  common,  but  also  the  private 
property  of  the  wife,  and  this  without  any  other  limitation,  than  that 
the  husband  may  not  w  itliout  the  consent  of  his  wife  sell  or  hypothecate 
the  wife's  private  real  estate;  and  in  consequence,  as  concerns  certifi- 
cates of  indebtedness  or  bonds  belonging  to  the  wife,  the  husband  has 
the  riglit,  without  needing  to  be  specially  commissioned  or  empowered 
for  such  purpose,  to  sell  such  papers,  to  receive  the  interest  thereon  and 
to  give  quittance  and  receipt  for  any  monies  derived  from  such  source: 
and, 

'^Ud.  That  the  fact  that  defeds,  certificates  of  indebtedness,  bonds  or 
any  such  papers  are  made  out  to  tlie  wife,  is  not,  according  to  the  law 
of  Sweden,  alone  and  b^-  itself  evidence  that  the  property  represented 
by  such  jmpers  belongs  to  the  wife  privately  or  is  excepted  from  the 
administration  of  the  husband. 

"C.  LEYONHUPL^D, 
"  Chancellor  of  Justice  of  tfie  Realm. 

'*  Stockholm,  July  10, 1881. 

"  To  the  Minister  for  the  Foreign  Affairs  : 

"  In  reply  to  your  excellency's  letter  of  the  J  9th  instant,  accompanied 
by  the  inclosed  application  of  Mr.  C.  Bildt,  secretary  of  legation,  dated 
on  the  30th  of  November  next  preceding,  I  beg  first  to  reuiind  that  the 
custom  existing  in  some  foreign  countries,  as  for  instance,  America  and 
elsewhere,  of  registered  bonds,  that  is  to  say,  such  obligations,  one  of 
whose  essential  features  is,  and  to  the  due  creation  and  validity  of  which, 
it  is  absolutely  requisite,  that  they  under  certain  strictly  determinate 
forms  shall  for  a  certain  named  individual  be  entered  into  public  memo- 
rial books  made  up  for  this  special  purpose,  or  as  so  called  registers^ 
has  not  been  introduced  into  this  country  and  thac  accordingly  no  spec- 
ial legislation  as  to  such  bonds  has  taken  place  here,  as  the  case  i«  in 
some  other  countries,  in  consequence  of  which  such  judicial  questions 
as  may  arise  here  with  regard  to  such  bonds  must  be  judged  according 
to  thesame  law  and  tlie  same  principles  that  are  adaptable  for  another 
personal  property,  as,  for  instaiu^e,  claims  based  on  notes  of  hand  &c. 

"  Having  premised  the  above  observations,  I  now  further,  at  the  re- 
quest of  the  secretary  of  legation,  Mj.  Bildt,  proceed  to  certify : 

"1st.  That  according  to  Sweedish  law,  the  circumstance  that  a  married 
woman  has  fallen  into  insanity  does  not  by  itself  afil'ect  or  alter  the 
judicial  relation  between  her  and  her  husband,  and  that  the  husband's 
guardianship  over  the  wife  thus  continues  unaltered  after  and  during 
her  insanity,  and: 

"2d.  That  this  guardianship,  (where  it  has  not  been  retrenched  by 
any  convention  or  otherwise  for  certain  events  no  s])ecial  prescriptiouR 
are  given)  comprises  the  right  for  the  husband  to  sell  personal  pioperty 
belonging  to  the  wife  and  accordingly  also  bonds  ^registered  in  her  name, 
in  which  transaction  it  is  an  indifterent  matter  in  view  of  the  law 
whether  the  sale  is  etfected  in  the  husband's  own  name,  or  with  referring 
to  his  guardianship. 

"  Whereas,  according  to  what  has  been  stated  above,  no  special  leg- 
islation with  regard  to  registered  bonds  exists  in  this  conntry,  nor  any 
special  prescription  as  to  the  husband's  guardianship  over  his  wife  when 
insane  has  been  issued,  there  is  no  other  law  adaptable  to  this  case  than 
the  1st  paragraph  of  the  9th  chapter  of  the  matrimonial  coile,  which  in 
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connection  with  the  addition  thereto  caused  by  the  Eoyal  Enactment  of 
the  11th  December,  1874,  runs  as  follows:  'When  man  and  wife  have 
been  married  to  each  other,  then  he  is  her  true  guardian  and  represent- 
ative in  all  matters  to  sue  and  act  for  her  except  with  regard  to  prop- 
erty that  has  been  withdrawn  from  his  management;  the  wife  will  also 
sbare  the  social  station  and  condition  of  her  husband.' 

"  If  by  a  matrimonial  convention  it  has  been  stipulated  that  property 
belonging  to  the  wife  shall  be  distracted  from  the  management  of  the 
husband,  or  if  such  a  prescription  has  been  given  with  regard  to  prop- 
erty devolved  upon  the  wife  by  gift  or  will  on  condition  that  such  prop- 
erty shall  be  her  private  one,  then  the  wife  is  alone  mistress  over  such 
property  and  its  revenues,  if  not  otherwise  has  been  stipulated  as  to  the 
management.  What  the  wife  is  able  to  gain  by  her  own  work,  of  that 
she  shall  also  be  alone  possessed. 

"  Stockholm,  the  28th  December,  1881. 

^'C.  LEYONHLTPUD." 


Decision  by  William  Lawrence,  First  Comptroller: 

The  right  of  the  claimant  to  indorse  and  collect  the  interest  checks 
ill  question  depends  upon  the  same  principles  of  law  applicable  to  his 
claim  to  have  a  transfer  made  to  himself  of  the  bonds.  This  right  is  to 
be  determined  either  by  the  laws  (1)  of  the  place  of  marriage,  or  (2) 
of  the  place  of  domicile  of  the  parties,  or  (3)  of  the  place  where  the 
bonds  and  interest  checks  were  issued  and  payable,  or  (4)  by  the  cir- 
camstances  under  which,  and  considerations  upon  which,  they  were  is- 
sued. The  nationality  of  the  parties  and  the  insanity  of  one  of  them  are 
elements  to  be  considered. 

I.  The  nationality  of  the  wife  is  not  shown  by  the  transcript  of  the 
Swedish  law. 

In  the  absence  of  a  statute,  an  alien  woman  was  not  made  a  citizen 
of  the  United  States  by  her  marriage  with  a  citizen  thereof.  (Shanks 
vs.  Dupont,  3  Pet.,  246;  Rev.  Stats.,  1994).  And  an  American  woman 
does  not  lose  her  citizenship  by  marriage  with  an  alien.  Generally? 
where  the  English  common  law  does  not  prevail  '*  the  nationality  of  a 
woman  on  marriage  merges  in  that  of  the  husband."  (Nationality,  by 
Cockburn,  London,  1869,  24;  Wharton,  Confl.  L.,  43,45;  Morse  on  Citi- 
zenship, 29,  102, 105,  135, 136;  Phillimore,  Int.  Law,  350.)  Sometimes 
a  double  nationality  has  been  recognized,  but  this  may  now,  perhaps,  be 
regarded  as  impossible.  (Morse  on  Citizenship,  38,  76, 129.)  Whatever 
the  nationality  of  the  wife  in  this  case  may  be,  her  rights  are  not  affected 
thereby;  but  by  other  considerations — domicile  and  contract.  (Whar- 
ton, Confl.  L.,  88,  95, 119.)  There  may  be  domicile  without  nationality. 
(Wharton,  Confl.  L.,  40.) 

II.  It  was  at  one  time  declared  by  Judge  Story,  '*  that  in  the  case  of 
a  marriage  where  there  is  no  special  nuptial  contract,  and  there  has  been 
no  change  of  domicile,  the  law  of  the  place  of  celebration  of  the  mar- 
riage ought  to  govern  the  rights  of  the  parties  in  respect  to  all  personal 
or  movable  property,  wherever  that  is  acquired,  and  wherever  it  may 
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be  situate.-'  (Story^  Coufl.  L.,  lo9,  187.)  But  tbis  is  uot  now  regarded 
as  law.  (WhartOD,  Conti.  L.,  191,  192;  Story,  Confl.  L.,  Reiifield's  ed., 
171  b  ;  Warrender  r.  Warreiider,  2  CI.  &  Fiun.,  48S;  s.  c,  9  Bligb,  89, 
127;  Saul  r.  His  creditore,  7  Martin,  La.,  599.) 

III.  It  is  material  to  ascertain  the  domicile  of  the  wife,  in  this  case, 
before  considering  the  laws  thereof.  Wharton  says,  "English  and 
American  pourts  are  *  •  *  explicit  in  declaring  that,  on  marriage, 
the  wife's  domicile  merges  in  that  of  the  husband."  (Wharton,  Confl. 
L.,  43,  189,  190;  2  Parsons  Cont.,  «th  ed.,  581,  600;  Pennsylvania  r. 
KaA-enel,  21  How.,  103.)  The  domicile  of  the  wife,  then,  is  to  be  re- 
garded as  in  Sweden. 

•  IV.  The  marital  rights  of  the  husband  in  and  to  the  personal  estate 
of  the  wife,  including  intangibilities  such  a^s  government  bonds,  whether 
owned  by  the  wife  at  the  time  of  marriage,  or  thereafter  acquired  by 
her,  are  generally  determined  by  the  law  of  his  domicile,  in  the  absence 
of  any  valid  contract  to  the  contrary,  or  in  the  absence  of  other  con- 
trolling facts.  ( Westlake,  Priv.  Int.  Law,  361,  366 :  Wharton,  Confl.  L., 
190,  199;  Story,  Confl.  L.,  185,  193;  Goodman  r.  Niblack,  102  U.  S., 
556;  Draft  case,  1  Lawrence,  Compt.  Deo..  23;  Sallu's  Case,  Id.j  225, 
235,  237;  3  American  Law  Kegister,  N.  S.,  193;  Este  i\  Smyth,  18  Bea- 
van,  112.)  If  by  the  law  of  the  husband's  domicile  he  is  invested  with 
the  right  to  reduce  to  his  possession,  as  his  own,  the  government  bonds 
owned  by  his  wife  at  the  time  of  marriage,  or  which  may  thereafter 
come  to  her  by  succession,  devise,  distribution,  or  gift,  his  right  to 
transfer  the  same  also  arises  by  operation  of  law.  This  is  the  role 
as  to  notes,  bills,  and  other  choses  in  action.  And  when  the  United 
States  lawfully  becomes  a  party  to  negotiable  securities,  including 
registered  government  bonds,  it  generally  occupies  the  same  position 
as  a  corporation,  or  private  person,  who  is  a  party  to  similar  instruments^ 
and  the  same  law  is  applicable,  subject  to  qualifications  imposed  by 
statute,  or  general  principles  of  public  policy.  (United  States  r.  Bank 
of  the  Metropolis,  15  Pet.,  377;  2  Op.  Att.  Gen.,  504;  4  Zrf.,  90;  Id,,  295; 
8  Id,,  1;  United  States  v.  Barker,  12  Wheat.,  559;  The  Floyd  Accept- 
ances, 7  Wall.,  666;  Vermilye  &  Co.  v,  Adams  Express  Co.,  21  Wall., 
138.)  Hence,  a  registered  bond  of  the  United  States,  payable  by  its  terms 
to  a  designated  i)erson,  *'  or  assigns,"  is  generally  payable  to  such  person 
as,  by  assignment,  or  by  operation  of  law,  becomes  an  assignee,  or  owner 
of  the  sanu*.  (Vaughn  v,  Northup,  15  Pet.,  6;  Armstrong  r.  Le^ir,  8 
Pet.,  53;  Carpenter  v.  Commonwealth  of  Pennsylvania,  17  How.,  456; 
Harrison  v.  Nixon,  9  Pet.,  483;  Erwiu  r.  United  States,  97  U.  S.,  397; 
Goodman  c,  Nibhick,  102  U.  S.,  560;  Claims- Assignment  Case,  a»te,  13. 

V.  The  hiws  of  the  United  States  in  force  at  the  place  where  the 
bonds  and  checks  were  issued  and  payable — the  Treasury  Department 
at  Washington — govern  their  construction,  obligation,  and  validity. 
(Story,  Coufl.  L.,  240,  241 ;  Wharton,  Confl.  L..  401 :  2  Parsons  Cont.,  6th 
ed.,  571;   Bank  of  the  the  Ignited  States  r.  Donnally,  S  Peters,  372: 
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Scudder  t\  Uiiiou  National  Bank,  91  U.  S.,  406.)  And,  upon  the  same 
principle,  the  construction,  obligation,  and  validity  of  a  postnuptial  con- 
tract, express  or  implied,  in  relation  to  such  bonds,  even  by  husband  and 
wife  having  a  nationality  and  domicile  itl  Sweden,  are  to  be  determined 
by  the  laws  of  the  place  where  such  contract  was  made. 

It  is  shown  that  the  laws  of  Sweden  recognize  antenuptial  contracts 
as  to  property,  but  the  effect  of  post-nuptial  contracts  is  not  shown ; 
uor  is  it  material.  If,  by  the  laws  of  Sweden,  a  married  woman  having 
a  domicile  there,  could  not  there  make  a  valid  contract  with  her  husband, 
or  become  payee  in  a  government  bond,  so  as  to  exclude  him  from  his 
marital  right  to  claim  the  ownership  of  such  bond,  yet  such  incapa<;ity 
does  not  attach  to  her  here,  when  such  contract  is  made  or  bond  issue<!^ 
in  the  United  States,  unless  the  ^^kx  loci  contractus  aut  acitis^^  requires. 
The  rule  on  this  subject  ha-s  been  thus  stated :  '^In  regard  to  questions 
of  •  •  ♦  incapacities  incident  to  coverture,  •  •  *  the  law  of 
the  domicile  *  *  ♦  is  not  generally  to  govern,  but  the  lex  loci  con- 
tractus aut  actus,  the  law  of  the  place  where  the  contract  is  made  or  the 
act  done.^  (Story,  Confl.  L.,  103,  54,  66fl,  100,  241;  Scudder  r.  Union 
National  Bank,  91  U.  S.,  412.) 

The  purchase  of  the  bonds  in  this  case,  in  fact,  involved  no  question 
of  the  capacity  of  a  wife  to  contract  with  her  husband  or  of  the  effect  of 
such  contract  on  his  rights,  but  only  the  right  of  a  wife  to  be  the  payee  of 
bonds,  or,  with  the  assent  of  her  husband,  to  be  a  party  to  a  contract 
\Yith  the  United  States.  The  general  rule  of  international  law  already 
stated  recognizes  the  validity  of  such  contract.  And,  if  this  were  not 
so,  such  contract  is  sanctioned  by  the  acts  of  Congress  authorizing  loans, 
its  legal  validity  is  recognized  by  long  usage,  and  is  supported  by  pub- 
lic utility,  if  not  necessity,  by  public  policy,  and  by  the  generally-rec- 
ognized sentiment  of  the  American  bench  and  bar.  It  would  seem, 
therefore,  that  executive  officers  here  would  recognize  the  competency 
of  the  wife  to  make  such  post-nuptial  contract  as  that  made  in  this  case, 
whether  made  here  or  elsewhere.  (Story,  Contt.  L.,  558;  Andrews  v. 
l*ond,  13  Pet.,  65.)  But  the  question  of  capacity  may  be  distinct  from 
tiiat  of  the  marital  right  to  proper t if  arising  under  this  contract. 

VI.  Is  the  right  of  the  husband  under  such  contract  to  be  determined 
by  the  laws  of  Sweden  or  of  the  United  States? 

If  such  post- nuptial  contract,  or  assent,  would  not,  by  the  laws  of 
Sweden,  take  from  the  husband  his  right  to  reduce  the  bonds  to  pos- 
session, as  his,  will  it  do  so  here  ? 

It  may  be  assumed,  that  the  domicile  of  the  parties,  whose  rights  are 
being  considered,  is  Sweden ;  that  by  the  laws  of  Sweden  the  husband 
in  this  case  has  a  right  to  have  transferred  to  himself  the  registered 
government  bonds  of  the  wife  owned  by  her  at  the  time  of  marriage,  or 
which  she  thereafter  acquired  without  his  agency;  and  that  he  has  a 
right  to  indorse  and  collect  interest  checks  issued  to  iier  on  all  such 
bonds;  and  even  that  a  post  nuptial  contract  could  not  be  made  in 
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Sweden  to  divest  the  husband  of  bis  right  in  these  bonds.  But  it  does 
not  follow  that  he  has  a  right  to  the  bonds  or  interest  checks  in  question. 
The  bonds  were  purchased  with  means  obtained  from  the  wife's  mother^ 
were  inscribed  in  her  name  without  objection  by  the  husband,  and  in 
the  absence  of  evidence  on  the  subject,  it  wouhl  be  presumed  with  his 
assent;  and  in  this  case  it  is  affirmatively  shown  that  it  was  at  his  re- 
quest. By  reason  of  all  this  a  contract  was- made,  by  which  the  United 
States  agreed  to  pay  interest  on  the  bonds,  and  finally  the  principal  to 
the  wife  or  her  assigns.  This  contract  was  made  in  the  United  States — 
at  the  Treasury  Department — and  is  there  to  be  performed. 

Upon  well-settled  principles  its  construction^  obligation,  and  validity 
are  to  be  determined  by  the  acts  of  Congress  authorizing  the  bonds, 
the  U3ages  of  the  Treasury  Department,  and  general  principles  of 
public  policy,  which,  no  less  than  the  general  rule  of  international 
law,  make  the  contract  valid  in  favor  of  the  wife.  The  law  of  the  dom- 
icile does  not  control. 

1.  The  common-law  rule  is,  that  a  married  woman  cannot  assign  nego- 
tiable securities,  such  as  bonds  of  the  United  States,  or  interest  checks. 
(1  Daniel,  Neg.  Insts.,  242;  1  Bishop,  Married  Women,  39,  100  note, 
165.)  But  this  rule  does  not  apply  to  government  bonds  issued  to  a 
married  woman.  So  long  as  the  husband  does  not  assert  his  marital 
right  to  reduce  them  to  his  possession,  and  cause  them  to  be  transferred 
in  his  name,  the  wife,  as  payee,  may  assign  such  bonds,  and  may  in- 
dorse and  collect  interest  checks.  This  is  the  eflFect  of  the  terms  of  the 
contract  made  in  pursuance  of  the  several  acts  of  Congress  authorizing 
public  loans. 

The  bonds  in  this  case  were  issued  under  the  act  of  July  14,  1870, 
which  authorized  them  "in  such  form"  as  the  Secretary  of  the  Treasury 
might  "prescribe."  (10  Stats.,  272.)  The  form  of  the  registered  bonds 
is  to  pay  the  payee  named,  "  or  assigns."  Hence,  by  the  very  terms  of 
the  contract,  the  payee  may  assign. 

This  form,  prescribed  by  regulations  ini>ursuanceof  an  act  of  Congress, 
constitutes  a  contract  authorized  by  a  law  higher  than  any  other  law. 
(Sallu's  case,  1  Lawrence,  Compt.  Dec,  228.)  The  authorized  "regu- 
lations" of  the  Treasury  Department  on  the  subject,  which  have  the 
force  of  law,  declare  that  registered  bonds  "are  payable  only  to  such 
payees  [therein  named]  or  their  assigns,  and  the  property  or  ownership 
in  them  can  be  transferred  only  by  assignment."    {Id,^  230.) 

The  long-continued,  uninterrupted  usage  of  the  Treasury  Department 
has  become  law.  It  has  never  been  the  practice  to  require  the  husband 
of  a  married  woman  to  unite  with  her,  in  assigning  bonds  inscribed  in  her 
name  either  before  or  after  her  marriage,  or  in  indorsing  interest  checks. 
The  marital  rights  of  the  husband  are  only  considered  when  duly  as- 
serted by  him. 

2.  Inasmuch  as  the  wife  has  a  capacity  given  her  by  authority  of 
Congress  to  assign  bonds  and  indorse  and  collect  interest  checks,  it 
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rationally  follows  that  the  husband  may  waive  his  marital  rights  over 
her  property  in  them.  (Nolen's  appeal,  11  Harris,  Pa.^37 ;  Hind's  Estate, 
5  Whart.  Pa.,  138.)  He  must,  if  necessary,  be  deemed  to  have  waived 
all  rights  under  Swedish  law.  The  application  of  a  particular  local 
law  is  the  consent  of  the  parties.  (Wharton,  Ooufl.  L.,  397 ;  Bethmann- 
Holwegs'  Essays,  Yersuehe^  1-77.)  It  would  be  a  legal  fraud  for  the 
husband  to  assent  to  such  contract,  and  then  insist  that  it  should  not 
have  eflfect.  Ko  court  would  aid  such  a  claim.  The  husband  waived 
all  his  marital  rights  by  permitting  the  bonds  to  be  inscribed  in  his 
wife's  name.  By  his  sanction  a  contract  was  made  in  the  issue  of  the 
bonds,  by  which  the  United  States  agreed  to  pay  the  wife.  This  con- 
tract is  one  entirely  valid,  if  not  at  law,  at  least  in  equity;  and  in  suclV 
case  as  this  executive  officers  deal  with  the  real  ultimate  rights  of  the 
parties,  especially  when  the  party  beneficially  interested  is  vested  with 
the  legal  title.  The  husband  having  assented,  to  the  contract,  there  is 
no  principle  upon  which  his  assent  can  be  withdrawn  at  his  pleasure. 
.A  contract  once  made  can,  as  a  general  rule,  only  be  terminated  by  t]ie 
consent  of  all  the  parties  thereto,  except  when  rescinded  in  certain  cases 
of  default  in  complying  with  its  conditions. 

3.  When  a  husband  acquiesces  in  the  issue  of  a  registered  government 
bond  to  his  wife,  a  promise  is  made  in  her  favor,  the  validity  of  which 
he  is  estopped  from  disputing.  (Herman,  Estoppel,  504;  Wallace  v. 
Bassett,  41  Barb.,  92;  Maher  v.  Hobbs,  2  Y.  &  C.  Exch.  Cases,  317; 
England  v.  Downs,  2  Beav.,  535;  Ashton  v.  McDougall,  5.  Beav.,  66; 
Graybrook  v.  Percival,  14  Tur.,  1103;  Loder  v.  Clarke,  2  Mac.  &  Y.,  382.) 

This  contract  follows  the  bonds  wherever  they  may  be.  (DeLane  v. 
Mooie,  14  How.,  253;  Bank  of  the  United  States  v.  Lee,  13  Pet.,  107; 
Duncan  v.  Cannon,  23  Eng.  Law  &  Eq.,  288, 18  Beav.,  128;  LeBreton 
V.  Nonchet,  3  Martin  La.,  73;  Young  v.  Templeton,  4  La.  Ann.,  254; 
LeBreton  v.  Miles,  8  Paige,  261.) 

4.  The  validity  of  an.  ante-nuptial  contract  is  recognized  by  the  laws 
of  Sweden,  as  it  is  generally  in  all  countries.  (Schouler's  Domestic 
Bel.,  262;  2  Kent  Com.,  163;  Magniact?.  Thompson,  7  Pet.,  348;  Neves 
«.  Scott,  9  How.,  196;  s.  c,  13  How.,  268.) 

Post-nuptial  contracts,  by  which  the  husband  surrenders  his  right  to 
the  wife's  property,  are  generally  valid  when  made  in  the  United  States. 
The  wife's  capacity  to  be  a  payee  in  a  promissory  note  is  recognized  even 
at  common  law. 

Thus  it  was  said  by  Dewey,  J.,  that — 

'^The  doctrine  that  a  feme  covert  has  no  civil  capacity,  must  betaken 
with  many  qualifications:  and  although  she  cannot  during  coverture  act 
separately  from  her  husband,  yet  with  his  consent  she  may  become  a 
party  as  grantee  to  a  deed,  or  obligee  to  a  bond,  or  payee  to  a  promissory 
note;  and  when  thus  made  a  party,  new  rights  may  be  acquired  by  her. 
This  may  be  effected  by  a  contract  made  [by  a  third  person]  jointly  with 
the  husband  and  wife,  or  it  may  be  by  a  contract  with  her  alone;  and 
in  either  case,  upon  the  survivorship  of  the  wife,  these  interests,  although 
H.  Ex.  219 12 
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accriiiug  during  coverture,  will  vest  in  her.''  (Phelps  vs.  Phelps,  20 
Pick.,  559;  1  bishop,  Married  Women,  714,  103-107,  171;  Winsloww. 
Crocker,  17  Maine,  29 ;  Scott  vs.  Simes,  10  Bo8w.,314;  Bassett  vs.  Bas- 
sett,  10  N.  H.,  64;  Stan  wood  vs.  Stan  wood,  17  Mass.,  57 ;  Draper  vs.  Jack- 
son, 16  Mass.,  480;  Schouler's  Domestic  Belations,  276.) 

In  case  of  a  mei*e  voluntary  gift  from  husband  to  wife,  it  may  be  at 
common  law  that  in  private  transactions  the  husband  can  still  exerdse 
his  marital  rights  over  the  property  so  given.  (1  Bishop,  Married  Wo- 
men, 720,  722.)  But  when  such  gift  is  made  in  consideration  of  the 
wife's  surrender  of  her  property,  equity  will  protect  her  interests,  and 
resti-ain  the  husband  from  reducing  it  to  his  possession  in  violation  of 
the  agreement,  as  it  is  for  a  valuable  consideration.  (1  Bishop,  Mairied 
^ Women,  103, 107,  239,  348,  714,  720,  722;  Searing  v.  Searing,  9  Paige, 
283;  Garlick  v.  Strong,  3  Paige,  440;  Caldwell  v.  Bower,  17  Missouri, 
564;  Keedham  v.  Sanger,  17  Pick.,  500;  Booger  v.  Addison,  2  Bich., 
Eq.,  273;  Jordan  v.  Hubbard,  20  Alab.,  433 ;  BuUard  v.  Briggs,  7  Pick., 
533;  Schouler's  Domestic  Belations,  281;  4  Kent  Com.,  463 ;  Wheeler 
V.  Caryll,  Amb.,  121 ;  Simmons  v.  McElwain,  26  Barb.,  420 ;  Beady  r. 
Bragg,  1  Head,  511;  Unger  v.  Price,  9  Md.,  652;  Hale  v.  Plummer,  6 
Ind.,  121;  Andrews  v.  Andrews,  28  Alab.,  432;  High  on  Injunctions, 
839;  Green  r.  Oreen,  5  Hare,  399,  note  ft;  Johnson  v.  Vail,  1  McCart., 
423.) 

A  husband  may  make  a  voluntary  settlement  in  favor  of  the  wife, 
and  it  will  be  protected  except  as  against  his  creditors.  (Bishop,  Mar- 
ried Women,  726;  Wickes  v.  Clarke,  3  Edw.  Ch.,  58;  Smethnrst  r. 
Thurston,  Brightly,  127;  Ashe  v.  Lowe,  Hayes  &  J.,  287;  Andrews  v. 
Andrews,  28  Alabama,  432.)  • 

5.  The  general  rule  is,  that  the  marital  rights  of  the  husband  in  the 
wife's  property  are  to  be  determined  by  the  law  of  his  domicile,  in  the 
absence  of  all  contracts  or  other  controlling  circumstances  in  relation 
thereto.  But  his  rights  in  relation  thereto  arising  under  contracts  made 
by  or  with  his  assent  affecting  such  property  are  to  be  determined  by  the 
law  of  the  place  of  performance.    Thus  it  is  said : 

"  In  regard  to  the  merits  and  rights  involved  in  actions,  the  law  of 
the  place,  where  they  originated,  is  to  govern;  In  iisy  qucs  speetant 
decisoria  causes,  et  litis  deci^ionem,  inspiciuntur  statuta  loci,  ubi  contractus 
fuit  celehratus.^  (Story,  Confl.  L.,  558,  242,  260,  278;  Boullenois,  Obs. 
46,  p.  462;  Andrews  vs.  Pond,  13  Pet,  65 ;  Bank  of  the  United  States  vs. 
Donnally>  8  Pet.,  372;  WUcox  vs.  Hunt,  13  Id.,  378;  Wharton,  Confl. 
L.,  401.) 

In  Scudder  v.  Union  iN^ational  Bank,  91  U.  S.,  406,  it  is  said  of  a 
contract  that  ^^  matters  connected  with  its  performance  are  regulated 
by  the  law  prevailing  at  the  place  of  performance." 

"  It  is  indisputable,"  says  Wharton,  *'  that  there  maybe  in  the  relation 
accepted  by  the  parties  to  a  particular  territorial  law,  a  ground  for  the 
assumption  that  they  have  tacitly  adopted  the  provisions  of  this  law  as 
if  incorporated  in  their  contract.  •  •  •  The  form  and  mode  of  fulfil- 
ment are  determined  by  the  law  of  such  place  of  fulfilment."  (See  4U1,  n. 
Ist  Ed.) 
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Goyemment  bonds  may  technically  have  a  sitos  at  the  domicile  of  the 
owner,  bat  they  ^<are  not  to  be  treated  like  the  debts  of  a  private  debt- 
or, which  constitate  local  assets  in  his  own  domicile."  (Vaughn  v* 
Northup,  16  Pet.,  1.) 

The  application  of  these  principles  to  the  claim  now  made  by  the 
husband  is  conclusive  against  it.  The  issue  and  registration  of  the 
bonds  in  the  name  of  the  wife  with  the  husband's  assent,  express  or  im- 
pUed,  was  equivalent  to  a  valid  post-nuptial  contract,  by  which  they 
were  settled  on  her,  and  became  her  sole  and  separate  property.  The 
marital  rights  of  a  husband  in  government  bonds  owned  by  the  wife  at 
marriage,  or  which*  come  to  her  subsequently  by  gift,  devise,  or  other- 
wise, will  always  be  recognized,  on  his  application  for  that  purpose, 
when  they  have  not  been  waived.  But  as  to  bonds  registered  in  the 
wife's  name  after  marriage,  and  purchased  with  her  means,  or  with  her 
husband's  consent,  the  husband  has  no  right,  and  can  exercise  no  eon- 
trol.    Further  than  this,  this  case  does  not  require  a  decision. 

But  it  is  not  to  be  understood  that  the  United  States  in  selling  its 
bonds  is  limited  by  all  the  rules  of  the  common  or  statutory  law  of  other 
nations,  or  of  our  States,  affecting  the  rights  of  husband  and  wife.  The 
acts  of  Congress  under  which  loans  were  made,  so  far  as  they  prescribe 
rules  of  law,  or  give  authority,  or  confer  rights,  are  higher  than  all 
other  laws.  The  act  of  March  3, 1865  (13  Stats.,  468,  sec.  2),  authorized 
the  Secretary  of  the  Treasury  to  issue  bonds  and  dispoi^  of  them 
'^  either  in  the  United  States  or  elsewhere,  in  such  ipanner,  and  at  such 
rates,  and  under  such  conditions  as  he  may  think  advisable."  The  act 
of  July  U,  1870  (16  Stats.,  272,  sec.  2),  authorized  the  Secretary  of  the 
Treasury  ^<  to  sell  and  dispose  of  any  of  the  bonds  issued  under  this  act." 
Large  powers  were  given,  and,  if  the  Secretary  chose  to  sell  bonds  to  a 
married  woman,  and  thus  make  her  the  beneficial  owner,  t6  whom  the 
United  States  made  its  promise  to  pay,  it  is  difficult  to  perceive  any 
reason  why  such  obligation  was  not  valid  and  to  be  complied  with  ac- 
cording to  its  terms.  The  act  of  March  18, 1869  (16  Stats.,  1),  pledged 
the  public  fjiith  ''to  discharge  all  just  obligations  to  the  public  credit- 
ors." Married  women  were  included  in  this  phrase.  But  it  is  not  ne- 
cessary to  go  beyond  the  actual  questions  now  presented  for  decision. 

The  First  Gomptroller  is  charged  with  the  duty  of  settling  the  accounts 
of  the  Treasurer  of  the  United  States,  and  must,  therefore,  pass  upon 
the  validity  of  indorsements  of  interest  checks  presented  as  vouchers 
in  his  acr'X>unts.  (Rev.  Stats.,  305.)  The  idterest  checks  in  question 
cannot  lawfully  be  indorsed  by,  or  paid  to,  the  claimant.  They  can  only 
be  indorsed  by,  and  paid  to,  the  proper  guardian  or  committer  of  the 
payee,  who  is  insane.  The  bonds  cannot  be  transferred  to  the  claimant 
or  on  his  indorsement.  They  can  only  be  controlled  by  the  proper  guar- 
•  dian  or  committee  of  the  payee  therein.  And  here  arises  the  question, 
From  what  jurisdiction  must  the  authority  of  the  guardian  or  committee 
comef 
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It  is  well  settled  that,  at  common  law,  a  gaardian  or  committee,  as 
well  as  an  executor  or  administrator,  appointed  in  a  foreign  jurisdiction, 
cftnnot  maintain  a  suit  in  the  judicial  tribunals  of  this  country  as  to 
tangible  property  .or  ordinary  claims,  except  by  force  of  a  statute  authoriz- 
ing it.    Thus  Story  says : 

"No  foreign  guardian  csLJi'virtute  officii  exercise  any  rights  or  powers  or 
functions  over  the  movable  property  of  his  ward  which  is  situated  in  a 
different  State  or  country  from  that  in  which  he  has  obtained  his  letters 
of  guardianship.  But  he  must  obtain  new  letters  of  guardianship  from 
the  local  tribunals,  authorized  to  grant  the  same,  before  he  can  exercise 
any  rights,  powers,  or  functions  over  the  same."  (Oonfl.  Laws,  504  a, 
499,  512,  513;  3  Burge,  Comm.  on  Col.  &  For.  L.,  Pt.  2,  oh.  23,  sec.  5,  p. 
1010, 1011 J  Morrell  vs.  Dickey,  1  Johns.  Ch.,  153;  Kraft  vs.  Wickey,  4 
Gill  &  Johns,  340;  4  Cowen,  529,  n.;  see  McNamara  vs.  Dwyer,  7  Paige, 
241.) 

As  to  administrator:  (Fen wick  v.  Sears'  adm'rs,  1  Granch,  259;  Dixon's 
ex'rs  V.  Ramsay's  ex'rs.,  3  Id.^  319;  Ker  v.  Moon,  9  Wheat.,  565;  act 
of  Congress  June  24,  1812,  2  Stats.,  758,  sec.  11,  ch.  106;  Vaughn  r. 
North  up,  15  Pet,  1;  Mackey  v.  Coxe,  18  How.,  100;  Kane  v.  Paul,  14 
Pet.,  33;  Wharton,  Confl.  L ,  604,  note,  with  many  authorities  collected; 
Aspden  v.  Nixon,  4  How.,  467 ;  Smith's  adm'r  v.  Union  Bank  of  George- 
town, 5  Pet.,  518;  Noonan  v.  Bradley,  9  Wall.,  394;  Rice  v.  Houston, 
adm'r,  13  Id.^  66;  Parsons  v.  Lyman,  20  N.  Y.,  103;  Petersen  v.  Chemi- 
cal Bank,  32  Id.^  21;  Pond,  adm'r,  v.  Markepea<5e,  2  Mete.,  Mass.,  114  f 
Stevens,  adm'r,  v.  Gaylord,  11  Mass.,  263;  Abbott,  adm'r,  t?.  Coburn, 
28  Yt,  663.) 

The  rule  has  sometimes  been  carried  so  far  as  to  hold  that  the  voluntary 
I>ayment  of  a  debt  at  the  domicile  of  the  debtor  to  a  foreign  administra. 
tor  is  no  defense  to  a  suit  by  an  administrator  subsequently  appointed  at 
such  debtor's  domicile.  (Wharton,  Confl.  L.,  626,  n.;  Anon.  2  Am.  Law 
Eev.,  359;  Noonan  v.  Bradley,  9  Wall.,  394;  Curtis  v.  Smith,  6  Blatchf. 
C.  C,  537;  Story,  Confl.  L.,  515  a;  Currie  v.  Bircham,  1  Dowl.  &  Ryl.,  35  j 
Tyler  v.  Bell,  1  Keen,  826;  2  Mylne  &  Craig,  109;  Atty.  Genl  v.  Dimond, 
1  Cromp.  &  Jarv.,  370;  Preston  t?.  Lord  Melville,  8  Clarke  &  Finn.,  14.) 
Other  authorities  hold  such  payment  a  valid  discharge  everywhere. 
(Story,  Confl.  L.,  515, 513, 514, 518, 519,  520, 525;  Stevens,  admr.,  v.  Gay- 
lord,  11  Mass.,  256;  Doolittle  v.  Lewis,  7  Johns.  Ch.,  49;  Shultz  v.  Pulver, 

3  Paige,  182;  Hooker  v.  Olmstead,  6  Pick.,  481;  Alkyns  v.  Smith,  2 
Atk.,  63;  Trecothick  v.  Austin,  4  Mason,  33;  Huthwaite,  admr.,  v. 
Phaire,  1  Mann.  &  Grang.,  159;  Anderson  v.  Caunter,  2  Mylne&  Keeue, 
763;  Wilkins  v.  Ellett,  admr.,  9  Wall.,  740.) 

In  Vroom  v.  Van  Home  (10  Paige,  N.  Y.  Ch.,  557)  it  is  held  that  a 
foreign  executor  may  take  charge  of  property  in  this  country,  or  receive 
payment  of  debts  due,  but  only  "  where  there  is  no  conflicting  grant  of 
letters  here."    (Despard  r.  Churchill,  53  N.  Y,,  192;  Stone  v.  Scripture,^ 

4  Lansing,  K  Y.  S.  C,  186.)  In  Mackey  v.  Coxe,  (18  How.,  104)  it  is' 
said: 

<^  Although  an  executor  or  administrator  cannot  s.ue  in  a  foreign  court. 
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in  virtue  of  his  original  letters  of  administration,  yet  he  may  lawfully, 
under  that  administration,  receive  a  debt  voluntarily  paid  in  any  other 
State.  Stevens  vs.  Gaylord,  11  Mass.  R.,  256.  In  Doolittle  vs.  Lewis, 
7  J6hn.  Ch.,  49,  Chancellor  Kent  held,  that  a  voluntary  payment  to  a 
foreign  executor  or  administrator  was*  a  good  discharge  of  the  debt. 
Shultz  vs.  Pulver,  3  Paige,  182 ;  Hooker  vs.  Olmstead,  6  Pick,,  481.'' 

It  was,  doubtless,  because  of  this  condition  of  the  common  law  that 
Congress  passed  the  act  of  June  24, 1812  (2  Stats.,  758,  sec.  11),  which 
authorized  "  any  person  •  •  •  to  whom  letters  testamentary 
or  of  administration  hath  been  or  may  •  •  •be  granted 
♦  •  •  in  any  of  the  United  States  or  •  •  •  Territories  thereof, 
to  maintain  any  suit  •  •  •  and  recover  any  claim  in  the  District 
of  Columbia."  This  gave  authority  to  such  executor  or  administrator 
"to  prosecute  and  recover  claims  •  •  •  against  the  government." 
(Vaughn  vs.  Northup,  15  Pet.,  7;  Mackey  vs.  Ooxe,  18  How.,  100;  Eane 
vs.  Paul,  14  Pet.,  35.)  It  did  not  apply  to  guardians  nor  to  executors 
or  administrators  appointed  in  foreign  nations.  As  to  these,  their  poweri^ 
rest  on  the  common-law  rules  or  on  executive  regulations.  This  section 
of  the  act  of  1812  haa  not  been  carried  into  the  Revised  Statutes  of  the 
United  States  nor  of  the  District  of  Columbia,  but  section  6  of  the  act 
is  carried  into  section  829  of  the  Revised  Statutes  of  the  District  of  Co- 
lumbia, and  the  residue  of  the  act  encounters  the  repeal,  enacted  by 
section  1296  of  the  revision. 

It  may  be  regarded  as  sufficiently  settled,  that  foreign  executors*, 
administrators,  and  guardians  may  lawfully  receive  of  the  proper  offi- 
cers voluntary  payment  of  their  claims  against  the  government,  at 
least  when  there  are  no  conflicting  letters  testamentary,  of  administra- 
tion, or  of  guardianship.  The  law,  as  recognized  in  the  Supreme  Court 
of  the  United  States,  should  generally  be  applied  in  the  practice  of  the 
executive  departments.  There  may  be  cases,  however,  in  which  it  can.- 
not  be  applied.  •  The  common  law  of  the  executive  departments  arises 
from  long  usage  and  from  the  decisions  of  executive  officers.  This 
common  law  is  entitled  to  respect  in  courts,  and  is  generally  recognized. 
(United  States  v.  Moore,  95  U.  S.,  763;  Edwards  v.  Darby,  12  Wheati, 
210;  United  States  v.  State  Bank  of  North  Carolina,  6  Pet.,  29;  United 
States  V.  Macdaniel,*7  Pet,  1;  United  States  v.  Bowen,  100  U.  S.,  511.) 
The  rights  of  all  parties,  when  acted  upon,  and  after  pa^'ments  are  made 
in  pursuance  of  authorized  decisions,  should  be,  and  doubtless  will  be, 
concluded  as  to  all  questions  arising  thereafter,  and  in  relation  thereto, 
in  courts,  as  well  as  elsewhere.  This  result  arises  from  principles  of 
law  and  reason. 

The  i>owers  of  the  government  are  distributed  among  the  three  great 
departments,  legislative,  executive,  and  judicial.  A  subject  intrusted 
to  the  exclusive  jurisdiction  and  decision  of  either  department  is  gen- 
erally conclusive  on  the  others.  (Draft  Case,  1  Lawrence,  Compt.  Dec, 
11.)    Thus,  a  political  question  decided  by  the  executive  department 
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cannot  be  reversed  by  the  judiciary,  (Luther  r.  Borden,  7  How.,  1; 
Kennett  v.  Chambers,  14  How.,  38;  State  of  Georgia  v.  Stanton,  6 
Wall.,  60.) 

It  may  be  regarded  as  a  fixed  rule  in  the  Treasury  Department,  set- 
tled by  long  usage,  by  a  long  course  of  decisions  by  the  proper  officers,, 
and  by  considerations  of  utility  and  public  policy,  if  not  of  necessity, 
that  payment  of  a  public  debt  to  the  foreign  guardian  of  an  alien  is  fully 
authorized  and  valid.  As  far  as  government  bonds,  or  other  negotiable 
public  securities  are  concerned,  the  public  ctedit  would  suffer  in  the 
ef  es  of  all  foreigners,  and,  it  may  well  be  supposed,  in  the  estimation 
of  our  own  citizens,  if  the  Treasury  Department  refused  to  recognize 
the  authority  of  foreign  guardians.  The  authority  of  foreign  executors 
and  administrators  is  to  be  deemed  equally  entitled  to  recognition,  es- 
pecially if  there  is  no  administration  in  this  country,  and  if  it  is  shown 
that  there  are  no  creditors  here  entitled  to  be  satisfied  from  assets  here. 
The  rule  of  common  law,  that  an  administrator  in  a  State  of  this  Union 
of  a  deceased  citizen  thereof  has  no  authority  to  maintain  a  suit  in  the 
District  of  Columbia  to  recover  a  debt  due  his  intestate  from  a  resident 
here,  cannot  be  applied  to  claims  against  the  United  States  without 
great  inconvenience.  Whatever  may  be  the  law  as  to  ordinary  claims,  no 
such  rule  can  be  applied  to  negotiable  pablic  securities.  It  would  seri- 
ously affect  the  public  credit,  and  be  contrary  to  the  common  under- 
standing of  lawyers  in  the  States,  to  hold  that  administration  must  be 
taken  out  in  the  District  of  Columbia  to  collect  interest  on  registered 
government  bonds,  or  the  principal  when  due,  before  payment  could  be 
made,  in  case  of  the  death  of  a  citizen  who  has  held  them  in  the  State 
of  his  domicile.  This  cannot  be  the  law.  As  to  government  bonds  and 
interest  checks,  there  is  a  sound  principle,  upon  which  an  executor, 
administrator,  or  guardian  in  any  one  of  our  States  or  Territories  is 
authorized  to  receive  payment  thereof.  The  bonds  are  negotiable  by 
express  statute,  and  the  form  adopted.  The  interest  checks  are  equally 
so.  (The  Floyd  Acceptances, 7  Wall.,  00^]  McKnight's  Case,  13  Court 
CI.,  305.)  An  executor,  administrator,  or  guardian,  duly  appointed  at 
the  domicile  of  the  decedent,  or  ward,  in  a  State  or  Territory  of  the 
United  States,  is  fully  authorized  to  receive  payment  of  negotiable 
public  securities  of  the  United  States.  Thus  it  is  said  in  Borer  on  Inter- 
State  Law,  248  and  249: 

"The  proper  jurisdiction  in  which  to  obtain  letters  testamentary  or  of 
administration  is  in  the  State  and  place  of  the  decedent's  domicile,  at 
the  time  and  place  of  his  death.''  (Crosby  vs.  Leavitt,  4  Allen,  410; 
Christy  vs.  Vest,  36  Iowa,  285;  Chamberlin  vs.  Wilson,  45  Iowa,  149; 
1  Williams  on  Executors,  495,  et  seq.  6th  Am.  Ed.,  top  paging).  "  If  there 
be  assets  in  another  State  or  States,  and  administration  be  obtained 
there,  such  administration  is  ancillary  to  that  of  the  administrator  or 
executor  acting  as  such  at  the  place  of  the  decedent's  domicile,  at  and 
immediately  preceding  his  death."  (Probate  Court  vs.  Kimball,  42  Yt^ 
320 ;  Chamberlin  r«. Wilson,  46  Iowa,  149.)    ♦    ♦    •     "  It  is  well  settled 
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that  an  admiDlstrator  of  a  deceased  person  cannot  be  appointed  by  a 
conrt  of  a  State  other  than  that  of  his  domicile  at  his  death,  if  in  such 
other  State  he  left  no  estate."  (Crosby  vs.  Leavitt,  4  Allen,  410;  Miller 
M.  Jones,  26  Ala.,  247;  Grimes  vs.  Talbert,  14  Md.,  169;  Thumb  vs. 
Gresham,  2  Met.,  Ky.,  306;  Broughton  vs.  Bradley,  34  Ala.,  694;  Jeffer- 
sonville  E.  E.  Co.  r«.  Swayne,  26  Ind.,  447.) 

Id  Vaughn  v.  Northup  (15  Pet.,  1)  it  was  decided  that — 

"The  debts  due  from  the  Government  of  the  United  States,  have  no 
locality  at  the  seat  of  government.  The  United  States,  in  their  sov- 
ereign capacity,  have  no  particular  place  of  domicile:  but  possess,  in 
contemplation  of  law,  an  ubiquity  throughout  the  Union ;  and  the  debts 
due  by  them  are  not  to  be  treated  like  the  debts  of  a  private  debtor, 
which  constitute  local  assets  in  his  own  domicile." 

An  ancillary  administrator  maybe  appointed  in  a  State  where  a  debtor 
is  found  owing  the  estate  of  a  decedent  domiciled  and  dying  in  another 
State.  But  government  bonds  are  not  assets  in  any  State  except  that 
of  the  domicile  of  the  deceased.  This  is  in  law  their  situs.  The  reason- 
able inference  is  that  a  foreign  executor,  administrator,  or  guardian  may 
generally  receive  payment  of  United  States  bonds.  Many  difficult 
questions  may  arise  under  our  system  of  government  as  to  the  rights  of 
an  executor  or  administrator. 

In  what  State  of  the  Union  should  an  executor  or  administrator  be 
appointed  f  If  in  any  one,  would  that  exclude  such  appointment  in 
another f  If  the  laws  of  the  State  in  which  the  first  appointment  is 
made  should  require  the  creditors  domiciled  there  to  be  paid  in  prefer- 
ence to,  or  exclusion  of,  those  domiciled  in  another,  great  injustice  would 
be  done.  There  would  be  some  reason  in  holding  that,  as  to  ordinary 
negotiable  securities  made  by  private  debtors,  an  executor  or  adminis- 
trator appointed  at  the  domicile  of  the  decedent  might  sue  for  and  re- 
cover debts  due  from  debtors  in  another  State,  but  the  weight  of  author- 
ity is  against  it.    It  is  said  by  Story  that — 

"Where  an  executor  or  administrator,  in  virtue  of  an  administra- 
tion abroad,  becomes  there  possessed  of  negotiable  notes  belonging  to  the 
deceased,  which  are  payable  to  bearer,  .  •  •  •  he  becomes  the  legal 
owner  and  bearer  by  virtue  of  his  administration,  and  may  sue  thereon 
in  his  own  name;  and  he  need  not  take  out  letters  of  administration  in  the 
State  where  the  debtor  resides,  in  order  to  maintain  a  suit  against  him." 
(Story,  Confl.  L.,  517,  359,  516;  1  Daniel,  Negotiable  Instruments,  883; 
Wharton,  Confl.  L.,  457 ;  2  Parsons,  Notes  and  Bills,  373 ;  Eobinson  vs. 
Crandall,  9  Wendell,  425;  Dixon  vs,  Eamsey,  3  Cranch,  319;  Harper 
W.Butler,  2  Peters,  239;  Pond,  admr.,  vs.  Makepeace,  2  Mete.-,  114/ 
Hothwait^,  admr.,  t?«.-Phaire,  1  Mann.  &  Grang.,  159;  Eand,  admr., 
vs.  Hubbard,  4  Mete,  259 ;  Barrett  vs.  Barrett,  8  Greenl.,  Bennett's  Ed., 
353;  Trimbey  vs.  Vignier,  1  Bing.  K  C,  151;  Eawliusbn  vs.  Stone,  3 
Wilson,  1 ;  S.  C,  2  Str.,  1260;  Tuecothick  vs.  Austin,  4  Mason  16  ;  Van- 
quelin  vs.  Bouard,  15  C.  B.,  N.  S.,  341.) 

Whether  the  same  rule  shall  be  applied  to  foreign  executors  or  ad. 
ministrators  having  the  custody  of  government  bonds  need  not  now  be 
decided. 
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The  "  regulations"  of  the  Treasury  Department  may  properly  deter- 
mine this  question  as  to  government  bonds.*    (7  Op.,  240.) 

The  interest  checks  in  question  may  be  indorsed  by  and  paid  to  the 
proper  guardian  or  committee  duly  appointed  in  Sweden.  The  record 
of  the  authority  of  such  guardian  or  committee  must  show  an  ailjudica- 
tion  of  the  question  of  insanity,  and  the  appointment  of  a  gnardian  or 
committee  by  a  competent  judicial  tribunal  in  a  proceeding  to  which 
Madam  de  Bildt  is  a  party.  (Sallu's  Case,  1  Lawrence,  Gompt.  Dec., 
214.)  If  it  be  found  inexpedient  to  secure  the  appointment  of  a  guar- 
dian or  committee  in  Sweden,  and  an  appointment  can  be  made  on  the 
application  of  the  husband  in  the  District  of  Columbia,  it  may  be  recog- 
nized. The  Maryland  statute  of  March  10, 1786,  ch.  72,  sec.  6,  in  force 
in  the  District  (1  Dorsey's  Laws,  211),  authorizes  the  chancellor  '^  to 
superintend,  direct  and  govern  the  affairs"  of  ^'lunatics,"  *^both  as  to 
the  care  of  their  persons  and  management  of  their  estates,"  and  to  '^  ap- 
point a  committee,  trustee  or  trustees,  for  such  persons,  and  may  make 
such  orders  and  decrees  respecting  tiieir  x)ersons  and  estate  as  to  him 
may  seem  proper." 

The  claimant  will  be  advised  accordingly. 

Tbeasuby  Depabthent, 

First  Comptroller's  Office^  May  12, 1882. 

*  The  existing  regalatioDA  are  as  foMows : 

A88IOKMENT8  BT  RBFRESBNTATIVK8  AMD  SUCCR8S0RS. 

In  case  of  death  or  snccessorship,  the  representative  of  the  deceased  person,  or  the 
successor,  mast  furnish  official  evidence  of  such  decease  or  successorship,  and  of  his 
own  appointment,  authority,  or  power.  An  executor  or  administrator  may  assign  bonds 
standing  in  the  name  of  the  deceased  person  in  whose  stead  such  executor  or  adminis- 
trator shall  be  acting.  Where  there  are  two  or  more  legal  representatives,  aU  must 
unite  in  the  assignment,  unless  by  a  decree  of  court  or  testamentary  provision  some 
one  or  more  of  them  is  or  are  designated  and  empowered  to  dispose  of  the  bonds.  If 
the  bonds  had  been  held  by  the  deceased  in  the  capacity  of  a  fiduciary  or  trustee,  the 
letters  testamentary,  or  of  administration,  must  be  accompanied  by  an  order  of  the 
court  authorizing  the  contemplated  transfer. 

An  executor,  administrator,  trustee,  guardian,  or  attorney  cannot  assign  bonds  to 
himself,  unless  he  be  specially  authorized  to  do  so  by  a  court  possessing  jurisdiction 
of  the  matter. 

FORBIGN  8UCCESSORSUIP  ASSIGNMENTS. 

Where  a  payee,  at  the  time  of  his  death,  was  a  resident  of  a  foreign  country,  the 
party  claiming  to  direct  and  execute  the  transfer  must  furnish  an  exemplified  copy 
of  the  will  or  other  instrument  conveying  the  requisite  authority,  duly  certified  under 
the  hand  and  seal  of  the  proper  officer,  attested  by  the  certificate  of  a  United  States 
minister,  charge,  consul,  vice-consul,  or  commercial  agent,  or,  if  there  be  none  such 
accessible,  (which  fact  shall,  in  such  case,  be  certified,)  by  that  of  a  notary  public,  to 
the  e£fect  that  such  exemplified  copy  is  executed  and  granted  by  the  proper  tribunal 
or  officer,  and  is  in  due  form  and  according  to  the  laws  of  that  country.  The  sssi 
ment  should  be  executed  as  hereinbefore  directed. 
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IN  THE  MATTER  OF  THE   PAYMENT  BY  PUBLIC   DEPOSITARIES  OF  PEN- 
SION CHECKS  HAVING  SEVERAL  INDORSEMENTS.— KENNARD'S  CASE. 


L  The  practice  Btated  under  which  momey  is  advanced  to,  and  pensions  are  paid  by, 
pension  agents  as  disbursing  officers. 

2.  The  accounts  of  pension  agents  are  settled  in  the  office  s  of  the  Third  Auditor  and 

Second  Comptroller  on  vouchers  executed  by  pensioners. 

3.  If  an  assistant  ti-easurer  or  other  depositary  of  public  moneys  of  the  United  States, 

with  T?hom  a  pension  agent  has  deposited  money  for  the  payment  of  pension 
checks,  pay  a  pension  check  to  a  holder  nnder  a  forged  or  unauthorized  indorse- 
ment, he  is  liable  for  the  amount  so  improperly  paid. 

4.  He  is  not  relieved  from  liability  in  such  case  by  the  fact  that  he  has  made  payment 

according  to  the  usage  of  banks  in  paying  checks,  and  has  exercised  reasonable 
and  ordinary  care  to  ascertain  the  party  properly  entitled  to  payment. 
h.  The  right  of  the  United  States  does  not,  in  such  case,  rest  on  an  implied  contract 
of  bailment,  but  on  the  express  contract  of  the  depositary's  official  bond ;  hence, 
if  a  public  depositary  pay  a  pension  check  to  a  holder  under  a  forged  or  unau- 
thorized indorsement,  he  may  be  held  liable  on  his  bond  to  the  United  States. 

March  25, 1882,  M.  P.  Kennard,  Assistant  Treasurer  of  the  United 
States,  at  Boston,  addressed  a  letter  to  the  First  Comptroller,  saying: 

I  have  respectfully  to  submit  a  copy  of  the  indorsements  of  three  pen- 
sion checks  paid  at  this  office,  and  which  are  but  samples  of  hundreds 
of  pension  checks  presented  for  payment. 

Sample  1. 

(Stamped:)  Jeuette  L.  Kimball,  payee,  pay  to  the  order  of  the 
Hontpelier  Nat.  Bank,  Montpelier,  Vt. 

SPRAGUB  &  WELLS, 

Oaboty  Vt. 
(Stamped :)  Pay  to  the  order  of  the  !National  Bevere  Bank,  Boston, 
Mass..  for  collection  for  acct.  of  the  Montpelier  Nat.  Bank,  Montpelier, 
Vt.    E.  D.  Blackwell,  Cashier. 

GEO.  C.  SHEPARD, 

V.  President 
H.  BLA8DALE, 

Cashier. 
(Across  the  face,  8t>amped  :)  E.  D.  Blackwell,  Cash. 

Sample  2. 

John  C.  Lerris,  payee,  •  [pay  Union  Trust  Co.  or  order  deposit  ac- 
count of  the  Southiogton  Lumber  &  Feed  Co. 

CHARLES  D.  BARNES, 

Treas.] 
[Pay  E.  Townsend,  cashier,  or  order  for  collection  fe)r  acct.  of  Union 
Trust  Co.,  New  Haven,  Conu. 

W.  J.  BARTLETT, 

Treas.] 

*  The  matter  inclosed  in  brackets  is  marked  **  stamped'^  in  the  original. 
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[Pay  Nat.  Severe  Bank,  Boston,'  Mass.,  or  order,  for  collection  for 
acct  of  the  Importers  &  Traders'  Nat.  Bank  of  New  York.] 

W.  H.  PERKINS, 

Ass.  Cashier. 
H.  BLASDALB, 

Cashier. 
Sample  3. 
Solomon  Leonard,  payee. 
[Pay  to  the  order  of  the  Bangor  Foundry  &  Machine  Co. 

C.  R.  HAUGHTON.].* 
[Bangor  Foundry  &  Mac.  Co. 

J.  S.  WHITMAN, 

Treas.]  • 
(Endorsement  guaranteed. 

WM.  C.  HOLT, 

Cashier.]  • 
[For  collection  on  acct.  of  the  Veazie  Nat.  Bank  of  Bangor. 

WM.  C.  HOLT, 

Cashier.]  f 

J.  S.  LAROYD, 

Cashier. 

The  first  check  was  returned  to  bank  for  the  written  endorsement  of 
E.  D.  Blackwell,  Gas. ;  it  was  presented  a  second  time  with  the  written 
endorsement  of  Geo.  C.  Shepard,  V.  Prest.  The  third  check  was  re- 
turned for  the  Ctf.  of  Treas.  of  Bangor  Mac.  Co.;  it  was  returned  with 
the  guarantee  of  Wm;C.  Holt,  cashier.  Checks  drawn  on  this  office 
have  passed  through  a  bank  in  Colorado,  and  bear  the  endorsement  of 
the  ass't  cashier.  Checks  are  endorsed  payable  to  order  of  a  firm,  and 
endorsed  by  their  clerk.  In  fact,  there  is  every  conceivable  manner  of 
endorsement,  causing  a  great  amount  of  labor  and  annoyance  to  this 
office,  as  well  as  to  the  banks  who  present  them  for  payment,  and  to 
whom  they  are  returned  for  uniformity  of  endorsement. 

By  endorsement  they  are  made  payable  to  Nat.  Banks,  and  are  en- 
dorsed by  Prest.  or  Asst.  Cashier,  and  when  endorsed  payable  to  Savings 
Banks,  Companies,  or  Societies,  are  endorsed  by  Treasurers  or  Secreta- 
ries;, and  until  they  reach  this  office  through  some  local  bank  bearing 
the  endorsement  of  its  cashier  or  other  authorized  officer,  there  is  often 
not  an  endorsement  strictly  regular.  To  require  a  ctf.  from  all  Pres- 
idents, Y.  Prests.,  Asst.  Cashiers,  Treasurers,  and  Secretaries,  of  their 
authority  to  endorse,  causes  a  vast  amount  of  trouble,  which  can  be 
obviated  by  the  acceptance  of  the  guarantee  of  the  last  endorser. 

For  this  office  to  undertake  to  obtain  a  perfect  series  of  endorsements 
running  through  the  various  hands  into  wbich  these  checks  often  fall, 
seems  tantamount  to  an  education  of  a  large  portion  of  the  New  Englana 
financial  institutions  and  business  concerns,  in  what  the  Department  may 
deem  strictly  regular,  and  if  persisted  in  would  produce  no  end  of  irrita- 
tion and  delay  inconvenient  to  the  pensioner  and  all  concerned.  We  have 
often  a  thousand  checks  in  a  day  from  some  of  the  Banks,  and  some 
twenty-five  or  more  of  these  have  to  be  returned  for  informalities  of  en- 
dorsements. 


'  Written  in  original.  t  Stamped  in  original. 
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I  beg  to  inqnire  if  these  checks,  when  endorsed  by  the  payee  and  finally 
by  the  bank  presenting  tbem,  are  not  sufficiently  endorsed  for  payment, 
the  last  endorser  when  known,  being  a  sufficient  guarantee  for  all  before 
him,  without  reference  to  incidental  or  intermediate  informalities,  such 

being  the  ruling  among  the  Banks  themselves. 

«, 

Opinion  by  William  liAWRENOE,  First  Comptroller: 

Pension  agents  are  disbursingofficers  charged  with  the  duty  of  paying 
pensions.  (Rev.  Stats.,  4778,  4780.)  Money  is  advanced  to  them  upon 
their  requisition  for  that  purpose.  (Bev.  Stats.,  3648 ;  Chap.  XY.,  Appx., 
1  Lawrence,  Compt.  Dec.  2d  ed.,  592, 617).  They  are  required  to  deposit 
the  money  so  advanced  "with  the  Treasurer  or  some  one  of  the  assistant 
treasurers  of  the  United  States,'^  or  "in  places,  •  •  ♦  where  there 
is  no  treasurer  or  assistant  treasurer,  •  ♦  •  in  any  other  public  de- 
pository, or  ♦  ♦  •  in  any  other  manner"  specially  authorized  in  writ- 
ing by  the  Secretary  of  the  Treasury  (Rev.  Stats.,  3695, 3620, 6488),  and 
to  pay  pensions  by  check  to  the  order  of  the  pensioner,  drawn  on  such 
treasurer  or  designated  depositary.  (Rev.  Stats.,  4765, 3620;  act  Feb'y 
27, 1877,  19  Stats.,  249.) 

Bach  pensioner  executes  a  voucher  to  the  proper  pension  agent  for 
pension  paid.  (Rev.  Stats.,  4764.)  The  accounts  of  the  pension  agents 
are  settled  on  these  vouchers  through  the  offices  of  the  Third  Auditor 
(Rev.  Stats.,  277)  and  Second  Comptroller  (Rev.  Stats.,  273).  the 
pension  checks  drawn  on  the  Treasurer,  proper  assistant  treasurer,  or 
other  public  depositary,  constitute  the  vouchers  of  the  latter  officers 
for  settlement  with  the  pension  agent  of  the  account  of  money  depos- 
ited to  the  credit  of  the  latter.  There  is,  generally,  no  settlement  by 
any  accounting  officer  of  an  account  of  the  money  so  deposited.  The 
question  whether  the  Treasurer,  assistant  treasurer,  or  other  public  de- 
positary has  fully  and  properly  paid  out  such  money  is  one  between 
him  and  the  pension  agent,  except  only  that  the  former  officers  may, 
doubtless,  be  held  liable  on  their  bonds  for  a  failure  to  account  far  the 
whole  amount  deposited  with  them.     (Rev.  Stats.,  3600,  3620.)  ♦ 

The  depositary  is  required  by  Treasury  Department  Regulations  of 
August  24, 1876,  to  furnish  every  disbursing  officer  making  deposits 
"  with  a  monthly  statement  of  his  deposit  account."  t 

As  between  banks  and  their  depositors  the  rule  is,  that,  "  where  a 
check  is  drawn  payable  to  the  order  of  4ny  actually  existing  person  or 
corporation,  if  the  order  or  indorsement  of  such  payee  is  forged,  pay- 
ment by  the  bank  is  no  acquittance."  ( 


*  For  this  purpose  an  account  could  be  stated  against  the  depositary  by  the  proper 
accounting  officers.     (Rev.  Stats.,  236,  269.) 

t  For  this  circular  containing  many  provisions  as  to  checks,  ^sbursing  officers,  and 
depositaries,  see  1  Lawrence,  ComptroUer's  Decisions,  Appendix,  ch.  XV,  p.  642. 

X  Morse  on  Banks  and  Banking,  350,  citing  Vanbibber  o.  Bank  of  Louisiana,  14  La. 
Ann.,  481 ;  Sharswood's  note  to  Byles  on  Bills,  star  page  21 ;  Morgan  v.  Bank  of  State 
of  New  York,  1  Dner,  434;  Graves  v.  American  Exchange  Bank,  17  N.  Y.,  205;  Cog- 
gill  9.  American  Exchange  Bank,  1 N.  Y.,  113;  Weisser  o.  Denison,  ION.  Y.,  68;  Talbot 
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The  same  rule  is  applicable  as  betweeu  the  United  States  and  a  de- 
positary, for  in  law  aud  in  fact  it  is  the  government  and  not  the  dis- 
bursing officer  that  makes  the  deposits  against  which  disbursing  officers 
draw  checks.  The  depositary  will  not  have  acquitted  himself  firom 
liability  to  the  government  by  the  payment  of  a  pension  or  other  dis* 
bursing  officer's  check  on  a  forged  or  unauthorized  indorsement  of  the 
payee.  (Cook  v.  United  States,  19  Int.  Bev.Rec.,  172;  s.  c,  6  Abb. 
Kat.  Dig.,  Ill;  Espy  v.  Bank  of  Cincinnati,  18  Wall.,  605;  Kimbro  v. 
First  National  Bank  of  Washington,  1  MacArthur,  415 ;  4  Op.  Att.  Gen., 
307.) 

In  the  case  of  a  check  drawn  by  a  disbursing  officer  on  a  public  de- 
positary, properly  indorsed  by  a  payee,  and  containing  several  other 
and  successive  indorsements,  any  one  of  which  is  forged  or  otherwise 
invalid,  payment  to  any  holder  under  the  invalid  indorsement  or  to  a 
subsequent  indorsee,  would  be  unauthorized,  and  would  not  give  the  de- 
positary a  right  to  credit  therefor.*  The  depositary  assumes,  by  virtue 
of  his  office  or  employment,  the  risk  of  payment  to  the  rightful  holder, 
and  pays  at  his  own  peril.  This,  of  course,  refers  to  checks  with  in- 
dorsements in  fuU.  A  valid  hhwk  indorsement  authorizes  payment  to 
any  holder,  unless  the  depositary  have  knowledge,  or  be  in  some  way 
chargeable  with  notice  of  the  rights  of  other  parties.! 

Among  banks  the  usage  undoubtedly  is  to  pay  checks  presented  by  a 


v«.  Bank  of  Rochester,  1  Hill,  295;  Canal  Bank  v«.  Bank  of  Albany,  /<?.,  287;  Stoiy 
on  Bills,  $  451.  The  statnte  of  16th  and  17th  Victoria,  ch.  59,  recognizea  the  common- 
law  rale  by  changing  it  so  that  a  banker  is  exempt  from  liability  if  the  original  or 
any  subsequent  indorsement  be  forged.  Hare  V9,  Copland,  13  Ir.  C.  L.,  426.  The  com- 
mon-law rale  is  supported  by  many  cases.  United  States  vs.  Morgan,  11  How.,  159. 
^'The  right  of  the  government  does  not  rest  on  the  implied  contract  of  bailment,  but 
on  the  express  contract  found  in- the  bond,  to  pay  over  the  funds."  United  States 
v«.  Keehler,  9  Wall.,  83,  88;  Boy  den  V9.  United  States,  13  WalL,  17;  State  Bank  rt. 
Ohetwood,  3  Halst.,  1;  Brandt,  Suretyship,  $  478;  District  Township  of  Union  rf. 
Smith,  39  Iowa,  9. 

*  "  If  there  be  any  forged  indorsement  the  indorser  [indorsee]  cannot  recover  against 
any  party  prior  to  it  Chitty  on  bills  [260,  261],  297,  and  the  subsequent  indorser  has 
transferred  a  thing  to  which  he  himself  had  no  right  or  title."  (1  Daniel  Neg.  Insts., 
*672.) 

tThe  effect  of  indorsements  in  full  and  in  blank  is  ftilly  discussed  in  1  Daniel,  Neg. 
Inst.,  $$  677,  693,  694,  695,  696.  An  informal  indorsement  in  full  may  charge  a  depos- 
itary with  notice  of  the  rights  of  the  party  making  it,  4Uid  of  the  party  holding  under 
it.    (Wade's  Law  of  Notice,  {J  10,  37;  Sterry  r».  Arden,  1  Johns.  Ch.,  261.) 

''The  rule  which  allows  a  payee  of  negotiable  paper  [or  other  party  thereto]  to 
strike  out  subsequent  special  indorsements,  and  which  presumes  ownership  from  pos- 
session, does  not  extend  to  an  action  brought  by  him  as  trustee  in  the  right  of  another.'' 
Fremont  &  Roach's  Case,  4  Court  Claims,  256.  As  to  the  rule,  see  Dugan  r.  United 
States,  3  Wheat.,  172;  Morgan  v.  Reintzel,  7  Cranch,  273;  United  States  r.  Barker, 
1  Paine  C.  C,  156;  Conant  v.  Wills  &  Bradley,  1  McL.  C.  C,  427;  Cox  v.  Simms,  1 
Cranch  C.  0.,.238;  Oneale  v,  Beall,  2  Id.,  569;  Picqnet  v.  Cnrtis,  1  Sumner,  478;  Cassel 
V.  Dows,  1  Blatchf.,  335;  contra,  Welch  v.  Lindo,  7  Cranch,  159;  Craig  r.  Brown,  1  Pet. 
C.  C,  171. 
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holder  nnder  a  well-known  and  responsible  indorser.  Each  indorsement 
is  a  guarantee  of  the  genuineness  of  all  prior  indorsements.* 

A  bank  having  paid  a  check  with  sundry  indorsements  thereon  has^ 
generally,  by  the  use  of  proper  diligence,  in  case  of  non-payment,  a 
remedy  severally  against  each  of  the  prior  indorsers.t  But  a  public 
depositary  of  Unite-d  States  moneys  cannot  excuse  himself  from  liability 
by  adopting  such  usage  of  banks*  He  does  not  occupy  the  position  of 
a  cashier  of  a  bank  who  is  relieved  of  personal  liability  to  the  bank  when 
he  has  exercised  ordinary  diligence  and  care  by  pursuing  the  ordinary 
usage.  (Brandt,  Suretyship,  §  479;  Morse  on  Banks,  198;  Morris  Canal 
&  Banking  Co.  v.  Van  Vorst's  Admx.,  1  Zabriskie,  100 ;  Union  Bank 
r.  Cloney,  10  Johns.,  271;  Eogers  v.  Kelly,  2  Campb.,123;  Minor  v. 
Mechanics'  Bank  of  Alexandria,  1  Pet.,  46 ;  American  Bank  v.  Adams, 
12  Peck,  303;  Union  Bank  v.  Clossey,  10  Johns.,  271;  Barrington  v^ 
Bank  of  Washington,  14  Serg.  &  R.,  405 ;  Eochester  City  Bank  v.  El- 
wood,  21  N.  Y.,88;  Allison  v.  Faumers'  Bank,  6  Rand,  204;  Planters' 
&  M.  Bank  v.  Hill,  1  Stew.,  201.) 

The  assistant  treasurer  will  be  advised  in  accordance  with  this  opin- 
ion, t 

Teeasuby  Department, 

First  Comptroller's  Office^  July  4, 1882, 

*  In  1  Daniel,  Negotiable  Instruments,  $  672,  it  is  said :  *'  The  indorser  contracts  that 
the  bill  or  note  is  in  every  respect  gen  nine.  •  •  •  This  principle  applies  to  the  signa* 
tnresofthe  drawer,  acceptor,  and  maker  «  *  «  who  are  the  original  parties.  *  *  * 
Whether  or  not  the  Indorser's  engagement  extends  to  the  genuineness  of  prior  in> 
dorsements,  is  not  so  well  settled.  Undoubtedly,  the  indorser  admits  their  genuine- 
ness, as  he  is  estopped  to  deny  his  title,  which  would  other wiefb  be  invalid,  and  not- 
withstanding the  doubts  and  dissents  which  have  been  expressed,  it  is  clear  upon 
principle  that  the  indorser  warrants  the  instrument  throughout.  If  there  be  any 
forged  indorsement  the  indorser  [indorsee]  cannot  reooyer  against  any  party  prior  to 
it."  (Story  on  Bills,  $  108,  111,  190;  Story  on  Notes,  $  138, 193,  380;  1  Parsons,  Notes 
and  BilU,  25, 218;  2  Id.,  588;  Chitty  on  Bills,  13  Am.  Ed.,  [82,  90, 95, 243,]  98, 116, 277- 
Boscoe  on  Bills,  123 ;  Bayley  on  Bills,  ch.  12,  p.  369 ;  Byles,  Sharswood's  Ed.,  [  135,  ]  250 . 
Johnson  on  BUls,  32;  Thompson  on  Bills,  82;  Edwards  on  Bills,  289,  350;  East  India 
Co.  r.  Tritton,  3  B.  &  C.,280;  Lake  v.  Haynes,  I  Atk.,  281;  Heylyn  v.  Adamson,  2 
Burr.,  669;  Battingalls  v.  Qloster,  3  East,  483.) 

1 2  Daniel  on  Negotiable  Instruments,  (  1203. 

tSee  in  connection  with  this  subject: 

Rhawn's  case,  1  Lawrence,  Compt.  Dec,  109;  Meyer's  case,  Jd.,  116. 

For  the  "Regulations"  of  August  24, 1876,  as  to  disbursing  officers,  see  1  Lawrence, 
Comptroller's  Decisions,  Appendix,  ch.  xy,  p.  638  (2ded.). 

And  see  Treasury  circular  of  April  6, 1881,  which  is  a  revision  of  that  of  October  22, 
1978  (Meyer's  case,  1  Lawrence,  Compt.  Dec,  124),  as  follows: 

[CIRCULAR.] 
InDORBEHENT  AMD  l^AYMENT  OF  TREASURY  DRAFTS  AND  P08T-0FFICE  DEPARTMENT 

Warrants. 
[1881.    Department  No.  37.    Treaeiirer's  Office,  No.  87.] 

Treasury  of  the  United  States, 

Washington,  Z>.  C,  ApHl  6,  1881. 
Treasury  drafts  and  post-office  warrants  must  not  be  paid  until  the  indorsements 
conform  to  the  following  regulations : 
1.  The  name  of  the  payee,  as  indorsed,  must  correspond  in  spelling  with  that  on  the 
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m  THE  MATTER  OF  AN  EXECUTOR'S  CLAIM  FOR  A  TRANSFER  TO  HIM- 
SELF, AS  TRUSTEE,  OF  UNITED  STATES  BONDS  REGISTERED  IN  THE 
NAME  OF  A  DECEASED  EXECUTOR,  HIS  TESTATOR— TAYLOR'S  CASE. 


When,  without  notice  of  any  other  trust,  bonds  of  the  United  States  have  been 
registered  in  the  name  of  an  executor,  the  goyemment  incurs  no  babihtyby 
dealing  with  him  or  his  successor  in  relation  to  such  bonds,  although  other 
parties  may  be  the  equitable  owners  thereof,  or  beneficiaries  therein  as  cttiwU 
que  trustf  and  notice  of  such  ownership  or  interest  be  afterwards  given  to  the 
Secretary  of  the  Treasury. 

When  an  executor  dies  having  bonds  registered  in  his  name,  as  executor,  such 
bonds  being  assets  of  the  estate  of  his  testator,  his  successor  in  the  trust  is  gen- 
erally the  proper  party  to  control  such  bonds.  The  administrator  de  homi*  ten 
with  the  will  annexed  of  the  original  testator  is  the  proper  successor,  and  not 
the  executor  or  administrator  of  the  deceased  executor. 

An  executor  may,  as  a  trustee,  have  powers  and  duties  separate  and  distinct  from 
those  as  executor.  Upon  the  death  of  such  an  executor  his  powers  in  regard  to 
such  separate  trust  should,  generally,  be  performed  by  a  new  trustee,  and  not 
by  his  executor  or  administrator. 


face  of  the  draft;  no  guarantee  of  an  indorsement,  imperfect  in  itself,  can  be  accepted. 
If  the  name  of  a  payee  as  written  on  the  face  of  a  draft  is  spelled  incorrectly,  the  draft 
should  be  returned  to  the  Treasurer  United  States  for  correction. 

2.  Indorsements  biy  mark  ( x )  must  be  witnessed  by  two  persons  who  can  write,  giving 
their  places  of  residence. 

3.  Indorsements  by  executors,  administrators,  guardians,  or  other  fiduciaries  mnttt 
be  accompanied  by  certified  copies,  under  seal,  of  letters  testamentary,  letters  of  ad- 
ministration, of  guardianship,  or  other  evidence  of  fiduciary  character,  as  the  caae 
may  be. 

4.  Payees  and  indorsees  must  indorse  by  their  own  hands;  officials,  officially  with 
fiill  title;  firms,  the  usual  firm-signature  by  a  membet  of  the  firm,  not  by  a  clerk  or 
other  person  for  the  firm.     [See  Agency -Delegation  Case,  ante  60.] 

5.  Every  indorsement  must  be  by  the  proper  written  (not  printed)  signature  of  the 
person  whose  indorsement  is  required. 

6.  Powers  of  attorney  for  the  indorsement  of  drafts  in  payment  of  claims  must  state 
the  number,  date,  and  amount  of  draft,  and  number  and  kind  of  warrant,  and  be  dated 
subsequently  to  the  date  of  the  drafts ;  must  be  witnessed  by  two  persons,  and  inast 
be  acknowledged  by  the  constituent  before  the  Treasurer  of  the  United  States  or  sn 
assistant  treasurer,  a  judge  or  clerk  of  a  district  court  of  the  United  States,  a  collector 
of  customs,  a  notary  public  under  his  seal,  or  a  Justice  of  the  peace  in  those  States  only 
in  which  such  Justice  has  authority  to  take  acknowledgments  of  deeds,  or  commissioner 
of  deeds;  if  before  either  of  the  two  latter,  the  certificate  and  seal  of  the  county  clerk 
as  to  the  official  character  and  signature  of  the  justice  or  commissioner  is  required.  I^ 
executed  in  a  foreign  country,  the  acknowledgment  must  be  made  before  a  notary  pub- 
lic, with  his  seal  attached,  or  a  United  States  consul  or  ihinister.  The  officer  taking 
the  acknowledgment  must  certify  that  the  letter  ot  attorney  was  read  and  fully  ex- 
plained to  the  constituent  at  the  time  of  acknowledgment,  and  that  said  constitaent 
is  personally  well  known  to  him  to  be  tbe  identical  person  named  in  and  who  sub- 
scribed his  name  to  said  power  of  attorney.  (See  Revised  Statutes,  sees.  1778  and 
3477.) 

7.  Evidence  of  authority  to  indorse  for  incorporated  or  unincorporated  companies 
must  accompany  drafts  drawn  or  iudonsed  to  the  order  of  such  companies  or  associa- 
tions. Such  evidence  should  be  in  tbe  form  of  an  extract  from  the  by-laws  or  records 
of  the  company  or  association,  showing  the  authority  of  the  officer  to  indorse  and  re- 
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4.  If  it  be  shown  by  reasonably  clear  evidence  that  United  States  bonds  registered  in 

the  name  of  an  executor  should  be  registered  in  the  name  of  and  held  by  an- 
other person  as  trustee  for  the  benefit  of  specified  parties,  the  United  States  may 
file  a  bill  of  interpleader,  or  the  parties  may  be  required  to  have  their  respective 
rights  determined  by  decree  in  equity,  so  that  the  bonds  may  be  disposed  of  in  . 
accordance  with  the  proper  judicial  determination. 

5.  Au  executor  should  not  generally  be  permitted  to  transfer  United  States  bonds  to 

legatees  under  the  will,  until  it  is  shown  that  the  rights  of  creditors  of  the  estate 
are  satisfied. 

6.  The  general  common-law  principles  stated,  relative  to  the  powers  and  duties  of 

executors  and  administrators  of  deceased  executors  and  administrators  (1)  to 
administer  assets  unadministered  by  their  testators  or  intestates,  and  (2)  to  ad. 
minister  trusts  with  which  their  testators  or  intestates  were  charged  as  to  per- 
sonal estate. 

Certain  foar  per  cent,  bonds  of  the  United  States — consols  of  1907 — are 
registered  in  the  name  of  "  Edward  Thornton  Tayloe,  execator  of  Wil- 
liam H.  Tayloe,  deceased,"  viz :  Bonds  ISfos.  94350  and  94352,  for  $1,000 
each,  :N^o.  21901,  for  $5,000,  and  No.  34678,  for  $10,000.  December  31, 
1881,  said  Edward  Thornton  Tayloe,  execator  as  aforesaid,  died  testate 
in  the  District  of  Columbia,  and  William  Tayloe  Snyder  duly  qualified 
in  said  district  as  his  sole  executor.    Mr.  Snyder  alleges,  and  proposes 

ceive  and  receipt  for  moneys  for  the  company,  and  giving  his  name  and  the  date  of 
his  election  or  appointment)  which  extract  must  be  verified  by  a  certificate  under  seal 
signed  by  the  President  and  Secretary  or  by  one  of  these  officers  and  not  less  than  two 
of  the  directors;  which  certificate  must  state  that  such  authority  remains  unrevoked 
and  unchanged.  If  the  company  have  no  seal,  the  extract  should  be  certified  as  cor- 
rect by  a  notary  public  or  other  competent  officer  under  his  seal.  When  a  resolution 
is  adopted  at  a  special  meeting  of  directors,  it  must  be  shown  that  all  had  notice  of 
the  time  and  place  of  snch  meeting  and  that  a  quorum  assented  to  the  resolution. 

8.  The  i^orsement  of  all  the  Joint  holders  or  co-trustees,  executors,  administrators, 
guardians,  or  other  fiduciaries  will  be  required  on  drafts,  and  in  the  execution  of  a 
power  to  a  third  party  to  collect,  all  must  join.    In  case  of  the  death  of  either,  the  * 
survivors  wiU  be  recognized  as  having  full  authority,  upon  due  proof  of  such  death 
and  survivorship. 

JAS.  GILFILLAN, 

Treaaurer  United  States, 
Approved,  April  6,  1881 : 

WM.  LAWRENCE,     - 

Comptroller. 
Approved : 

WILLIAM  WINDOM, 
,  Secretary  of  the  Treasury, 

The  First  Comptroller  in  settling  the  accounts  of  the  Treasurer  of  the  United  States 
wiU  accept  indorsements  made  on  the  principles  stated  by  the  Secretary  as  follow : 

Treasury  of  the  United  States, 

Washington,  November  22,  1881. 
Sir  :  Referring  t-o  our  conversation  on  the  19th  instant,  in  regard  to  foreign  indorse- 
ments npon  checks  and  drafts  of  the  Treasurer  of  the  United  States,  I  have  the  honor 
to  recommend  that  indorsements  of  incorporated  banking  institutious  in  Great  Britain, 
which  are  received  as  valid  by  commercial  usage,  and  which  are  properly  guaranteed 
by  subsequent  indorsements,  be  accepted  in  the  business  of  the  Treasury. 
This  has  been  the  custom  in  this  office,  and  the  object  of  this  letter  is  to  have  de- 
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to  show  by  aflttdavits,  that,  by  the  last  will  of  John  Tayloe — who  died 
February  28, 1829 — ^his  executors  weje  directed  to  invest  $20,000  of  the 
means  of  his  estate  in  government  bonds,  to  be  held  in  trust  for  each  of  his 
three  daughters — including  Virginia  Tayloe',  who  is  said  to  be  non  compos^ 
though  there  has  been  no  adjudication  of  the  fact;  that  his  two  sons, 
Benjamin  Ogle  Tayloe  and  William  H.  Tayloe,  became  executors  of  his 
last  will;  that  said  Benjamin  died  testate  February  25,  1868;  and  that 
William  H.  Tayloe,  surviving  executor,  died  testate  April  10,  1871. 
Neither  the  record  of  the  will,  nor  any  written  or  record  evidence,  shows 
that  the  bonds  in  question  were  held  by  Edward  Thornton  Tayloe  as 
trustee  for  said  Virginia  Tayloe.  When  the  bonds  were  registered  in 
his  name  as  executor,  no  representation  was  made  as  to  any  trust  in 
respect  of  them  beyond  that  of  executorship.  Said  William  Tayloe 
Snyder  now  asks  that  he  be  permitted,  as  executor  of  Edward  Thornton 
Tayloe,  to  assign  said  bonds  to  himself  as  trustee  for  said  Virginia 
Tayloe,  and  that  new  bonds  be  issued  and  registered  in  his  name  as 
such  trustee;  and  the  question  whether  this  can  be  done  is  submitted 
by  the  Secretary  of  the  Treasury  to  the  First  Comptroller  for  his  opinion 
thereon. 


Opinion  by  William  Lawbenge,  First  Comptroller. 

The  legality  of  payments  of  interest  checks  on  the  bonds  in  question 
is  a  matter  for  the  decision  of  the  First  Comptroller,  because  he  is  re- 
quired to  settle  the  accounts  of  the  Treasurer  or  other  officer  of  the 
United  States  who  pays  them.  As  questions  which  may  arise  as  to 
the  ownership  of  the  bonds  on  their  maturity  and  presentatign  for  pay- 
ment will  also  be  decided  by  him,  it  is  now  proper  to  examine  these 

f  Dite  authority  from  yon  for  the  guidance  of  the  sab-tTeasaries,  particularly  the  saV 
treasury  in  New  York. 
Very  respectfully, 

JAfi.  GILFILLAN, 

Treasurer  United  SUUee. 

Hon.  ChAS.   J.   FOLGER, 

"  Secretary  of  the' Treasury. 

Treasury  Department,  Naeemher  es,  1881. 

Sir  :  I  acknowledge  the  receipt  of  your  letter  of  this  day  referring  to  an  oral  com- 
munication between  yon  and  me,  on  the  subject  of  the  indorsements  by  incorporated 
banking  institntiouH  in  Great  Britain,  upon  checks  and  drafts  presented  for  payment 
to  the  Treasurer  or  any  assistant  treasurer  of  the  United  States. 

In  that  conversation  we  agreed  in  the  conclusion  that  whatever  officer  of  such  in- 
stitution was  especially  empowered  by  the  by-laws  thereof,  or  was  recognized  by  gen* 
eral  commercial  usage  in  that  country  as  authorized  to  make  indorsements  for  the 
institution,  should  be  recognized  by  this  department  as  making  a  valid  transfer  of 
the  paper  when  he  indoi^d  the  same  for  the  institution  in  due  form,  and  made  deliv- 
ery of  it,  and  when  the  genuineness  and  authenticity  of  the  signature  are  sufficiently 
guaranteed  by  subsequent  indorsements.  It  is  a  rule  of  law  that  a  cashier  of  a  moneyed, 
institution  has  prima  facie  authority  by  virtue  of  his  office  to  transfer  and  indorse 
negotiable  paper  held  by  the  institution  for  its  use  and  on  its  behalf;  and  that,  while- 
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questions,  and  render  an  opinion  thereon  for  the  gui^lance  of  the  Reg- 
ister or  other  officer  coricerned. 

The  bonds  in  question  stand  in  the  name  of  Edward  Thornton  Tayloe 
iu  Lis  representative  character  as  executor  of  William  H.  Tayloe,  de- 
ceased. Although  the  facts  may  be  as  claimed,  nevertheless  the  govern- 
ment in  dealing  with  these  bonds  is  under  no  imperative  obligation  to  look 
beyond  those  facts  which  appear  on  their  face  and  from  the  record  of 
registry  in  the  Department  of  the  Treasury.  There  is  a  wide  diflPerence 
between  the  trust  committed  to  a  person,  in  his  capacity  as  executor, 
and  one  committed  to  him  in  some  other  capacity  for  the  personal  ben- 
efit of  private  parties.  (Bond-Continuance  Case,  2  Lawrence,  Compt. 
Dec,  218;  Gandolfo  v.  Walker,  15  Ohio  St.,  251;  Mathews,  adm'r,  v. 
Meek,  23  Id,,  272;  Wood  v.  Brown,  34  N.  Y.,  337;  1  Williams,  Execu- 
tors, [242];  3  Id,y  [179G]  note  /t;  1  Perry  on  Trusts,  263.) 

There  are  reasons  sufficient  to  show  that  the  government  may  law- 
fully deal  with  the  bonds  as  they  are. 

1.  The  duty  of  the  government  is  fixed  by  the  contract  made  in  the 
bonds.  The  contract  was  authorized  by  law  and  made  in  good  faith, 
without  notice  to  the  government  of  any  trust,  except  that  appearing 
therein.  It  is  clear  that,  when  a  contract  is  lawfully  made  by  the  United 
States,  it  may  properly  be  performed  according  to  its  terras,  without  in- 
carriug  liability  to  third  parties  having  latent  equities.  (Klink's  Case,  1 
Lawrence,  Corapt.  Dec,  242.)  Unlike  private  parties,  who  may  be  en- 
joined for  the  protection  of  persons  having  such  e<iuities,  the  govern- 
ment is  not  amenable  to  such  judicial  jurisdiction.  {Id,,  252,  n.;  Ke- 
ceiver's  Case,  Jd.,  302,  374,  n.;  Bond-Trust  Case,  2  Id.,  202,  n;  Case  v. 
Terrell,  ll^ValL,  199.)  Executive  officers  have  no  power  to  ascertain 
and  determine  such  equitable  rights. 

it  J8  perfectly  competent  for  the  institution  to  depart  from  the  general  course  of  busi- 
ness, it  is  incumbent  upon  it  to  show,  in  order  to  escape  liability  on  an  indorsement 
made  by  its  cashier,  that  it  had  restricted  his  power  in  this  regard,  and  that  the  re- 
striction it  had  imposed  was  known  to  the  person  taking  the  paper  from  the  cashier. 
See  the  canes  collected  in  1  Daniels,  Keg.  Insts.,  p.  3*22.  L^ce  p.  296  sec.  392.]  That 
rule  must  apply  in  the  case  of  any  officer  or  agent,  by  whatever  name,  who  has  a 
relation  to  the  institution  like  that  of  a  cashier  to  a  bank,  and  who  dischargeiB  for 
his  principal  the  same  duties  or  kind  of  duties  that  a  cashier  does  for  his  bank.  It  is 
possible  th»t  in  the  especial  charters  or  general  law  under  which  some  of  such  insti- 
tutions are  organized,  there  may  be  some  provision  as  to  what  officer  shall  act  for  it 
in  such  a  matter.  But  I  apprehend  that  even  in  such  case  the  institution  could  not 
escape  liability  to  parties  who,  in  good  faith,  rested  on  an  indorsement  made  for  it 
by  an  officer  whom  it  permitted  thus  to  act,  and  whose  action  was  received  and  treated 
by  the  commercial  community  as  lawfully  and  authoritatively  performed. 

I  am  therefore  of  the  opinion,  that  the  rule  stated  in  the  first  paragraph  of  your 
communication  of  November  22d  may  be  applied  for  the  guidance  of  officers  in  the 
business  of  the  Treasury. 

Very  respectfully, 

CHAS.  J.  FOLGER, 
James  Gilfillan,  Esq.,  Secretary, 

Trecisurer  United  States. 
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2.  It  is  not  certain  that  the  Secretary  of  tlie  Treasury  would,  in  the  ex- 
ercise of  his  discretionary  authority  to  sell  bonds,  have  consented  to  is 
6ue  the  bonds  in  question  upon  any  trust  but  that  named  therein.  Other 
trusts  might  have  been  regarded  as  so  complicated  that  the  United 
States  should  not  have  been  involved  in  or  connected  with  them. 

3.  John  Tayloe,  having  by  his  last  will  placed  it  in  the  power  of  his 
sole  surviving  executor  to  invest  money  of  the  estate  as  he  did,  in  bonds 
n  his  name  as  executor,  those  interested  in  the  estate  must,  in  law,  so 
far  as  the  government  is  concerned,  be  required  to  take  all  the  resulting 
consequences. 

The  only  absolute  duties  of  the  government  as  to  the  bonds  in  question 
arc  (1)  to  transfer  them  to  the  proj^r  representatives  of  AVilliam  H. 
Tayloe,  deceased,  upon  due  application  for  that  purpose ;  (2)  to  see  that 
such  representative  does  not  before  their  maturity  make  an  unauthor- 
ized transfer  of  them,  and  (3)  to  see  that  payment  shall  be  made  after 
maturity  to  such  representative. 

There  is  no  application  for  a  transfer  of  the  bonds,  as  upon  a  sale.  If 
such  application  were  made,  the  utmost  that  could  be  required  of  the 
government,  on  fjeneral  legal  principles,  would  be  to  ascertain  whether 
the  sale  was  authorized,  either  (1)  by  the  law  generally,  or  (2)  by  the  will 
of  the  testator;  and  perhaps  there  would  be,  in  such  case,  no  duty  on 
the  part  of  the  government  other  than  to  see  that  the  assignment  w;w 
valid  in  form.  The  government  will  often  have  no  means  of  ascertain- 
ing facts  necessary  to  protect  the  rights  of  parties  collaterally  interested 
in  matters  pending  in  the  executive  department;  hence  these  depart- 
ments cannot  be  required  to  decide  difficult  questions  of  law  or  construc- 
tion arising  in  relation  to  wills.  The  government  cannot  in  fpuch  cases 
see  to  the  application  of  money  to  the  proper  purposes.  (Salmon  r. 
Claggett,  3  Bland,  Ch.,  125;  Neale  v.  Ilagthorp,  W.,  551;  2  Perry  on 
Trusts,  809;  Keane  v.  Robarts,  4  Mad.,  556;  Burting  r.  Stonard,  2  P. 
AVms.,  150.)  It  is  not  necessary  on  the  part  of  the  government  to  inquire 
whether,  iu  the  absence  of  authorized  "  regulations,''  the  executor  might 
make  a  sale  by  assignment,  according  to  the  terms  of  the  bond,  without 
reference  to  the  particular  pro\isions  of  the  will  or  the  law  generally 
governing  the  duties  of  executors.  The  "  regulations"  of  the  Depart- 
ment of  the  Treasury  may,  to  some  extent,  affect  these  question^of  trans- 
fer.   (1  Lawrence,  Compt.  Dec,  Appx.  xiii,  2d  ed.,  p.  560.) 

As  the  executor  of  William  H.  Tayloe  is  deceased,  the  only  transfer 
of  the  bonds,  which  are  registered  in  the  said  executor's  name,  which 
could  now  be  permitted  would  be  one  made  to  or  by  his  proper  successor, 
the  administrator  de  bonis  non  with  the  will  annexed,  of  William  H.  Tay- 
loe, deceased ;  he  would  be  responsible  for  their-administration.  This  is 
the  result  of  general  principles  of  law.  Thus,  in  Beall  r.  New  Mexico 
(IG  Wall.,  541),  the  general  principle  is  stated  that  "  to  the  administra- 
tor de  bonis  non  is  committed  only  the  administration  of  the  goods,  chat- 
tels, and  credits  of  the  deceased  which  have  not  been  administered. 
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He  is  entitled  to  all  the  goods  and  personal  estate  which  remain  in 
speci^.'^*  (1  Williams,  Executors,  781,  4  Am.  ed.;  Id.^  6  -^i.  ed.  [539], 
note  &.)  At  common  law,  in  England  and  in  some  of  the  American  States 
the  execator  of  a  deceased  executor  not  only  administers  the  unadmiu- 
istered  assets  of  the  first  testator,  but  also  the  trusts  of  personal  estate 
with  which  his  testator,  the  deceased  executor,  was  charged.  But  this 
has  been  changed  by  the  statute  of  Maryland  as  to  unad ministered  as- 
sets of  the  first  estate.  (Ch.  101,  sub.  ch.  5,  sec.  G,  of  1798,  1  Dorsey, 
Laws  Md.,  384 ;  2  Kilty,  Laws  Md.,  ch.  101 ;  Thompson's  Dig.  Laws 
Dist  Col.,  sec.  32,  41 ;  Scott  v.  Fox,  14  Md.,  397 ;  Alexander  v,  Stewart, 
8  Gill.  &  Johns.,  226;  West's  Executor  v.  Hall,  3  Har.  &  J.,  221.) 

The  statute  is  as  follows  : 

**  Sec.  6.  In  case  any  executor,  executrix,  administrator,  or  adminis- 
tratrix, shall  die  before  the  estate  shall  be  fully  administered,  letters  of 
administration  dehonis  non  shall  be  granted  to  the  person  entitled  agree- 
sMy  to  the  rules  hereinbefore  laid  down,  and  the  ))roceeding8  shall  in 
all  respects  be  the  same  as  if  administration  had  been  originally  granted^ 
and  in  no  case  shall  the  executor  of  an  executor  be  entitled,  as  executor, 
to  administration  de  bonis  non  of  the  first  deceased ;  and  the  letters, 
bond  and  oath,  of  an  administrator  de  bonis  non  shall  be  in  the  form 
hereinbefore  directed,  except  that  the  words  'not  already  administered,' 
shall  be  added  in  the  proper  places."  (And  see  act  February  20,  1846, 
ch.  8,  sec.  3,  9  Stats.,  4;  Bev.  Stats.,  Dist.  Col.,  976.) 

This  statute  of  1798  is  in  force  in  the  District  of  Columbia.  (Rev. 
iStats.  of  D.  C,  92;  act  February  27,  1801,  ch.  15,  sec.  1,  2  Stats.,  103.) 

The  *'  regulations"  of  the  Treasury  Department  do  not  relate  to  this 
])articular  question,  but  recognize  the  rights  of  successors  in  trusts  gen- 
erally, by.  providing,  as  to  "  assignments  by  representatives  and  suc- 
cessors," that,  "  in  case  of  death  or  successorship,  the  representative  of 
the  deceased  person,  or  the  successor,  must  furnish  official  evidence  of 
such  decease  or  successorship,  and  of  his  own  ai>pointment,  authority, 
or  power".  (1  Lawrence,  Compt.  Dec,  Appx.,  ch.  xiii,  2d  ed.,  p.  567.) 
In  this  case  the  legal  representative,  executor,  or  administrator  of  the 
deceased  executor  should  not  be  permitted  to  administer  the  bonds. 

&pon  the  principles  stated,  the  United  States  would  incur  no  liability 
by  dealing  directly  with  the  administrator  de  bonis  non  with  the  will 
annexed,  of  William  H.  Tayloe,  deceased,  even  though  in  equity  the  bonds 
may  properly  belong  to  a  trust  in  favor  of  the  three  daughters  of  said 
testator.  The  application  now  made  by  Mr.  Snyder,  as  executor  of  Ed- 
ward Thornton  Tayloe,  deceased,  must  be  refused,  for  the  reasons  stated. 

*  At  common  law  ^'  the  administrator  who  is  displaced,  or  the  represcotatives  of  a 
deceased  administrator  or  executor  intestate,  are  required  t<o  account  directly  to  the 
persons  beneiiciaUy  interested  in  the  estate,  distributees,  next  of  kin,  or  creditors. 
*  *  *  An  administrator  de  bonis  non  cannot  sue  the  former  administrator  or  his  rep- 
resentatives for  a  devastavit.^^  (B^all  t*.  New  Mexico,  16  Wall.,  540,  535,  and  cases 
there  cited;  Neale  v.  Hagthorp,  3  Bland  Ch.,  551 ;  Hagthorp f.  Neale,  adm^r,  7  Gill  & 
Johns.,  13 ;  Blizzard,  admV,  v.  Filler,  adm'r,  20  Ohio,  480 ;  Matthews,  adm'r,  r.  Meek, 
23  Ohio  St.,  272.)  See  1  Williams,  Executors  (6  Am.  ed.)  [539],  t?.  There  are  stat- 
utes in  many  of  the  States  which  authorize  such  suit. 
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And  in  addition  it  may  be  said  that  the  executive  officers  of  the  Treas- 
ury Department  have  not  been  authorized  by  any  statute,  nor  have  they 
any  implied  or  common-law  authority,  to  make  a  decision  in  the  nature 
of  a  conclusive  decree  or  judgment  ag^ainst  parties  having  latent  equities. 
They  have  express  or  implied  authority  to  hear  evidence  to  carry  out 
and  make  effective  the  jurisdiction  conferred  upon  them.  (Rev.  Stats., 
184, 187.)  But  iu  this  case  they  cannot  make  a  final  and  effective  deter- 
mination against  all  parties  who  may  have  rights  not  apparent  on  the 
papers.  The  jurisdiction  which  is  invoked  is  not  merely  executive  in 
its  nature;  it  is  essentially  equity  jurisdiction,  requiring  the  action  of  the 
chancellor.  But  it  does  not  follow  that  the  Treasury  Department  will 
now  exercise  the  authoritjMthas  to  transferor  pay  the  bonds  in  question 
to  an  administrator  de  bonis  non  with  the  will  annexed,  of  William  H. 
Tayloe,  deceased.  Assuming  the  facts  to  be  as  claimed,  to  do  so  might 
work  great  injustice.  The  proposed  evidence  may  be  received,  not  for 
the  purpose  claimed,  but  to  aid  the  Treasury  Department  in  deciding 
what  should  be  done.  If  it  be  reasonably  shown  that  the  facts  are  as 
claimed,  the  proper  course  will  be  toreqnire  a  judicial  determination  of 
the  rights  of  the  parties  in  interest.  For  this  purpose  the  Unite<i  States 
may  file  a  bill  of  interpleader  in  equity.  ( Vermilye  &  Co.  v.  Adams  Ex- 
press Co.,  21  Wall.,  138.)  But  this  course  cannot  now  be  recommended, 
since  no  reason  exists  why  the  government  should  incur  the  trouble  or 
expense  of  the  suit.  The  parties  in  interest  should  be  required,  as  they 
properly  may  be,  to  have  their  respective  rights  determined  by  the  decree 
of  the  proper  court  of  equity.  (Safford  &  Co.'s  case,  1  Lawrence,  Compt. 
Dec,  285;  1  Op.  Att.  Gen.,  681,  684.)  When  this  shall  be  done,  the 
bonds  in  question  may  properly  be  disposed  of  in  accordance  therewith.* 

*  There  has  been  much  discussion  upon  the  question  whether  the  executor  of  an  ex> 
ecator  administers  the  personal  estate  trusts  with  which  the  original  testator  was 
charged.  On  this  subject  it  is  said  in  1  Perry  on  Trusts,  264:  '*The  executor  of  an 
executor  *  *  *  becomes  [at  common  law  in  England]  the  executor  and  trustee  of  hia 
testator's  testator.  This  is  the  rule  in  England,  where  an  executor  comes  into  poeeeseion 
of  all  the  asaels  in  the  hands  of  his  testator,  in  whatever  oapadty  swih  testator  held  tkem  ;  aiid» 
by  accepting  the  duty  of  administering  the  estate  of  his  immediate  testator,  he  accepts 
the  duty  of  administering  all  the  trusts  with  which  the  assets  in  his  testator's  hands 
were  charged.  This  is  probably  the  rule  in  the  Un  ited  States,  modified  [in  some  States] 
by  oar  probate  statutes.  An  executor  must  administer  and  account  for  all  the  assets 
that  come  to  his  hands.  If  his  testator  [1]  held  goods  of  a  previoi^B  testator  nnad- 
ministered,  or  [2]  if  his  testator  lield  assets  as  a  trustee,  probate  conrts  may  [  1]  appoint 
an  administrator  with  will  annexed  of  the  first  testator,  or  [2]  a  new  trustee;  and 
it  will  be  the  duty  of  the  executor  of  the  last  testator  [1]  to  settle  an  account  with 
the  administrator  with  the  will  annexed,  or  [2]  with  the  new  trustee^  and  to  pay  over 
to  them  the  assets  that  came  to  bis  hands.  Until  sueh  proceedings  are  Aad,  ho  will  hold 
such  assets  upon  the  same  terms  and  trusts  that  his  testator  held  them ;  and  it  will  be 
his  duty  to  administer  them  accordingly."  (See  1  Williams,  Exr's,  6  Am.  cd.  [254]. 
2  Id.  [959];  Com.  Dig.,  tit.  ** Administration,"  B  and  G;  Wentw.,Off.  Ex.  14th  ed. 
ch.  20,  461 ;  Bro.  Administrator,  pi.,  7;  2  Blackst.  Com.,  506-;  Bond-Trust  Case,  2  Law. 
rence,  Compt.  Dec,  291 ;  1  Perry  on  Trust*,  264,  340,  341,  343,  344.  In  notes  to  the  lat- 
ter  many  cases  are  cited.)  It  would  thus  seem  from  what  is  said  by  Perry  that  in 
England  the  executor  of  an  executor  is  charged  with  the  duty  (1)  of  administering  the 
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goods  uDadministered  by  the  previous  testdtor,  unless  an  administrator  de  bonU  non 
with  the  will  annexed  be  appointed ;  and  (2)  of  executing  the  trusts  with  which  sack 
testator  was  charged,  unless  a  new  trustee  be  appointed,  because  in  England  ''an  ex- 
ecutor come$  into  possession  of  all  the  assets  in  tKe  hand  of  his  testator^  in  whatev^  capacity 
such  testator  held  them,"  whether  (1)  as  executor,  or  (2)  as  general  or  special  trustee, 
(1  Perry  on  Trusts,  264.)  But  the  same  reason  does  not  always  exist,  and  probably 
not  generally  in  the  American  States.  If  so,  it  would  seem  more  in  accordance  with 
sound  policy  to  adopt  the  practice  which  Perry  shows  to  be  allowable,  to  wit:  (1)  as 
to  goods  and  credits — including  United  States  bonds— which  remain  unadministered, 
to  appoint  an  administrator  de  honis  non  with  the  will  annexed  (Beall  v.  New  Mexico, 
16  Wall.,  b41);  and  (2)  as  to  goods  and  bonds  held  by  a  trustee,  to  cause,  after  his; 
death,  a  "new  tmstee"  to  be  appointed. 

The  common -law  rule  has  been  recognized  in  some  States,  and  has  been  changed  by 
statute  in  many,  if  not  most  of  them.  (For  New  Yorkj  st«  Hawley  t*.  Ross,  7  Paige, 
Ch.,  103;  Wood  r.  Mather,  38  Barb.,  473;  Dakin  v.  Demming,  6  Paige  Ch.,  95 ;  Mont- 
rose 17.  Wheeler,  4  Lans.,  99.)  The  executor  of  a  trustee  takes,  not  as  executor,  but  as 
trustee.  (Willis  on  Trusts,  53  n.,  Ill;  Mat.  on  Exn.,  100,  119,  245;  1  Johns.,  Ch., 
119;  10  Johns.,  63;  Dias  t\  Brunell's  Extr.,  24  Wend.,  9.).  By  the  New  York  Revised 
Statutes,  part  2,  sec.  17,  p.  71,  the  executor  of  an  executor  is  not  authorized  to  admin- 
ister on  the  estate  of  the  first  testiitor.  (Volgen  v.  Yates,  3  Barb.  Ch.,  293 ;  8.  c,  9  N* 
Y.,  219.     And  see  1  Williams,  Executors,  6  Am.  ed.  [254],  note  h.) 

It  is  sometimes  difficult  to  determine  as  to  when  an  executor  is  required  to  act  a« 
suchf  and  when  as  special  trustee ;  **  while  the  executor  is  engaged  in  administering 
any  and  all  the  trusts  created  by  the  will,  it  must  be  presumed  that  he  is  acting  in  the 
capacity  of  executor  alone,  unless  it  plainly  appears  that  such  was  not  the  intention." 
(Mathews,  adm'r,  v.  Meek,  23  Ohio  St.,  289;  GadHolfo  v.  Walker,  15  Ohio  St.,  251.) 
An  administrator  of  an  administrator  is  not  the  administrator  of  the  first  intestate. 
(2  Williams,  Ex'rs.,  [959],  note,  citing  Ray  v.  Doughty,  4  Blackfd.,  115;  Henderson  «. 
Winchester,  31  Miss.,  290;  Davis r.  Yerby,  1  Sm.  &  M.,  508;  SteeuD.  8teen,  25  Miss., 
513.)  Nor  is  he  the  successor  in  a  testamentary  trust.  (Ingle  v.  Jones,  9  Wall.,  486.) 
The  executor  of  an  administrator  cannot  be  charged  as  the  representative  of  the  original 
intestate.  (2  Williams,  Ex'rs  [959],  nole;  Arline  v.  Miller,  22  Ga.,  330.)  The  adminis- 
trator of  an  executor  does  not  represent  the  first  testator,  but  an  administrator  de 
onisnon  of  the  original  testator  must  be  appointed.  (1  Williams,  Ex'rs  [6  Am.  ed.], 
[254],  293;  Com.  Dig.,  tit.  ''Administration,"  B.  6,  G.;  Tonchst.,  464;  Wentw.  Off. 
Ex.,  14th  ed.,  461;  Bro.  Administrator,  pi.  7,  2  Blackst  Com.,  508.)  In  the  notes 
to  these  works  nnmerous  cases  are  cited.  It  may  be  stated  as  a  general  rule,  then,  that 
upon  the  death  of  an  executor  the  administrator  de  bonis  non  with  the  will  annexed  will 
be  reganled  as  having  sole  authority  in  respect  of  bonds  unadministered  of  the  estate 
of  first  testator;  that  upon  the  death  of  an  administrator  bonds  of  the  decedent  un- 
administered will  be  controlled* by  the  administrator  d^  ftonu  non;  and  that  when  a 
testator  or  decedent  was  charged  with  a  personal  estate  trust,  it  must  be  administered 
by  the  proper  successor  in  the  trust,  duly  appointicd.  But  when  it  is  shoum  that  in  any 
State  the  old  common-law  rule  prevails,  giving  control  otherwise,  it  will  generally  be 
recognized  and  enforced  as  to  bonds  of  testators,  decedents,  and  trustees  domiciled  in 
such  State. 

AVhen  by  will  an  executor  is  invested  with  a  power  coupled  with  an  interest,  his  execu- 
tor may  execute  the  power.  (Wentw.  Off.  Ex.,  ch.  20,  p.  462 ;  2  Williams,  Ex'rs  [959]; 
Style©.  TomsoUj.Dyer^  210,  a.)  **But  where,  by  a  will  [or  otherwise],  a  special  trust 
[relating  to  land]  is  recommended  to  an  executor,  as  to  sell  land,  this  not  performed  in 
his  lifetime  shall  not  be  performable  by  his  executor,"  but  by  a  trustee  appointe<l  in 
pursuance  of  special  authority,  or  by  a  court  of  equity.  (Wentw.  Off.  Ex.,  cK  20, 1». 
462;  2  Williams,  Ex'rs  [959] ;  I  ih.  [276],  [2821  Bond-Trust  C.'we,  2  Lawrence,  Compt. 
Dec,  201.) 
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they  caunot  properly  be  transferred  to  legatees  under  his  last  will  until 
the  rights  of  creditors  of  the  estate  are  satisfied.  (J  Williams,  Exe^ntors, 
6th  Am.  ed.  [1330J,  1447;  Evans  v.  Iglehart,  6  Gill  &  Johns.,  Md.,  171.) 
Bat  the  government  may  not  be  required  to  perform  the  difficult,  if  not 
impossible,  task  of  looking  to  this  question  of  fiict.  (2  Perry  on  Trusts, 
809;  Watts  i\  Kancie,  Toth.  Oh.,  77,  161;  Ewer  r.  Corbet,  2  P.  Wms., 
148;  Burling  v.  Stonard,  W.,  150;  Humble  r.  Bill,  2  Vern.,  444;  1  Bro. 
P.  C,  71;  Andrew  v.  Wrigley,  4  Bro.  Ch.,  137;  McLeod  r.  Drummond^ 
17  Ves.,  160;  Bonney  x\  Kidgard,  1  Cox,  147;  Keane  r.  Robarts,  4 
Mad.,  356.)  If  it  should  be  determined  by  a  decree  of  the  prope^  court 
that  the  bonds  are  a  trust  fund  for  the  benefit  of  the  three  daughters  of 
John  Tayloe,  the  proper  course  will  be  to  ask  for  the  appointment  by 
the  court  of  equity  of  a  trustee  or  trustees  to  manage  it,  rather  than  to 
permit  the  executor  of  an  executor  to  administer  it,  since  the  original 
will  has  not  constitut9<l  the  executor  of  the  executor  a  tnistee. 

The  applicant  will  be  advised  accordingly. 

Treasury  Department, 

First  ComptruUer's  Office.  July  17,  1882. 


JN  THE  MATTER  OF  THE  AUyiiORITY  OF  THE  COMMI8SIOXEK8  OF  THK 
DISTRICT  OF  COLUMBIA  TO  MAKE  CONTRACTS  FOR  SUPPLIES  PRIOR 
'i;0  THE  PASSAGE  OF  AN  APPROPRIATION  ACT  AUTHORIZING  SUCH  CON- 
TRACTS AND  PKOVIDIN(i  FOR  THEIR  PAYMENT.— DISTRICT  CONTRACTS 

CASE. 


1.  The  ComtnisHiouerH  of  tbe  District  of  Columbia  cannot  lawfully  make  any  contract 
for  supplies  for  the  ukc  of  tbe  District  for  any  fiscal  year  until  the  proper  appropria- 
tion act  proviilinj^  for  x^^ynient  thereof  is  passed  by  Congress. 

July  19, 1882,  tbe  Commissioners  of  the  District  of  Colambia  addressed 
a  letter  to  the  First  Comptroller,  asking  his  opinion  on  tbe  question 
whether  certain  contracts  made  by  them  prior  to  July  1, 1882,  for  articles 
to  be  furnished  during  the  fiscal  year  ending  June  30,  1883,  for  the  use 
of  tbe  District,  are  valid.  The  act  making  appropriation^  for  tbe  <^x- 
penses  of  tlie  District  for  the  current  fiscal  year  was  not  passed  until 
July  1,1882. 


Opinion  by  William  Lawrence,  First  Comptroller: 

Section  3  of  the  act  of  June  11,  1878,  providing  a  permanent  form  of 
government  for  theDistrict  of  Columbia  (20  Stat«.,  103),  declares  that  the 
Commissioners ''shall  make  no  contract,  nor  incur  any  obligation  other 
than  such  contracts  and  obligations  as  are  hereinafter  provided  foraud 
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shall  be  approved  by  Congress."  The  act  does  not  state  what  contracts 
the  Commissioners  may  make  or  what  obligations  they  may  incur,  bat  it 
provides  that  they  shall  submit  annual  estimates  to  the  Secretary  of  the 
Treasury,  and,  after  these  have  been  acted  upon  by  the  Secretary,  that 
the  estimates  shall  be  transmitted  to  Congress.  It  is  also  enacted  in  the 
same  section  that  '^  to  the  extent  to  which  Congress  shall  appro^  of  said 
estimates,  Congress  shall  appropriate  the  amount  of  fifty  per  centum 
thereof;  and  the  remaining  fifty  per  centum  of  such  approved  estimates 
shall  be  levied  aiid  assessed  upon  the  taxable  property  and  privileges  in 
said  District  other  than  the  property  of  the  United  States  and  of  the  Dis- 
trict of  Columbia;  •  •  ♦.''  The  clause  which  prohibits  the  Commis- 
sioners from  making  any  contract,  or  incurring  any  obligation  other 
than  such  as  are  thereinafter  provided  for  in  this  statute,  and  as  shall 
be  approved  by  Congress,  means,  therefore,  that  they  shall  not  make 
any  contract  or  incur  any  obligation  other  than  such  as  may  be  author- 
ized under  the  appropriation  acts  passed  by  Congress,  or  by  some  other 
statute.  The  act  of  July  1, 1882,  making  the  appropriations  for  the 
District  of  Columbia  for  the  fiscal  year  ending  June  30,  1883,  gives,  in 
eftect,  authority  to  the  Commissioners  to  make  contracts  and  to  incur 
obligations  payable  out  of  the  appropriations  therein  made.  Until  an 
appropriation  act  has  been  passed,  the  extent  to  which  the  estimates 
submitted  to  Congress  will  be  approved  cannot  be  known,  nor  what  spe- 
cific expenditures  will  be  authorized.  ^ 

Section  3732  of  the  Revised  Statutes  of  the  United  States  enacts  that, 
"  No  contract  or  purchase  on  behalf  of  the  United  States  shall  be  made, 
unless  the  same  is  authorized  by  law  or  is  under  an  appropriation  ade- 
quate to  its  fulfillment,  ♦  •  ♦."  This  section  applies  to  the  class  of 
contracts  referred  to  by  the  Commissioners,  because  to  a  certain  ex- 
tent contracts  for  supplies  for  the  District  of  Columbia  are  entered  into 
on  behalf  of  the  United  States.  But  the  same  result  would  follow,  even 
without  reference  to  this  section. 

The  Commissioners  of  the  District  had  no  authority  prior  to  the  pas- 
sage of  the  appropriation  act  to  make  the  contracts  referred  to,  and 
therefore  said  contracts  are  invalid.  The  parties  with  whom  the  con- 
tracts have  been  entered  iyto  will,  no  doubt,  when  notified  that  they 
are  invalid,  enter  into  new  contracts  on  the  original  terms,  and  thus 
BO  injury  will  result  to  them  or  to  the  District.  This  form  of  ratification 
or  renewal  of  contract  is  a  subject  intrusted  to  the  discretion  and  judg- 
ment of  the  Commissioners. 

The  Commissioners  will  be  advised  accordingly. 

Treasxjey  Department, 

First  Comptrollers  Office,  July  22,  1882. 
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IN  THE  MATTER    OF  THE   RIGHT   OF  THE  HOLDER  OF  ONE-HALF  OF  A 
•  MATURED  UNITED  STATES   COUPON    BOND  TO    PAYMENT  THEREOF.— 
BARNETT'S  CASE. 


1.  StatelB^iit  of  the  provi»ioud  made  for  the  paymeut  of  UDited  States  bonds,  and  the 

mode  of  payment. 

2.  The  Treasury  Department  regulations  relative  to  the  redemption  of  fractional 

part^  of  United  States  notes  (greenbacks)  do  not  apply  to  United  States  bonds. 

3.  When  a  right  arises  under  a  statute,  and  a  special  statutory  remedy  for  saeh  right 

is  prescribed  in  the  same  statute  to  be  exercised  by  the  accounting  officers  of  th« 
Treasury  Department,  such  officers  cannot  give  a  remedy  in  any  other  form,  or 
in  any  other  cases,  than  as  thus  prescribed. 

4.  There  may  be,  also,  a  judicial  remedy  afforded  by  statute  in  cases  thuA  provided 

for,  or  in  cases  as  to  which  no  remedy  can  be  afforded  by  accounting  officers. 

5.  No  provision  is  made  by  which  the  Treasury  Department  can  pay  a  matured  coupon 

bond  of  the  United  States  on  i)re«entation  of  a  part  thereof  unless  evidence  of  th« 
destruction  of  the  other  part  be  submitted. 
().  Cases  cited  as  to  the  effect  of  assignments  in  blank  of  registered  bond.s. 

W.  H.  Barnett,  of  New  Orleans,  in  a  letter  dated  October  1, 18S1,  trans- 
mitted to  the  Treasury  Department  for  redemption  one-half  (the  right- 
hand  end)  of  a  five-percent  United  States  coupon  bond,  No.  1302,  for  $50, 
issued  under  the  act  of  July  14, 1870,  alleging  that  he  purchased  it  from 
a  party  who  represented  that  the  other  half  was  lost;  but  the  loss  is  not 
established  by  evidence.  It  is  not  alleged  that  the  missing  half  was 
destroyed.  The  bond  is  past  due,  having  matured  on  the  12th  day  of 
August,  1881,  on  which  day  all  outstanding  bonds  issued  under  said  act 
of  July  14, 1870,  and  under  the  aet  of  January  20, 1871,  were  called — ^per 
103d  Call — for  payment  '*  at  the  Treasury  of  the  United  States,  in  the  City 
of  Washington,  D.  C,"  and  has  been  "called"  for  payment.  It  is  not 
shown  whether  the  transmitted  portion  of  the  bond  was  purchased  by 
claimant  prior  to  or  after  the  maturity  of  the  bond.  November  15, 1881 , 
the  papers  were  referred  to  the  First  Comptroller  for  his  opinion  on  the 
question  as  to  whether  this  half  of  the  bond  can  be  paid. 


Opinion  by  AVilliam  Lawrence,  Ftr«^-C'owi>/ro//er: 

The  st>atutes  authorize  the  Secretary  of  the  Treasury  to  redeem  bouda 
of  the  United  States,  and  appropriate  money  for  that  purpose.  (Rev. 
Stats.,  3688,  3693,  3697,  3700,  3702;  act  July  14,  1870,  sec.  3,  16  Stats., 
272;  act  March  3,  188 J,  see.  2,  21  Stats.,  435.)  In  practice,  payment  of 
matured  bonds  is  made  by  the  Treasurer  of  the  United  States  as  a  dis- 
bursing officer,  without  the  formality  of  a  Treasury  warrant  (I  Law- 
rence, Compt.  Dec,  Appx.,ch.xiv,  p.  589;  PoliceCase,I<i.,  71-74;  Ash- 
ton's  Case,  W.,  167;  Rev.  Stats.,  301,  305,306,309,310,  311,3691,3698), 
and  his  accounts  therefore  are  audited  by  the  First  Auditor,  who  cer- 
tifies them  to  the  First  Comptroller  for  his  revision  and  certificate 
thereon.    (Rev.  Stats.,  269, 277, 305, 311 .)     Hence  arises  the  jurisdiction 
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of  the  First  Comptroller  for  an  opinion  by  him  npou  the  question — What 
payment,  if  any,  should  be  made  for  the  fractional  part  of  the  bond  now 
in  question? 

The  regulations  of  the  Treasury  Department  made  in  pursuance  of 
law  (Rev.  Stats.,  161,  3574)  determine  the  liability  of  the  irnited  States, 
and  prescribe  the  mode  of  paying  parts  of  United  States  notes,  green- 
backs (Rev.  Stats.,  3571  etseq.),  silver  certificates  (act  of  February  28, 
1878,*  sec.  3,  20  Stats.,  25),  and  fractional  currency  (Rev.  Stats.,  3572, 
€tseq.)'y  (Lost-Greenback  Case,  ante,  p.  166.)  Under  these  regulations 
certain  fractional  parts  of  notes,  &c.,  may  be  paid  on  presentation? 
but  they  do  not  apply  to  government  bonds.  The  Secretary  of  the 
Treasury  is  authorized  to  make  regulations  not  inconsistent  with  law 
with  reference  to  the  redemption  of  United  States  bonds.  (Rev.  Stats., 
161,  3702;  acts  of  June  22,  1860,  sec.  2,  12  Stats.,  79;  February  8,  1861, 
sec.  2,  12  Stats.,  129;  March  2, 1861,  sec.  2, 12  Stats.,  178;  July  17, 1861, 
sees.  3  and  5,  12  Stats.,  259),  and  he  has  done  so.  (1  Lawrence,  Compt. 
Dec.,  2d  ed.,  Appx.,  ch.  xiii,  p.  560.) 

The  several  statutes  authorizing  the  issue  of  government  bonds,  fixing 
the  rights  of  holders  thereof,  and  prescribing  the  mode  of  redemption 
or  payment,  all  belong  to  one  system;  they  are  in  pari  materia,  and, 
hence,  upon  well-settled  principles,  are  to  be  construed  together  as 
one  statute.  These  bonds  are  creations  of  the  statute,  and  are  not  of 
common  law  origin.  It  is  well  settled  that  where  a  right  arises  under  a 
statute,  and  a  special  statutory  remedy  for  such  right  is  prescribed  in 
such  statute  to  be  given  by  accounting  officers,  this  remedy  only  can  be 
pursued  before' these  officers.  (United  States  v,  Lyman,  1  Mass.  C.  C, 
500;  Farmers',  &c..  National  Bank  v.  Dearing,  91  U.  S.,  35;  Barnet  t'. 
National  Bank,  98  U.  S.,  558;  State  ex  rel.  Grisell  v.  Marlow,  15  Ohio 
St.,  134;  Sedgwick  on  Construction  Stat,  and  Const.  L.,  76,  341,  note 
a;  Smith  r.  Lockwood,  13  Barb.,  209;  Dudley  r.  Mayhew,  3  Const., 
9.)  With  this  principle  in  view,  the  inquiry  arises — ^What  is  the  remedy 
furnished  by  the  statute  to  the  claimant  in  this  case!  The  statute  de- 
clares that  "all  bonds  applied  to  the  sinking-fund,  and  all  other  United 
States  bonds  redeemed  or  paid  by  the  United  States,  shall  be  canceled 
and  destroyed"  and  that  "A  detailed  record  of  the  bonds  so  canceled  and 
destroyed  shall  be  first  made  in  the  books  of  the  Treasury  Department." 
(Rev.  Stats.,  3695. J 

1.  This  declaration,  standhig  alone,  authorizes  the  payment  of  such 
bonds  only  as  are  presented  substantially  entire.  By  this,  of  course,  is 
only  meant  that  the  material  obligatory  part  of  the  bond  must  be  pro- 
duced in  cases  where  by  accident  other  portions  of  it  are  lost.  The  stat- 
ute contemplates  tl»  presentation  of  the  entire  bond,  because  without 
this  the  bond  could  not  be  '*  canceled,"  nor  could  a  "  detailed  record" 
of  it  be  made.  This  requirement  of  the  statute  is  supported  by  consid- 
erations of  public  policy.  If  one  half  of  a  coupon  bond  could  be  redeemed 
as  a  whole  bond,  without  evidence  of  the  destruction  of  the  other  half 
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a  door  would  be  opened  for  fraud  ou  thegoverumeut,  and  on  pnrchaders 
of  the  separate  halves  of  a  bond.  If  payment  should  be  made  of  one- 
half,  why  not  permit  bonds  to  be  cut  up  and  sold  out  in  quarters  f  It 
cannot  be  supposed  that  Congress  intended  to  permit  such  practice  as 
this.  The  Treasury  Department  has  never  recognized  the  right  to  pay- 
ment of  a  fractional  part  of  a  bond  under  the  circumstances  of  the  claina 
now  made. 

It  does  not  distinctly  appear  whether  the  purchase  by  the  claimant 
of  the  fractional  part  of  the  bond  in  question  was  designed  as  a  purchase 
of  the  entire  sum  owing  on  the  whole  bond,  or  of  a  part  only.  The  whole 
bond  is  payable  to  bearer.  The  claimant  is  not  the  bearer  or  holder  of 
the  whole  bond.  The  law  has  not  authorized  a  purchase  of  fractional 
portions  of  a  bond  by  a  division  of  the  bond  itself.  If  the  holder  of  an 
entire  bond  might  sell  an  equitable  right  to  one  lialf  its  proceeds,  no  pro- 
vision has  been  made  by  which  accounting  officers  can  determine  the 
extent  of  such  interest  or  make  payment  of  parts  to  sundry  claimants.* 

•  The  "  rc^ulatioiiB  "  of  the  Treasury  Departiueut  authorize  the  assigDment  of  a  part 
interest  in  bonds  not  due,  for  reissue  as  follows  (1  Lawrence,  Couipt.  Dec.  "id  ed.., 
Appz.,  ch.  xiii,  p.  566): 

"  The  dirertions  printed  on  the  backs  of  the  bonds  should  be  carefully  followed  in 
the  execntion  of  assignments,  and  all  the  blank  spaces  hlled  in  pniperly.  The  name 
of  the  assignee  shonld  be  written  plainly  in  the  space  left  for  that  purpose. 

*^If  a  bond  is  to  be  divided  among  two  or  more  parties,  their  names  and  the  amoant 
to  each  should  be  stated  in  the  assignment.  If  only  a  part  of  a  bond  is  assigned,  a 
new  issue  for  the  remainder  will  be  made  to  the  former  payee  of  the  whole  bond:  Pro- 
videdf  however,  That  the  amount  assigned  shall  correspond  with  one  or  more  of  the 
denominations  in  which  the  bonds  are  issued. 

"  Registered  bonds  should  not  be  assigned  in  blank,  as  such  assignment  would  make 
them  payable  to  bearer  and  render  them  available  to  any  holder  thereof;  in  other 
words,  under  an  assignment  in  blank  the  title  to  the  bonds  would  pass  by  delivery. 

''A  detached  assignment  should  never  be  resorted  to,  except  when  the  blank  form 
for  an  assignment  which  is  printed  on  the  bond  shall  have  been  already  used:  and  in 
this  case  on5y  when  there  shall  not  be  sufficient  space  on  the  back  of  the  bond  for 
another  assignment.''  « 

In  relation  to  the  assignment  of  registered  bonds  in  blank,  it  seems  to  have  been 
held  in  some  cases  that,  where  a  certificate  of  public  debt  is  made  transferable  only 
by  the  holder,  or  his  legal  attorney  or  representative,  on  the  books  of  the  stock  com- 
missioner, a  blank  indorsement  gives  no  authority  to  an  agent  to  assign  it,  even  for  ralue. 
(Combs  r.  Hodge,  21  How.,  397,  406.  See  also  Baldwin  r.  Ely,  9 How.,  580 ;  Sewall  r. 
Boston  Water  Power  Co.,  4  Allen,  282 ;  2  Perry  on  Trusts,  814  n ;  Enthoven  r.  Hoyle, 
76  Eng.  C.  L.,  394;  White  r^  Vermont,  Ac,  R.  R.  Co.,  21  How.,  575:  Burroughs, 
Public  Securities,  139, 140, 254 ;  Angell  &  Ames,  Corporations,  564,  566,  576 ;  16  Amer- 
loan  Law  Review,  606,  Boston,  August,  1882). 

The  authorities  on  this  subject  are  conflicting.  Some  recognize  the  validity  of  blank 
assignments  made  in  good  faith.  (Drnry  v.  Foster,  2  Wall.,  33;  Jones,  Railroad 
Securities,  204;  United  States  r.  Nelson,  2  Brock,  C.  C.  R.  64;  Speake  r.  United  Statefi, 
9  Cranch,  28;  White  r.  Vt.  &  Mass.  R.  R.  Co.,  21  How.,  575;  Chapin  r.  Vt.  &  Mass. 
R.  R.  Co.,  8  Gray,  575;  Dutchess  Co.  Ins.  Co.  r.  Hachfield,  1  Hun.,  N.  Y.,  675;  8.  c, 
47  How.  Pr.,  330;  Michigan  Bank  r.  Eldred,  9  Wall.,  544;  Bridgeport  Bank  r.  New 
York,  &c.,  R.  R.  Co.,  30  Conn.,. 231;  Stahl  v.  Berger,  !•  Serg.  &  R.,  170;  Sigfried  r. 
Levan,  6  Id.,  308 ;  Wiley  p.  Moor,  17  Id.,  438;  WooUey  v.  Constant,  4  .Johns.,  60;  £x 
parte  Kerwin,  8  Cowen  118;  Boardman  v.  Gore,  1  Stewart,  517 :  Eagletoo  r.  Gutteridge, 
11  Mees.  &  Welsh.,  465:  Earl  of  FulniontL  r.  Roberts,  9  M.  &  W.,  471;  Davidson   r. 
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2.  The  statute  has  prescribed  the  cases  in  which  a  bond  may  be  paid  in 
full  on  the  presentation  of  a  part  thereof.    When  any  coupon  or  registered 

Cooper,  11  M.  &  W.,  793;  Van  Amringe  r.  Morton,  4  Whart,,  SS'^;  and  see  cases  col- 
lected 2  Parsons,  Cont.,  6tb  ed.,  723,  note.) 

Others,  in  principle,  hold  a  different  view  (Hibblewhite  r.  McMorine,  6  M.  &  W. 
Exch..  200;  Enthoven  r.  Hoyle,  13  C.  B.,  373;  Boyd  r.  Boyd,  2  N.  &  M.,  125;  Gilbert 
V.  Anthony,  1  Yerg.,  69;  Byers  r.  MoClanaban,  6  Gill.  &  I.,  250;  Ay  res  v.  Harness,  1 
Ohio,  368;  McKee  v.  Hicks,  2  Dev.,  379;  Harrison  r.  Tiemans,  4  Hand.,  177.)  Some 
of  these  cases  relate  to  deeds,  and  deny  the  validity  of  snch  an  instrument  if  execated 
io  blank  and  afterwards  filled  in.  This  rests  on  the  princii>le  that  a  sealed  instrument 
reqniren  a  sealed  authority  to  make  or  change  it.  But  many  cases  hold  that  the  char- 
acter of  municipal  and  corporate  bonds  is  not  affected  by  the  addition  of  a  seal.  ( Jonep^ 
Railroad  Securities,  198,  note ;  White  r.  Vt.  &  Mass.  R.  R.  Co.,  21  How.,  575.) 

The  result  would,  on  principle,  seem  to  be  that  the  legal  title  of  corporate  or  muni- 
cipal bonds  originally  made  to  a  blank  payee  passes  to  the  party  whose  name  is  filled 
therein:  but  that  the  legal  iiiU  of  registered  bonds  transferable  only  on  designated 
books,  and  corporate  certificates  of  stock  transferable  in  the  same  manner,  can  only 
pass  in  the  prescribed  mode.  But  equitable  interests  may  pass  by  any  mode  indicating 
such  to  be  the  intent  of  the  parties  to  the  transaction,  as  by  a  blank  assignment  and 
delivery  upon  a  sufiScient  consideration.  (Combs  r.  Hodge,  21  How.,  400;  citing  Tur- 
ton  r.  Benson,  1  P.  Wnis,,  496;  8.  c,  2  Vernon,  764  ;  Davies  r.  Austen,  1  Ves.,  jr.,247; 
and  see  the  cases  collected  in  the  note  [Perkins  ed.],  1  Bro.  Ch.,  434 ;  Cator  r.  Burke, 
and  3  Bro.  Ch.,  179;  Scoti r.  Shreeve,  12  Wheat,  606;  Judson  r.  Corcoran,  17  How.,  612.) 

In  the  latter  case  the  accounting  officers  of  the  Treasury  Department  would  gener- 
ally require  adverse  claimants  to  settle  their  rights  by  decree  of  a  court  of  equity. 
(Gibson -s  Case,  post,)  A  blank  assignment  may  in  some  cases  operate  by  way  of  esl  op- 
pel.  (Swain  r.  Seamans,  9  Wall.,  273;  Stowe  r.  Unted  States,  19  Wall.,  16;  Herman, 
Estoppel,  ;530 ;  Gibson's  Case,  post.) 

A  question  may  arise  as  to  the  validity  at  law  of  blank  assignments  under  what  i» 
said  in  the  regulations.  In  proper  cases  *' regulations''  hav^the  force  of  law.  The 
loan  acts  require  registered  bonds  to  be  'transferred  on  the  books  of  the  Treasury  un- 
der snch  regulations  as  may  be  established  by  the  Secretary  of  the  Treasury."  (Loan 
Acts  of  Juue  22, 1860,  sec.  2,  12  Stats.,  79 ;  February  8,  1861,  sec.  2,  Id.,  129;  March  % 
1861,  sec.  2,  Id.,  178;  July  17, 1861,  sees.  3  and 5, /d.,  259;  July  14, 1870, 16  Stats.,  272; 
January  20,  1h71,  Id.,  399.)  The  proper  assignment  by  the  payee,  on  the  bond  or  on 
a  separate  paper,  with  the  requisite  certificate  of  acknowledgment  of  assignment,  of 
the  proof  of  fsicts  which  make  an  assignment  by  operation  of  law  in  certain  cases,  i» 
the  authority  to  make  a  transfer  '*on  the  books  of  the  Treasury"  Department. 

"The  directions  printed  on  the  backs  of  the  bondn,"  mentioned  in  the  "regulations,*' 
are  nhown  by  the  following  specimen  : 

"FOUR  PER  CKNT  CON80U5. 

"1877-1907. 

"For  value  received assign  to the  within  registered  bond  of  the 

Uoited  States,  and  hereby  authorize  the  transfer  thereof  on  the  books  of  the  Treasury- 
Department. 

'Dated ,18-. 

"  State  of ,  • 


"  Town  of ,  Count ii  of  - 


**  Personally  appeared  before  me  the  above -name<l  assignor,  known  or  proved  to  mo- 
to  be  the payee  of  the  within  bond,  and  signed  the  above  transfer,  acknowledg- 
ing the  same  to  be  his  free  act  or  deed. 

"Witness  my  hand,  official  designation,  and  seal. 

" .     [seal.] 

"Note. — The  execution  and  acknowledgment  ef  the  above  assignment,  when  not 
made  at  the  Treasury  Department,  must  be  before  a  U.  S.  judge,  U.  S.  district  at- 
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boDd  has  been  destroyed  wholly ,  or  in  party  it  may,  on  proper  evidence,  be 
paid ;  so  a  lost  registered  bond  may  be  paid  on  proper  evidence.*    Upon 

torney,  clerk  of  a  U.  S.  court,  collector  of  custoiDS,  collector  or  asse^or  of  internal 
revenue,  U.S.  Treasarer  or  aasiatant  treasurer,  or  the  president  or  cashier  of  a  national 
bank,  or  if  in  a  foreign  country,  before  a  U.  S.  minister  or  consul.  In  alt  cases  the 
officer  must  add  his  official  designation,  residence  and  seal  if  he  has  one.  When  the 
assignment  is  made  by  a  corporation,  it  must  be  named  as  the  assignor,  when  by  a 
guardian,  trustee  executor,  administrator,  an  officer  of  a  corporation  or  any  one  in  a 
repreeentatiTe  capacity,  proof  of  his  authority  to  act  must  be  produced  to  the  officer 
before  whom  the  assignment  i%  made,  and  must  accompany  the  bond.  Assignors  must 
be  identified  as  known  and  responsible  persons  to  the  satisfaction  of  the  officer." 

The  loan  acts  authorize  two  classes  of  bonds:  coupon,  payable  by  delivery  to  bearer, 
and  registered,  iu  which  the  obligation  of  the  United  States  is  to  pay  the  party  therein 
named  "or  assigns."  (Salln's  Case,  1  Lawrence,  Compt.  Dec,  215,  21S.)  An  assign- 
ment in  blank  does  not  name  a  party  as  assignee;  and,  if  the  blank  assignment  could 
authorize  the  first  purchaser  under  it  to  insert  his  name  as  assignee,  the  question  re- 
mains whether  it  could  authorize  another  and  sabseqnent  purchaser  to  insert  hiH 
name,  or  whether  this  is  against  the  letter  or  policy  of  the  statutes.  Such  purchaser 
might  be  the  equitable  owner.  (Baldwin  r.  Ely,  9  How.,  601;  Williamson  r.  Thom- 
son, 16  Ves.,  443;  Burroughs,  Public  Securitiea,  252;  Angell  &  Ames,  Corp.,  ^  564, 
566,  566;  Field  r.  Pierce,  102  Mass.,  261;  Bank  v.  Lanier,  11  Wall.,  377.)  If  ihe  last 
of  several  successive  holders  of  a  bond  thus  assigned  in  blank  should  have  procured 
it  without  right  thereto,  and  should  fill  in  his  name  without  the  knowledge  of  the 
Secretary  of  the  Treasury,  and  then  at  maturity  assign  it  to  the  Secretary  for  payment, 
all  appearing  regular,  the  payment  thereof  would,  by  way  of  estoppel,  defeat  the 
claim  of  any  former  holder  against  the  government.  (Johnson  r.  Lafiiu,  5  Dillon, 
C.  C.  R.  76;  s.  c,  103  U.  S.,  800;  Webster  r.  Upton,  91  U.  8.,  70;  3  De  Gex  &  Smale, 
Oh.,  310;  Angell  &  Ames,  Corp..  564,  565,  566,  576.)  So  an  assignment  made  under 
similar  circumstances  before  the  maturity  of  a  bond  to  a  bond  fide  purchaser,  and  a 
transfer  entered  in  the  Register's  office,  would  give  him  a  title  which  no  former  holder 
€Ould  controvert.  (Cavanaugh's  Money  Securities,  266 ;  Burroughs,  Public  Securities, 
138,  254;  Imperial  Land  Company  of  Marseilles,  L.  R.,  11  Eq.,478;  Ex  parte  Colboone, 
L.  R.,  11  Eq.,  490;  Bank  v.  Lanier,  11  Wall.,  374;  Baldwin  r.  Ely,  9  How.,  600;  De 
Voss  V,  City  of  Richmond,  18  Gratt.,  338;  Knox,  Conors  &  Co.V.  Aspinwall,  21  How., 
539;  Supervisors  r.  Schenck,  5  Wall.,  772;  Royal  Brit.  Bk.  r.  Turquand,  85  Eiig.  C 
L.,  248;  Angell  &  Ames,  Corp.,  ^  576;  Johnston  v,  Laflin,  103  U.  S.,  800;  s.  i .,  5  Dil- 
lon, C.  C.  R.,  65.)  This  resulte  from  the  doctrine  of  estoppel  that  *'  a  man  ^hall  not 
defeat  his  own  act  or  deny  its  validity  to  the  prejudice  of  another."  This  is  well 
illustrated  \p  the  case  of  an  invalid  power  of  attorney,  executed  in  blank.  (Stow© 
V.  United  States,  19  Wall.,  16;  Herman,  Law  of  Estoppel,  sec.  212;  Swain  r.  Seamana, 
9  WalL,  273;  Bronson's  Extr.  v.  Chappell,  12  Wall.,  681;  New  England  Car-Spring 
Co.  r.  Union  India-Rubber  Co.,  4  Blatchf.  C.  C,  1 :  Alvord  v.  United  States, 8  Ct.  Cla., 
364.)  It  equally  results  from  the  principle,  that  where  one  of  two  innocent  parties 
must  suffer  a  loss,  it  shall  fall  on  him  through  whose  act  it  occurred.  These  prin- 
ciples apply  where  the  payee  in  a  bond  executed  a  blank  assignment  for  the  purpofiB 
of  making  a  sale.  But  a  mere  indorsement  in  blank,  not  designed  to  operate  as  a 
sale,  and  without  the  requisite  certificate  of  acknowledgment  of  assignment  require 
by  •*  regulations,"  would  not  estop  the  payee  from  asserting  his  equities  even  in  the 
hands  of  bond  fide  holders.  ( Combs  v.  Hodge,  21  How. ,  406 ;  Bank  r.  Lanier,  11  Wall. , 
374;  Gibson's  Case,  post;  Angell  Sc  Ames,  Corp.,  ^  576;  Marll)orough  Mfg.  Co.  r. 
Smith,  2  Conn.,  579;  Northrop  v.  Newtown,  Ac,  T.  Co.,  3  Conn.,  544;  Fisher  r.  Es- 
sex Bank,  5  Gray,  373;  Shipman  v.  Mtu&  Ins.  Co.,  29  Conn.,  245.) 

•The  provisions  will  be  found  in  sections  3702,  3703,  3704,  3705  of  the  Revised  Stat- 
utes, and  the  regulations  in  relation  thereto  in  1  Lawrence,  Compt.  Dec,  Appx..  cb. 
xiii,  p.  560. 
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the  rule  of  constractioQ  already  stated,  the  cMes  thus  provided  for  must 
be  deemed  the  only  cases  iu  which  payment  can  be  made  by  the  Treas- 
ury Department  of  a  bond  on  presentation  of  a  part  thereof.  The 
claimant  has  not  shown  such  a  case. 

3.  In  holding  that  executive  accounting  officers  can  only  allow  a  credit 
to  the  Treasurer  when  he  pays  government  bonds  in  the  cases  specified^ 
and  in  the  mode  pointed  out  by  the  statute  under  which  action  is  taken, 
it  is  not  intended  to  say  that  there  may  not  be  a  remedy  in  the  Court 
of  Claims  in  proper  cases.  That  is  a  subject  for  judicial  action.  (Rev. 
Stats.,  1059;  2  Danitl,  Keg.  Ins.,  1095.) 

The  application  for  payment  should  be  refused. 

Treasury  Department, 

First  Comptroller's  Office^  July  15,  1882. 


IN  THE  MATTER  OF  THE  RIGHT  TO  SET-OFF  MONEYS  LEGALLY  DUE  A 
CLAIMANT  AGAINST  A  BALANCE  IMPROPERLY  CERTIFIED  IN  A  SETTLED 
ACCOUNT— SANBORN'S  CASE. 


The  mode  and  practice  of  the  Treasury  Departuient  stated,  by  which  contracts 
were  made  with  persons  to  assist  the  proper  officers  of  the  government  in  dis- 
covering and  collecting  money  belonging  to  the  United  States  when  the  same  waa 
withheld  by  any  person  or  corporation.     (Act  of  May  8,  1872,  17  Stats.,  69.) 

When  it  is  proposed  to  make  a  set-off  under  the  act  of  March  3,  1875  (18  Stats., 
481  )y  the  first  question  to  be  determined  in  the  Treasury  Department  is  whether 
there  is  such  evidence  of  indebtedness  as  requires  the  Secretary  of  the  Treasury, 
in  the  exercise  of  a  reasonable  and  prudent  discretion,  to  have  it  tested  by  *^  legal 
procee<1ings''  in  the  courts,  and  not  whether  the  party  against  whom  the  set-off 
is  to  be  made  is  certainly  indebted  to  the  United  States. 

VVheh,  under  proper  construction  of  a  statute,  there  is  no  authority  for  the  making 
of  a  contract  by  an  executive  officer,  his  erroneous  construction  of  it  cannot  author- 
ize a  valid  contract.  Hence,  the  act  of  May  8,  1872  (17  Stats.,  69),  which  author^ 
ized  the  Secretary  of  the  Treasury  to  make  contracts  with  informers  and  to  com- 
pensate them  out  of  the  money  **  belonging  to  the  United  States"  which  may  be 
collected  by  their  agency,  did  not  authorize  a  contract  for  such  service,  in  respect 
of  money  supposed,  at  the  time  of  making  the  contract,  to  be  payable  to  the 
United  States  as  a  legacy  tax,  and  which  was  afterwards  determined  by  the  Su- 
preme Court  not  to  be  payable  to  the  United  States.  In  such  case  the  contract 
is  void.  Payment  of  moities  to  informers  in  internal-revenue  cases  was  prohib- 
ited by  act  of  June  6,  1872,  sec.  39  (17  Stats.,  256). 
.  When  a  person  employed  under  the  act  of  May  8,  1872,  has  secured  the  payment  to 
the  United  States  of  a  legacy  tax,  which  was  supposed  to  have  been  lawfully 
payable,  under  the  construction  then  given  by  the  executive  officers  to  the  in- 
ternal revenue  law,  but  which  was  afterwards  determined  in  the  Supreme  Court 
not  to  be  payable  under  a  proper  construction  of  the  law,  and  one-half  of  the 
amount  so  collected  has  been  paid  to  the  employd  for  his  services,  under  a  con- 
tract which  purported  to  give  him  a  right  to  such  moiety  for  "  collecting  any 
money  belonging  to  the  United  States,''  the  government,  when  making  a  claim 
against  its  employ^  for  a  refund  of  the  money  so  paid  to  him,  is  not  estopped  from 
denying  the  legality  of  the  payment  made  to  him  by  the  Department  of  the 
Treasury. 
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5.  Soch  a  payment  by  the  Secretary  of  the  Treasury  to  the  employ^  in  not  a  voluntarj 

payment,  in  contemplation  of  law,  and  an  action  will  lie  for  the  recovery  of  tho 
money  from  the  employ^. 

6.  In  such  case  the  employ^  is  estopped  from  denying  that  the  money  illegally  col- 

lected by  the  government  belongs  to  it. 

7.  The  title  to  money  collected  by  the  government  under  color  of  law,  though  illegallj 

collected  and  paid  into  the  Treasury,  vests  in  the  United  States,  and  it  cannot 
be  divested  without  legal  proceedings  in  a  court  of  competent  jurisdiction. 

6.  The  Treasury  Department  practice  stated,  by  which  a  set-o£f  is  enforced  under  th« 
act  of  March  3,  1875  (18  Stats.,  481). 

9.  When  a  public  officer  has,  without  lawful  authority,  paid  money  of  the  United 
States  to  a  person  undercolor  of  legal  claim  but  without  legal  authority  to  receive 
it,  it  may  be  recovered  from  such  person.    The  doctrine  of  estoppel  has  no  applica-^ 
tion  in  such  case. 

General  John  E.  Wool,  residing  in  the  fifteenth  Kew  York  inter 
nal  revenue  collection  district,  died  in  1869,  leaving  a  will,  by  which' 
after  the  death  of  his  wife,  sundry  legacies  were  to  be  paid  to  persons 
named.  By  law  the  taxes  on  legacies  became  due  only  when  the  legatee 
became  entitled  to  the  possession  of  the  legacy.  (See  act  June  30, 1864, 
sees.  124,  125, 13  Stats.,  285,  286,  as  amended  by  the  act  of  July  13, 
1866,  sec.  9, 14  Stats.,  140;  Mason  v.  Sargent,  104  U.  S.,  689.)  Mrs. 
Wool,  his  widow,  died  May  8, 1873. 

October  30, 1872,  a  contract  was  made  between  the  Secretary  of  the 
Treasury  and  John  D.  Sanborn,  under  the  act  of  May  8, 1872  (17  Stats., 
68,  69;  see  House  Ex.  Doc.  No.  132,  first  session,  Forty-thirtl  Congress, 
pp.  16, 19,  21,  75, 151,  275),  by  which  said  Sanborn  agreed,  for  a  consid- 
eration of  one-half  the  sum  to  be  recovered,  to  proceed  to  collect,  amoug^ 
others,  the  tax  on  said  legacies.  This  contract  was  entered  into  under 
the  construction  then  given  to  the  law  that  the  legacy  tax  was  due  and 
payable  before  the  death  of  Mrs.  Wool.  The  contract  recites  an  affidavit 
previously  made  by  Sanborn  and  filed  with  the  Secretary,  stating  that 
this  legacy  tax  was  then  due  and  unpaid. 

In  June  or  July,  1873,  soon  after  the  death  of  Mrs.  Wool,  the  proper 
internal-revenue  collector  demanded  of  the  executor  of  Wool  a  return 
for  assessment  of  the  legacy  tax,  and  was  proceeding  to  take  steps  to 
collect  the  tax,  without  the  knowledge  of  any  payment  to  Sanborn. 
August  2, 1873,  the  executor  informed  the  collector  that  he  had  paid 
the  taxes  [by  his  check  to  the  order  of  the  Secretary  of  the  Treasury], 

August  3, 1873,  Sanborn  reported  to  the  Secretary  of  the  Treasury 
that  the  executor  of  Wool  had  paid  to  him  [by  check,  as  aforesaid]  the 
legacy  tax,  $14,668  [after  the  death  of  Mrs.  Wool],  which  he  remitted  to 
the  Secretary  with  a  request  that  one-half  the  amount  be  paid  to  him. 
The  tax  was  paid  by  draft  August  1,  1873,  of  Asher  R.  Morgan,  execn- 
tor,  on  the  United  States  5rust  Company,  New  York,  for  $14,668,  trans- 
mitted by  the  Secretary  August  9,  1873,  to  the  Treasurer  of  the  United 
States  for  "  deposit  to  the  special  credit "  of  the  Secretary.  (House  Ex. 
Doc.  No.  132,  1st  sess.,  43d  Congress,  151.)  • 

•  The  legacy  tax  waa  levied  by  the  act  of  June  30, 1804  (13  Stats.,  285),  as  amended 
by  the  act  of  July  13,  1866  (14  Statn.,  140),  and  the  tax  on  legacies  was  repealed  by 
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May  24,  1882,  the  Commissioner  of  Internal  Revenue  addressed  a  let- 
ter to  the  Secretary  of  the  Treasury,  stating  that  said  Sanborn  is  a  claim- 
ant for  rewards  as  informer  in  several  internal-revenue  cases  under  the 
circular  of  July  31,  1873.  Some  of  these  claims  have  been  allowed  by 
the  Commissioner  and  approved  by  the  Secretary  under  section  3463  of 
the  Revised  Statutes ;  and  an  account  for  the  payment  of  the  same  has 
been  settled  by  the  Fifth  Auditor,  and  the  balance  found  due  by  the 
Auditor  will  be  certified  by  the  Tirst  Comptroller.  One  of  them  is  a 
daim,  in  which  the  "amount  due''  is  to  be  reported,  under  the  provis- 
ions of  the  act  of  June  14, 1878  (20  Stats.,  130),  "to  the  Speaker  of  the 
House  of  Representatives,  who  shall  lay  the  same  before  Congress  for 
consideration."  The  Commissioner  states  that  there  is  reason  to  believe 
that  Sanborn  is  justly  indebted  to  the  United  States  in  the  sum  of  $7,334 
improperly  paid  to  him;  and  he  suggests  that  payment  of  all  moneys 
due  Sanborn,  or  "  an  amount  *  •  •  equal  to  the  debt  thus  due  to  the 
United  States,"  be  withheld  by  the  Secretary  pursuant  to  the  provisions 
of  the  act  of  March  3, 1875  (18  Stats.,  481).  It  is  suggested  that,  as  the 
legacy  tax  was  not  due  and  payable  until  after  the  death  of  Mrs.  Wool, 
the  contract  with  Sanborn  in  respect  to  the  case  of  the  Wool  estate  was 
void,  for  the  reason  that  it  was  made  before  the  tax  was  due.  May  27, 
1882,  the  Secretary  approved  the  Commissioner's  recommendation,  and 
referred  the  letter  to  the  First  Comptroller,  "  with  a  request  tliat  there 


s^c.  3  (to  take  effect  October  1,  1870)  of  the  act  of  July  14,  1870  (16  Stata.,  256);  but 
the  right  to  recover  aU  taxes  which  had  accrued  prior  to  the  operation  of  the  repeal 
waii  saved  by  section  17  of  the  act  (16  Stats.,  261). 

The* act  of  May  8,  1872  (17  State.,  69),  authorized  the  Secretary  of  the  Treasury  to 
employ  three  persons  to  assist  the  proper  officers  of  the  government  in  discovering  and 
collecting  moneys  belonging  to  and  withheld  from  the  United  States,  and  such  in- 
formers were  to  be  paid  **out  of  the  money  and  property  so  secured."  In  practice 
this  was  treated  as  an  appropriation  of  one-half  for  that  purpose,  or  perhaps  rather 
as  an  authority  to  use  the  money  for  the  purpose  specified  in  the  statute,  assuming  a.s 
a  question  of  constitutional  law  (Const.,  art-  1,  sec.  9,  cl.  7)  that,  as  this  portion  of 
the  money  was  not  necessarily  payable  into  the  Treasury,  no  formal  appropriation 
act  by  Congress  was  required  by  the  Constitution.  There  have  been  other  statutes 
of  similar  character.  (Act  of  June  30, 1864, 13  Stats.,  2:)9) :  1  Lawrence,  Compt.  Dec, 
Appx.,  ch.  xii,  p.  535,  2d  ed. ;  3  Op.  Att.  Gen.,  13  ;  District  Land  Office  Case,  2  Law- 
rence, Compt.  Dec,  2d  ed.,  415.) 

This  half  was  not  covered  into  the  Treasury.  The  whole  amount  collected  by  the 
informer  was  paid  to  the  Treasnrer  for  the  credit  of  the  Secretary,  who  covered  one- 
half  into  the  Treasury  and  paid  the  other  half  to  the  informer.  In  this  case  the  trans- 
action was  as  foUows :  August  15, 1873,  there  was  deposited  with  the  United  States 
Treasurer,  to  the  credit  of  the  Secretary  of  the  Treasury,  $32,002.68.  This  sum  was  made 
up  of  several  amounts  collecte<l  by  John  D.  Sanborn,  among  which  was  the  amount 
of  $14,668,  collected  from  the  estate  of  the  late  General  John  E.  Wool.  August  16 
l!^3,  the  said  amount  of  $32,002.68  was  disposed  of  by  check  of  the  Secretary,  as  fol- 
lows :  $16,001.34  deposited  in  the  Treasury  to  the  credit  of  the  United  States  Treas- 
urer, and  $16,001.34  paid  to  John  D.  Sanborn.  (See  House  Ex.  Doc.  No.  132,  Ist  Seas., 
4:M  Congress,  Part  I,  pp.  151-153.)  The  $14,668  collected  from  the  Wool  estate  was 
deposited  to  the  credit  of  the  Secretary,  who  deposited  one-half  in  the  Treasury  and 
paid  one-half  to  Sanborn. 
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be  attached  to  any  warrant  directed  to  be  signed  for  Sanborn  some  mem- 
orandum to  call  attention  •    ♦     *  so  the  law  may  be  complied  with." 

George  L.  Douglass,  counsel  for  Sanborn,  filed  a  brief  against  with- 
holding the  money  under  the  act  of  1875 : 

1.  It  is  sought  to  recover  $7,334  from  Sanborn  on  the  ground  that  the 
contract  between  him  and  the  Secretary  of  the  Treasury  for  the  collec- 
tion of  tax  from  the  Wool  estate  was  entered  into  at  a  time  when  no  tax 
was  either  due  or  withheld;  hence,  that  the  contract  was  unwarranted 
by  law;  that  it  could  confer  no  rights  upon  Sanborn;  and  that  moneys 
paid  under  it  to  him  were  wrongfully  paid  and  can  be  recovered  back. 

2.  Waiving  the  injustice  and  (questionable  legality  of  opening  an  old 
matter  of  this  kind,  settled  many  years  ago  by  public  officers  having  a 
knowledge  of  all  the  facts,  one  circumstance  appears  decisive  of  the  is- 
sue. The  Supreme  Court  has  decided  (Mason  v.  Sargent,  104  U.  S., 
689)  that  the  ruling  of  the  Eevenue  Office  as  to  tax  on  estates  in  re- 
mainder was  entirely  wrong;  and  that  where  legatees  in  remainder  were 
not  entitled  to  possession  until  after  October  1,  1870,  the  government 
had  no  claim  for  legacy  tax.  This  was  precisely  the  case  of  the  legatees 
of  John  B.  Wool.  They  never  owed  one  dollar  of  the  $14,668  collected 
by  Sanborn.  Hence,  Sanborn  has  no  money  belonging  to  the  United 
States ;  but  he  and  the  government  have,  between  them,  $14,668,  errone- 
ously exacted  from  the  said  legatees.  So  far,  therefore,  from  Sanborn 
owing  the  government,  the  latter  has  already  exactly  $7,334  more  thai: 
in  good  conscience  it  has  any  right  to  keep.  The  Wool  legatees  uv^y 
have  a  claim  against  Sanborn,  but  the  tlnited  States  certainly  has  not. 

3.  How  can  the  government  recover  from  Sanborn  money  to  which  it 
never  had  a  shadow  of  legal  or  equitable  right  in  itself?  The  govern- 
ment is  now  protected  from  all  liability  to  the  Wool  estate  by  the  statute 
of  limitations  (Kev.  Stats., 3228) ;  and  Sanborn  has  no  money  which  either 
belongs  to  the  government  or  for  which  the  government  is  in  any  way 
responsible. 

4.  It  is  well  settled  that  a  set-oft*  or  counterclaim  can  be  enforced 
only  where  the^  defendant  might  have  maintained  a  separate  action 
against  the  plaintifi'for  the  same  item ;  and  that  a  party  must  always 
establish  his  own  title  before  he  can  profit  by  a  defect  in  his  adversary*©. 


Decision  by  William  Lawrence,  First  Comptroller : 

Under  the  act  of  March  3, 1875  (18  Stats.,  481;  Rev.  Stats.,  1866),  if 
Sanborn  is  **  indebted  to  the  United  States  in  any  manner,"  it  is  tht^ 
duty  of  the  Secretary  of  the  Treasury  to  withhold  from  him  so  much  of 
the  amount  admitted  to  be  due  him  as  will  pay  his  indebtedness  to  the 
United  States;  and  if  Sanborn  assents  to  such  arrangement,  the  proper 
discharge  is  to  be  executed ;  but  if  he  denies  his  indebtedness,  or  refuses 
to  consent  to  the  set-off",  it  is  made  the  further  duty  of  the  Secretary  '^  to 
cause  legal  proceedings  to  be  immediately  commenced  to  enforce  the 
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Hame."*  Sanborn  does  not  consent  to  the  set-off,  and  denies  that  he  is 
indebted  to  the  United  States,  while  the  government  asserts  that  he  is 
so  indebted. 

The  real  question  now  to  be  decided  is,  therefore,  not  whether  Sanborn 
is  absolutely  and  beyond  dispute  indebted  to  the  United  States,  but 
whether  there  is  such  evidence  of  indebtedness  as  requires  the  Secretary 
of  the  Treasury,  in  the  exercise  of  a  reasonable  and  pradent  discretion , 
to  have  the  question  of  his  indebtedness  tested  by  "  legal  proceedings''  in 
tlie  courts.  One  of  the  purposes  of  the  statute  was  to  meet  such  dis- 
puted claims.  Withoutassuming  to  reach  conclusions  beyond  dispute,  the 
considerations  hereafter  stated  are  intended  to  show  that  it  is  proper  to 
retain  the  money,  now  admitted  to  be  due  Sanborn  from  the  United 
States,  until  the  controverted  question  of  his  indebtedness  to  the  latter 
may  be  decided  in  a  proper  judicial  proceeding.  If  Sanborn  can  retain 
the  money  paid  to  him  as  informer  under  the  contract  of  October  30, 
1872,  it  must  be  either  (I)  because  he  had  a  lawful  right  to  receive  it, 
or  (2)  because  the  government  is  estopped  from  denying  the  legality  of 
Jhe  transaction,  or  (3)  because  the  i>ayment,  h<aving  been  voluntarily 
made  to  him,  cannot,  on  legal  principles,  be  reclaimed,  or  (4)  because 
the  government  had  no  right  to  collect  the  money,  and  hence  has  no 
right  to  recover  the  moiety  it  paid  to  Sanborn. 

I.  The  contract  with  Sanborn  was  void ;  therefore  the  payment  made 
to  him  under  it  was  unauthorized,  and  he  had  no  right  to  receive  it. 

The  act  of  May  8, 1872,  authorized  the  Secretary  of  the  Treasury  to 
:nake  contracts  with  persons,  "  to  assist  the  proper  officers  of  the  gov- 
«Tnment  in  discovering  and  collecting  any  money  belonging  to  the  United 
States"  (17  Stats,  69).  As  there  was  no  legacy  tax  due — or,  as  the 
statute  says,  "belonging  to  the  United  States'' — from  the  executor  of 
Wool  when  the  contract  with  Sanborn  was  made,  the  conditions  did  not 
^'xist  which  authorized  the  making  of  any  contract.  It  was  therefore 
void,  and  could  give  him  no  claim  to  compensation  thereunder.  "  Void 
things  are  as  no  things,"  and  hence  confer  no  rights.  By  reason  of 
tlie  repeal  of  the  law  levying  the  legacy  tax,  before  the  legacies  in  this 
<ase  became  due  (act  of  July  14, 1870,  sees.  3  and  17  ;  16  Stats.,  256,  261), 
no  such  tax  was  ever  due  from  the  estate  of  General  Wool.  The  money 
collected  from  the  executor  of  General  Wool's  estate,  as  and  for  legacy 
tax,  was  illegally  collected.  Adjudicated  cases,  which  show  (1)  that 
the  United  States  can  only  act  by  its  authorized  agents,  (2)  that  a  con- 
tract made  by  officers  of  the  United  States  without  authority  is  void, 
(3)  that  jiersons  with  whom  such  a  contract  is  made  are  bound  at  their 
peril  to  ascertain  the  authority  of  the  officers,  and  (4)  that  such  void  con- 
tract can  give  no  rights  even  to  parties  rendering  service  under  it, 
have  been  cited  elsewhere,  and  it  is  unnecessary  here  to  repeat  them. 
{KxigencyCase,  ante,  92  j  Contract  Assignment  Case,  2 1?awrence,  Compt. 
Dec,  2d  ed.,  472.) 

II.  The  government  is  not  estopped  from  denying  the  legality  of  the 
payment  to  Sanborn.     An  estoppel  arises  when  a  party  '*  has  done  some 
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act  which  the  policy  of  the  law  will  not  permit  him  to  gainsay  or  d^ny.'' 
(1  GreenLEv.,§  22.)  "The  Government  of  the  United  States  is  not 
ordinarily  bound  by  an  estoppel."  (Herman,  Estoppel,  §  219;  Johnsou 
V.  United  States,  5  Mason,  0.  C,  425 ;  United  States  v.  Collier,  3  Blatchf., 
0.  C,  325;  Cook  v.  United  States,  12  Id.,  43,  61;  Fenemore  r.  United 
States,  3  Dallas,  3C3.)  But,  assuming  that  there  may  be  oases  in  which 
the  United  States  may  be  estopped  by  the  acts  of  its  officers,  the  estoj)- 
I>el  can  only  occur  upon  authorized  acts,  or  acts  ratified  by  competent  au- 
thority. When  a  party,  "by  his  words  or  conduct,  willfully  causes 
another  to  believe  in  the  existence  of  a  certain  state  of  things,  and  in- 
duces him  to  act  on  that  belief,  or  to  alter  bis  own  previous  position," 
it  would  be  bad  faith  to  deny  the  truth  of  such  words,  or  the  existence 
of  the  facts  inferable  from  such  conduct  (Herman,  Estoppel,  §  4.)  U 
a  transaction  similar  in  principle  to  that  now  in  question  bad  occurred 
between  natural  persons,  the  employer  would  not  be  estopi)ed  from  de- 
nying the  legality  of  the  payment,  made,  as  it  was,  on  the  faith  of  an 
erroneous  representation  by  the  claimant,  which  induced  the  makin^^ 
of  the  contract.  But  even  though  estoppel  would  lie  in  such  case,  tbe 
same  result  would  not  follow  here,  because  the  United  States  spoke  no 
words  and,  in  contemplation  of  law,  did  no  act  on  the  faith  of  which 
Sauborn  rendered  services.  The  Secretary  of  the  Treasury,  mistaking' 
his  power  and  authority,  by  his  words  and  conduct  induced  Sanborn  to 
render  the  services,  but  the  Secretary's  words  and  conduct  were  not  thosr 
of  the  United  States.  They  were  unauthorized,  and  could  not  bind  or 
commit  the  government  to  any  duty  or  obligation.  Words  spoken  by 
public  officers  without  authority  are  as  no  words;  contracts  made  by 
them  without  authority  are  as  nothing.  The  government  cannot  be 
estopped  from  denying  the  words  or  acts  of  its  officer  when  such  officer  is 
unauthorized  to  speak  or  act  in  its  behalf.    (Exigency  Case,  ante,  92.) 

III.  There  has  been  no  voluntary  payment  by  the  United  States  to 
Sanborn  which  can  defeat  an  action  to  recover  from  him  the  money  lie 
received.  The  United  States  never  assented  to  the  payment.  No  offi- 
cer had  authority  to  make  or  assent  to  such  payment. 

IV.  The  goverumeiit  has  a  ri;]^ht  to  ihe  money  in  question.  It  i;« 
sufficient  for  this  case  to  show  (1)  that  Sanborn  is  estopped  from  deuy- 
ing  that  the  money  paid  him  was  money  "  belonging  to  the  United 
States,"  and  (2)  that,  having  received  it  without  authority  or  any  rigbt 
thereto,  he  may  be  required  to  refund  it. 

The  executor  of  General  Wool  paid  the  money  out  of  which  the  con- 
troversy arises  as  and  for  taxes  due  to  the  United  States.  It  was  re 
ceived  by  the  United  States  as  and  for  money  "belonging  to  the  United 
States.''  The  check  by  which  the  executor  paid  it  was  made  payable, 
either  originaiyr  or  by  indorsement,  to  the  Secretary  of  the  Treasury 
for  the  United  States.  It  wa«  transmitted  by  Sanborn  to  the  Secretary 
as  and  for  money  "belonging  to  the  United  States."  As  the  money 
was  collected  by  the  government  under  color  of  legal  authority,  tbe 
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legal  title  thereto  vested  in  the  United  States,  and  that  title  cannot 
BOW  be  divested  except  by  the  judgment  of  a  court  of  competent  juris- 
diction. The  fact  that  the  money  was  improperly  and  illegally  colle<ited 
does  not  change  this  result  Sanborn  received  from  the  United  States 
for  his  services  one-half  of  the  money  collected.  He  derived  from  the 
United  States  such  title  as  he  has  to  the  money  he  received.  By  re- 
ceiving the  money  from  the  government  he  admitted  and  affirmed  a 
title  thereto  in  the  United  States.  He  is  a  privy  in  estate  with  the 
United  States,  with  full  knowledge ;  and  in  all  questions  arising  between 
the  United  States  and  himself  he  cannot  deny  that  the  United  States 
had  a  legal  title  to  the  money.  (1  Greenl.  Ev.,  §§  23,  189, 190,  211 ; 
Herman,  Estoppel,' §§  212,  219,  237,  320,  331,  354;  Gaines  v.  New  Or- 
leans, 6  Wall.,  642.)  '•'Parties  who  claim  under  or  by  virtue  of  the 
same  right  shall  not  dispute  the  title  or  enter  into  a  controversy  as  to  its 
merits.''    (Herman,  Estoppel,  §  354.) 

Sanborn  having  received  the  money  without  any  right  thereto,  and 
without  any  lawful  authority  in  any  officer  to  pay  it  to  him,  is  in  law 
bound  to  refund  it.  '*  Where  the  money  of  the  government  is  improperly 
[unlawfully]  placed  in  a  bank,  the  illegality  of  the  transaction  is  no  bar 
to  a  recovery"  by  the  United  States.  (United  States,  v.  City  Bank,  H 
McL.,  O.  C,  130;  United  States  v.  Buford,  3  Pet.,  12.)  "Money  paid 
ander  a  certificate  from  persons  not  authorized  by  law  to  give  it  might 
be  recovereil  back  by  the  United  States."  (United  States  t?.  Ferreira, 
13  How.,  52,  note;  Fenemore  v.  United  States,  3  Dall.,  367;  United 
States  V.  Inhabitants  of  Waterborongh,  Daveis,  Dist.  Maine,  154; 
United  States  v.  Bartlett,  Id.,  9;  Adams i?.  United  States,  1  Ct.  Cls.,  192, 
306;  McElrath  v.  United  States,  12  Id.,  201;  Shelley's  Case,  j)o«t 

There  are  cases  in  which  a  voluntary  ijayment,  made  under  a  mistake 
of  law  and  without  protest,  cannot  be  recovered  back.  (Elliott  v.  Swart- 
wout,  10  Pet.,  137 ;  Maxwell  v.  Griswold,  10  How.,  242;  llailroad  Com- 
pany V.  Commissioners,  98  U.  S.,  541 ;  Sturges  v.  United  States,  Dev. 
Ct.  Cls.,  20;  Schlesinger  r.  United  States,  1  Ct.  Cls.,  16;  Hall  v.  United 
States,  9  7c7.,  270;  De  Bow  i?.  United  States,  11  Id.,  672;  White  r. 
United  States,  Id.j  578.)  But  the  payment  made  to  Sanborn  was  not 
a  voluntary  i)aynient  by  the  United  States.  It  was  merely  the  un- 
authorized act  of  an  officer. 

As  between  the  United  States  and  the  executor  of  Wool  the  latter 
had  a  right,  within  two  years  from  the  time  he  made  payment,  to  re- 
claim the  money.  (Act  July  13, 1866,  sec.  9, 14  Stats.,  Ill ;  act  Juno 
6, 1872,  sec.  44,  17  Stats.,  257;  act  December  24, 1872,  sees.  1  and  2, 17 
Stats  401,  402;  Rev.  Stats.,  3220, 3228.)  It  is  unnecessary  to  inquire  as 
to  other  remedies.  (Rev.  Stats.,  989 ;  Bunnegan's  Case,  2  Lawrence, 
Compt.  Bee.,  2d  ed.,  104.)  If,  during  the  time  the  executor  had  a  right 
so  to  reclaim  it,  he  had  pursued  his  remedy,  Sanborn  could  not,  upon 
any  legal  or  just  ground,  have  claimed  a  right  to  retain  the  amount  he 
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received.  It  is  to  be  pre8uined  that  the  governoient  will  do  justice  to 
the  estate  of  Wool,  even  though  there  be  no  means  of  compelling  it  by 
.suit.  Sanborn  cannot  deny  the  right  of  the  government  to  do  so,  and 
hence  he  is  in  no  position  to  insist  upon  retaining  any  part  of  the  fund 
which,  injustice  and  equity,  should  be  paid  back  to  the  estate.  The 
legal  duty  and  liability  of  Sanborn  are  the  same,  whether  the  govern- 
ment refunds  to  the  estate  of  Wool  or  not.  His  duty  and  liability  are 
not  lessened,  whether  the  government  discharges  its  duty  and  obliga- 
tions or  not.  The  question  which  now  arises  is  one  between  the  United 
States  and  Sanborn  alone.  As  between  these  parties,  the  government 
is  I'll  titled  to  the  money,  because  it  had  a  title  thereto  under  color  of 
law,  which,  ])erhai)a,  became  absolute  by  the  voluntary  payment  and 
the  failure  of  the  executor  to  reclaim  '*  within  two  years  next  after  the 
car.se  of  action  accrued";  at  all  events,  Sanborn  has  no  right  to  retain 
any  portion  of  the  moneys,  because  no  officer  had  authority  to  pay  it  to 
him. 

The  contract  with  Sanborn  was  made  under  the  provisions  of  the  act 
of  May  8,  IST2  (17  Stats.,  (>9).  Under  this  contract  he  was  allowed  a 
moiety  of  the  moneys  recovered  through  the  information  by  him  given 
to  the  government.  The  act  of  June  6,  1872,  section  30  (lb..  256),  re- 
j)ealed  so  much  of  section  170  of  tlie  act  of  July  13, 1866,  as  provided  for 
moieties  to  informers,  and  provides  that  thereafter  informers  shall  be 
paid  such  sums  as  the  Secretary  of  tlie  Treasury  may  approve — not  ex- 
-ceeding  the  amount  appropriated;  and  it  made  an  appropriation  of 
^$100,000  for  detecting  and  bringing  to  trial,  &c  ,  persons  gnilty  of  vio- 
lating the  internal-revenue  law.  After  the  passage  of  this  repealing 
act,  it  does  not  seem  that,  under  proper  construction,  a  contract  for  de- 
tecting persons  who  were  guilty  of  withholding  internal-revenae  taxes 
from  the  government,  when  the  informer  was  to  get  a  moiety  of  the  pro- 
ceeds recovered,  could  have  any  force.  The  repealing  provision  was 
])assed  so  as  to  abolish  the  moiety  system  in  revenue  cases.  This  is  a 
notorious  fact  of  public  history,  and  notice  of  such  fact  must  be  taken 
in  construing  this  i)rovision  so  as  to  give  it  the  eflfect  intended  by  Con- 
gress. After  the  passage  of  the  act  of  June  6,  all  moneys  recovered  on 
information  of  informers,  were,  under  the  general  provisions  of  law  (act 
of  March  3,  1849,  sec.  1,  0  Stats.,  398;  liev.  Stats.  3617)— to  which  the 
contract  [irovision  of  the  ai»t  of  May  8, 1872,  was  an  exception — payable 
into  the  Treasury  without  deduction  or  abatement.  Hence,  it  would 
l)e  held  that  after  June  6, 1872,  all  contracts  for  moieties  were  abolished, 
and  informers  were  to  be  paid  only  such  sum  as  the  Secretary  thoaght 
proper,  and  not  from  the  moneys  recovered,  but  from  the  appropriation 
for  detecting  frauds,  &c.  (District  Land  Office  Case,  2  Lawrence,  Compt. 
]  )rc.,  2d  ed.,  41i.) 

While  the  provisions  of  the  act  of  May  8, 1872,  have  been  incorporated 
in  section  256  of  thelievised  Statutes,  it  must,  nevertheless,  be  clear 
tliat  although  moieties  might,  after  the  enactment  of  the  Revised  Stat- 
utes, be  paid  for  moneys  recovered  on  information,  contracts  for  such 
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moietien  entered  into  ]»rior  to  such  enactment  were  inoperative  after 


»> 


Jnne  C,  18 

The  result  is — 

1.  When  balances,  payable  out  of  an  existing  appropriation,  shall  be 
C36rtifie(l  by  the  Comptroller  (Rev.  Stilts.,  191,  269)  in  favor  of  San- 
born, the  Secretary  of  the  Treasury  will  be  advised,  by  a  statement  in 
the  certificate,  to  insert  in  the  warrant  to  be  issued  thereon  (Rev.  Stats.. 
248,  1209)  a  direction  to  the  Treasurer  to  withhold  the  same,  and  all 
payment  tliereon,  until  further  instructed,  after  the  determination  of 
Jadicial  proceedings,  to  be  instituted  by  the  United  States  under  the 
aet  of  March  ;3,  1875  (18  Stats.,  481),  to  settle  the  rights  of  the  parties. 
It  is  advisable  that  the  warrants  issue,  in  order  that  the  appropriations 
out  of  which  they  shall  be  paya'ble  may  not  be  covered  into  the  Treas- 
ury, and  thus  become  unavailable  when  the  time  for  settlement  arrives. 
(Rev.  Stats.,  5669,  3690,  3691;  act  June  16,  1874^  sec.  2,  18  Stats.,  72; 
act  June  20,  1874,  sec.  5,  18  Stats.,  110;  15  Op.  Att.  Gen.,  357;  a<;t 
March  3,  1875,  sec.  5,  18  Stats.,  418.) 

2.  As  to  the  claim  in  favor  of  Sanborn,  which  is  to  be  reported  to 
tlie  Speaker  of  the  House  of  Representatives,  under  the  act  of  June  14, 
1878  (20  Stats.,  130),  when  an  appropriation  may  be  made  for  the  pay- 
ment tliereof,  the  balance  which  has  been  ascertained  to  be  due  will 
then  be  certified  with  a  statenMjnt  in  the  certificate  in  the  same  form  as 
iu  the  other  certificates. 

When  a  valid  claim  is  ascertained  to  exist  by  the  Auditor  and  Comp- 
troller, for  the  payment  of  which  the  proper  appropriation  has  been 
exhausted  or  covered  into  the  Treasury,  the  Comptroller  does  not  certify 
tho balance  due  as  for  payment.  He  ascertains  its  existence  and  reports 
the  amount  found  due  to  the  Secretary,  who  rei)orts  to  the  Speaker  of 
the  House  of  Representatives,  under  the  provisions  of  the  act  ol  June 
14, 1878,  which,  in  such  case,  require  the  accounting  officers  "to  receh  e, 
examine,  and  consider  the  justice  and  validity"  of  such  claims.  Tho 
balance  is  certified  tor  payment  only  after  a  specific  appropriation  is 
made  for  the  payment  of  the  amount  allowed. 

When  the  balances  shall  be  certified  in  this  case,  the  (tertificates  Mill 
advise  the  Secretary  accordingly. 

Treasury  Devartiment, 

First  Comptrollers  O^ce.  Aayu.st  2.  issi*. 


IN  THE  MATTER  OF  THE  EXTENSION  OF  THE  LEGISLATIVE,  EXECUTIVE, 
AND  JUDICIAL  APPROPRIATIONS  FOR  THE  FISCAL  YEAR  1H82  TO  A  POR- 
TION OF  THE  FISCAL  YEAR  1883.--APPROPRIATION-EXTENSION  CASE. 


The  appropriations  made  by  tbe  legielative,  executive,  and  judicial  appropriation 
act  for  tlie  fiscal  year  ending  June  30,  1882,  having  expired  at  that  <Iat«,  and  no 
similar  appropriations  having  then  been  made  for  the  next  tiscal  year,  Congress 
by  joint  resolutions  extended  the  previous  appropriations  to  August  5,  when  the 
geooral  appi'opriatlou  act  for  the  fiscal  year  ending  June  30,  l*?"'^,  became  a  law ; 
IfrM,  nnder  the  X)ecnliar  provii^ions*  of  theKe  ]awf»: 
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(1.)  Payments  to  officers  and  employ^  pruvidtMi  for  ia  the  legiBlative,  exooutire' 
aud  jndicial  appropriation  act  for  the  tUcal  year  ending  June  30»  1882,  ue 
to  be  made  at  the  rate  therein  prescribed  dnring  the  period  from  Joly  1  to 
August  4,  1332,  both  dates  iucladed. 

(2.  \  Persons  appointed  to  new  offices  created  by  the  appropriation  act  of  Angnsi 
5,  13S2,  will  be  paid  at  the  rate  which  it  prescribes  only  after  taking  the  oath 
of  office  and  entering  on  the  discharge  of  daty  in  such  offices. 

(:J.)  The  increase  on  preyions  rates  of  salaries  made  by  this  act  is  retroactive  im 
respect  to  existing  offices  and  employments,  and  payments  are  to  be  made 
accordingly.  The  retroactive  increase  is  payable  for  such  portion  of  the 
period,  from  June  30  to  and  including  Augnst  4,  as  any  officer  oremp1oy4 
may  have  served,  though  he  may  have  meanwhile  resigned. 

(4.)  The  reduction  made  by  this  act  on  previous  rates  of  salaries  is  retroactive, 
and  an  officer  paid  from  June  30  to  August  4,  at  the  previous  higher  rate, 
is  chargeable  with  the  excess  received  by  him  above  the  rate  prescribed  by 
the  act  of  Augnst  5. 

(5.)  In  an  office  or  employment  in  which  previous  t4)  the  act  of  August  5  the  in- 
cumbent or  employ^  was  in  receipt  of  a  per  diem  compensation,  and  for  which 
the  rate  of  compensation,  whether  by  per  diem  or  salary,  has  been  increased 
by  that  act,  the  increase  takes  effect  on  the  commencement  of  the  cnrremt 
fiscal  year. 

(i>.)  In  cases  where  the  act  of  August  5  abolishes  offices  of  a  lower  grade  and  com- 
]>en8ation,  and  substitutes  others  of  a  higher  grade  and  compensation,  a 
jK'rson  promoted  or  appointee!  to  such  higher  grade  office  becomes  entitled 
to  the  salary  thereof  only  from  the  time  he  enters  on  its  duties. 

(7.)  Const  ruction  given  to  section  4  of  the  legislative,  executive,  and  judicial  ap- 
propriation act  of  August  5,  1882. 

(3.)  The  appropriations  made  by  sections  2  and  3  of  the  deficiency  appropriation 
ait  of  Augusts,  IS''*2,  are  permanent  specitic  appropriations. 

The  ^*  act  making  appropriat lotus  for  the  legislative,  executive,  and 
judicial  expenses  of  the  government  for  the  fiscal  year  ending  June 
thirtieth,  eighteen  hundred  and  eighty  three,  and  for  other  purposes," 
was  approved  by  the  President  August  5, 18S2.     (22  Stats.,  219,  256.) 

The  appropriations  made  by  the  act  of  March  3, 1881  (21  Stats.,  385), 
for  the  legislative,  executive,  and  judicial  expenses  of  the  government 
for  the  fiscal  year  ending  June  30, 1882,  being  ajijilicable  to  the  exi>en8e8 
of  that  fiscal  year  only  (Uev.  Stats.,  3678,  3670,  3690),  and  the  bill  con- 
taining the  appropriations  for  the  fiscal  year  ending  June  30, 1883,  not 
yet  having  become  a  law,  Congress  pavssed  the  following  joint  resolu- 
tion in  order  to  provide  temporarily  for  the  expenditures  of  the  govern- 
ment : 

''^Resolved,  That  all  approi)riaiionsfor  the  ne<!4\ssary  operation^  of  the 
government  under  existing  laws  which  shall  remain  unprovided  for  on 
the  thirtieth  day  of  June,  eighteen  hundred  and  eighty  two,  be,  and  they 
are  hereby,  continued  and  made  available  for  a  period  of  twenty  days 
from  and  aft;er  that  date,  unless  the  regular  appropriations  therefor  pro- 
vided for  in  bills  now  pending  in  Congress  shall  have  been  previously 
made  for  the  sejvice  of  the  fiscal  year  ending  June  thirtieth,  eighteen 
hundred  and  eighty  three;  and  in  case  the  appropriations,  or  any  of 
them,  hereby  continued,  are  or  is  insufficient  to  carry  on  the  said  neces- 
sary operations,  a  sufficient  amount  is  hereby  appropriated,  out  of  any 
money  in  the  Treasury  not  otherwise  appropriated,  to  4Mrry  on  the  same  : 
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Provided^  That  no  greater  amount  sball  be  expended  therefor  than  will 
be  in  tbe  same  proportion  to  the  appropriations  of  the  fiscal  year  eight- 
een hundred  and  eighty-two,  as  twenty  days'  time  bears  to  the  whole  of 
Haid  fiscal  year:  Provided  further^  That  authority  is  also  granted  for 
continuing  during  the  same  period  the  necessary  work  required  for  pub- 
lic printing  and  binding,  and  for  all  other  miscellaneous  objects  embodied 
in  the  sundry  civil  and  naval  appropriation  acts,  in  advance  of  appropria- 
tions to  be  hereafter  made  for  said  objects:  And  provided  further ^  All 
8am8  exi>ended  under  this  act  shall  be  charged  to  and  be  deducted  from 
the  appropriations  for  like  service  for  the  fiscal  year  ending  June  thir- 
tieth, eighteen  hundred  and  eighty-three." 

This  resolution  was  approved  June  30, 1882  (22  Stats.,  384).  By  sub- 
sequent resolutions  these  provisions  were  extended  and  continued  in 
fall  force  and  effect  to  and  including  the  5th  day  of  August,  1882.  (22 
Stats.,  389,  390,  392.) 

The  act  of  Augusts,  1882,  (1)  created  some  new  officers,  and  appropria- 
ted money  for  the  annual  salaries  thereof:  (2)  it  incneased  the  annual 
salary  of  some  existing  offioes;  (3)  it  reduced  the  annual  salaries  of 
others;  (4)  it  changed  the  compensation  of  some  legislative  clerks  from 
tiper  diem  of  six  dollars,  during  the  session  of  Congress,  to  an  annual 
salary  of  $2,220 ;  (5)  it  abolished  some  offices  which  existed  only  under 
previous  appropriations;  and  (6)  it  substituted  some  clerkships  of  higher 
?:rade  and  compensation  for  those  of  lower. 

The  question  of  the  amount  to  be  paid  in  these  several  classes  of  cases 
is  now  presented  for  the  opinion  of  the  First  Comptroller  thereon. 


Opinion  by  William  Lawrence,  First  Comptroller: 

The  payment  is  to  be  ma<le,  in  the  several  classes  of  cases  above 
specified,  as  follows : 

I. — Persons  appointed  to  new  offices  created  by  the  approi)riation 
act  of  August  5,  1882,  will  not  be  ])aid  the  full  year's  salary,  but  only 
the  proportionate  amount  thereof  for  that  part  of  the  year  commencing 
oil  the  days,  respectively,  on  which  they  take  the  oath  of  office  and 
enter  on  the  discharge  of  its  duties.  (Evans's  Case,  2  Lawrence,  Compt. 
Dec,  1;  4  Op.  Att.Gen.,  219;  7  Id.,  303;  14  Id.,  406;  Freeman,  Asst. 
AttGen.,  10  Washington  Law  Reporter,  392,  June  21, 1882;  Marbury 
V.  Madison,  1  Cr.,  150;  United  States  r.  Le  Baron,  19  How.,  73;  s.  c, 
4  Wall.,  642.) 

As  to  tbe  remainiiig  classes  it  is  material  to  consider,  on  general 
principles,  the  terms  and  effect  of  the-  act  of  August  6, 1882,  and  of 
the  joint  resolutions.  The  act  of  August  5  provides,  immediately  after 
the  enacting  clause — 

*'That  the  following  sums  be,  and  tiae  same  are  hereby,  appropriated, 
<»ut  of  any  money  in  the  Treasury  not  otherwise  Hppropriated^  in  full 
f!^mpensation  for  the  service  of  the  fiscal  yeat  ending  June  thirtieth, 
♦Mghteen  hundred  and  eighty-three,  for  the  objects  hereinafter  expressed, 
Jiamely:" 
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The  act  tlien  specifies  in  detail  the  ai)i)ropriatioii8  made. 

Oil  general  principles  this  act  took  effect  and  became  operative  or 
the  5th  of  August.  (Matthews  v.  Zane,  7  Wheat.,  164,  211;  United 
States  r.  Williams,  1  Paine,  CO.,  261;  The  Brig.  Ai^n,  1  Gal.,C.O.,-62;  in 
the  matter  of  Welman,  20  Vt,  653;  Arnold  r.  United  States,  9  Cr.,  104: 
in  the  matter  of  Ankrim,  3  McL.,  C.  C,  285;  3  Op.  Att.  Gen.,  82 ;  Pugh 
V.  Kobinson;  1  Durnf.  &  B.,  116;  Latless  r.  Holmes,  4  W.,  660;  The 
King  V.  Justices  of  Middlesex,  2  Barnewall  &  Adul.,  818.)  The  joint 
resolutions  were  operative,  therefore,  to  and  including  August  4,  1882; 
and  the  act  of  August  5  became  operative  on  and  after  the  latter  date. 
But  as  to  the  salnriea  and  compensation  of  all  officers  and  employes  ii: 
the  public  service  prior  to  August  5,  which  are  provided  for  by  the  act 
of  that  date  the  ])rovisions  of  the  aet  are  retroactive. 

Had  the  joint  resolutions  not  been  jiassed,  the  ai»propriation  act  o! 
Augu^t  5  would  have  operated  retroae.tively  as  the  sole  appropriation 
and  authority  for  payment.  The  joint  resolutions  continued  in  fon-e, 
to  August  5,  the  previous  appi  opriation  acts,  with  a  provision,  however, 
that  "  all  sums  exj)ended  under  this  act  [joint  resolution]  shall  be  chargen 
to  and  be  deducted  from  the  appropriations  for  like  service  for  the  fisea! 
year  ending  June  thirtieth,  eighteen  hundred  and  eighty-tiiree." 

The  joint  resolutions  were  followed  by  the  act  of  August ."»,  1882,  wliirh 
shows  by  its  title  and  terms,  in  connect icm  with  the  ehiuse  above  citetl 
and  the  provisions  of  the  joint  resolutions,  that  it  JimiUy  fived  the  amount 
to  be  paid/or  the  entire  fiscal  year  commencing  July  1, 1882;  and  that,  by 
operation  of  the  joint  re^solutions,  payments  are  to  be  adjusted  on  tlii^ 
basis  *'  for  like  service. '' 

It  requires  vAiWv  language  to  give  a  retroactive  effect  to  a  statute,  but 
this  is  found  \\y  the  jirovisions  cited.  The  several  joint  resolutions  were 
temporary  provisions  passed  to  secure  service  of  ami  ])ayment  to  officers 
and  employes  until  the  regular  appropriation  tict  should  be  passed;  but 
it  is  manifest  that  salaries  for  the  evfire  fiscal  year  1883  were  intendei^ 
to  be  paid  on  the  basis  prescribed  by  the  aet  of  August  5. 

The  result  may,  therefore,  be  stated  as  to  the  remaining  classes  ;w 
follows: 

II. — In  case  of  an  increase  of  a  salary  by  the  act  of  Angnst  5,  tbe 
incumbent  of  an  office  who  has  been  paid  from  and  including  July  1  to 
and  including  August  4,  at  the  rate  prescribed  for  the  previous  fiscal 
year,  will  be  entitled  to  such  additional  sum  for  that  period  as  will 
make  the  payments  equal  to  the  rate  prescribed  by  4:he  act  for  the  cur 
rent  fiscal  year.  If  during  that  period  any  such  officer  resigned,  liis 
right  to  the  increased  payment  during  his  pericwl  of  service  is  fixed  hy 
the  statute,  and  it  will  be  recognized. 

III. — In  case  of  a  reduction  of  a  salary  by  the  act  of  August  5.  tln^ 
incumbent  of  an  office,  who  has  been  paid  for  that  part  of  the  fiscal  year 
ending  August  5  at  the  prior  rate,  will  be  charged  in  the  subsequent 
payment  with  such  amount  as  will  make  his  salary  for  the  whole  fiscal 
year  188.S  conform  to  the  reduced  salary.     Whether  the  .successor  of  ab 
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officer  who  resigned  between  June  30  and  August  o,  and  who  received 
daring  any  part  of  that  interval  the  higher  rate  of  the  previous  fiscal 
year's  appropriation,  is  chargeable  with  the  difference  between  the  suma 
doe  under  both  act&  or  whether  it  is  to  be  reclaimed  by  the  United 
States  from  the  ofiicer  to  whom  it  was  paid,  is  a  question  which  it  is  not 
necessary  now  to  decide. 

IV. — Where  the  act  of  August  5  has  changed  the  <H)nipensation  of 
an  olficer  from  a  per  diem  to  a  larger  annual  salary,  such  additional 
8um  is  to  be  paid  as  will  make  the  compensation  of  the  officer  conform 
to  the  new  rate  for  the  whole  fiscal  year. 

The  act  of  August  5  makes  no  reduction  in  any  (tase  of  a  previouji 
^per  diem  compensation. 

V. — Some  offices  existing  under  the  appropriation  act  of  Marcli  3^ 
1881,  are  abolished  by  the  act  of  August  5,  1882.  The  incumbents  of 
each  offices  were  properly  paid  at  the  prior  rate,  under  the  joint  reso- 
lution, to  and  including  August  4.  When  an  oflSce  rests  solely,  as  it 
may,  on  an  appropriation  act,  it  ceases  when  the  appropriation  therefor 
ceases.     (Rev.  Stats.,  107,  169.) 

VI. — The  act  of  August  5  abolishes  some  offices  of  low  grade,  and 
creates  instead  higlier  grade  offices.  If  a  former  third-class  clerk  be 
promoted  to  a  new  fourth-class  clerkship,  he  takes  the  new  office  with 
the  in<'reased  salary  from  the  time  he  enters  on  its  duties. 

The  Chief  of  the  Warrant  Division  in  the  office  of  the  Secretary  will 
be  advised  accordingly,  so  that  the  proper  appropriation  wan-ant  may 
be  i»sue<l  to  carry  the  several  amounts  ajiprojiriated  to  the  credit  of  thi^ 
respective  appropriations.* 

VIL — The  act  of  August  5  provides: 

"Sec.  4.  That  no  civil  officer,  clerk,  draughtsman,  copyist,  messenger,, 
assistant  messenger,  mechanic,  watchman,  laborer,  or  other  employee 
shall  after  the  first  day  of  October  next  be  employed  in  any  of  the  execu- 
tive departments,  or  subordinate  bureaus  or  offices  thereof  at  the  seat 
of  government,  except  only  at  such  rates,  and  in  such  numbers,  respect 
ivoly,  as  may  be  specifically'  appropriated  for  by  Congress  for  such 
clerical  and  other  personal  services  for  eaeh  llseal  year;  and  no  civil 
officer,  clerk,  draughtsman,  copyist,  messenger,  assistant  messenger,, 
mechanic,  watchman,  laborer,  or  other  enji)loyee  shall  hereafter  be  em- 

*  Tli«*  warrHDt  i»  liled  in  tli«  office  of  tiie  Register  8i  tbe  Treasury.  A  record  is  made 
in  tlie  FirKt  CoiiiptroUer's  office  of  tbe  amouut  credited  to  eax?h  appropriatiou. 

The  practice  in  regard  to  the  appropriation  warranta  is  as  follows:  The  War,  Navy, 
ludian,  and  Pension  warranto  are  made  ont  in  tbe  .Secretary's  office  in  dnplicativ 
and  forwarded  to  the  Firat  Comptroller's  office  for  record,  and  to  be  credited  on  the 
^iooks  in  bis  office.  The  original  is  tiled  with  the  Kegister  of  the  Treasury.  The 
doplicate  is  sent  to  the  Second  Comptroller,  who  forwards  it  to  the  proper  Depart- 
nent  and  the  Auditors  who  state  the  adconnts  under  the  appropriations.  After  the 
duplicate  b<is  been  reconlod  in  these  offices,  it  is  returned  to  the  Second  Comptroller 
for  file. 

In  tbe  following  cases,  to  wit:  Treasury,  Customs,  luternal  Revenue,  Public  Debt,, 
and  Interior  Ci  vil,  only  one  appropriation  warrant  is  issued.  These  are  also  forwarded 
to  the  Firvt  Comptroller  for  record,  and  when  recorded  are  tiled  in  the  office  of  the- 
Re;;i8t«'r. 
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ployed  at  the  seat  of  goverument  in  any  executive  department  or  sub- 
ordinate bureau  or  office  thereof  or  be  paid  from  any  appropriation  made 
for  contingent  expenses,  or  for  any  specific  or  general  purpose,  unless 
such  employment  is  authorized  and  payment  therefor  specifically  pro- 
vided in  the  law  granting  the  apx>ropriation,  and  ttien  only  for  services 
actually  rendered  in  connection  with  and  for  the  purposes  of  the  appro- 
priation from  which  payment  is  made,  and  at  the  rate  of  compensation 
usual  and  proper  for  such  services,  and  after  the  first  day  of  October 
next  section  one  hundred  and  seventy-two  of  the  Revised  Statutes,  and 
^lU  other  laws  and  parts  of  laws  inconsistent  with  the  provisions  of 
this  act,  and  all  laws  and  parts  of  laws  authorizing  the  employment  of 
officers,  clerks,  draughtsmen,  copyists,  messengers,  assistant  messengers, 
mechanics,  watchmen,,  laborers,  or  other  employees  at  a  different  rate  of 
pay  or  in  excess  of  the  numbers  authorized  by  appropriations  made  by  % 
<Jongress,  be,  and  the}'  are  hereby,  repealed;  and  thereafter  all  details 
•of  civil  officers,  clerks,  or  other  subordinate  employees  from  places  out- 
side of  the  District  ot'(]ohimbia  for  duty  within  the  District  of  Columbia, 
-except  temporary  details  for  duty  connected  with  their  respective  offices, 
be,  and  are  hereby,  prohibited ;  and  thereafter  all  moneys  accruing  from 
lapsed  salaries,  or  from  unused  appropriations  for  salaries,  shall  be 
covered  into  the  Treasury:  Provided^  That  the  sums  herein  specifically 
-jippropriated  for  clerical  or  other  force  heretofore  ])aid  for  out  of  general 
,or  specific  appropriations  may  be  used  by  the  several  heads  of  depart- 
ments to  pay  such  force  until  the  said  several  he^uls  of  departmente 
*shall  have  adjusted  the  said  force  in  accordance  with  the  ]>rovision8  of 
this  act;  and  such  adjustment  shall  be  effected  before  October  first, 
•eighteen  hundred  and  eighty-two.  And  in  making  such  adjustment  the 
employees  herein  provided  for  shall,  as  far  as  may  be  consistent  with 
the  interests  of  the  service,  be  apportioned  among  the  several  States 
^nd  Territories  according  to  population:  Provided  further^  That  any 
])erson  performing  duty  in  any  capacity  as  officer,  clerk,  or  otherwise 
in  any  departmenc  at  the  date  of  the  passage  of  this  act  who  has  hereto- 
fore been  paid  from  any  appropriation  made  for  contingent  expenses  or 
for  any  contingent  or  general  purpose,  and  whose  office  or  place  is  specifi- 
<5ally  provided  for  herein,  under  the  direction  of  the  head  of  that  depart- 
ment may  be  continued  in  such  office,  clerkship,  or  employment  without 
a  new  appointment  thereto,  but  shall  be  charged  to  the  quotas,  of  the 
several  States  and  Territories  from  which  they  are  respectively  appoint- 
ed and  nothing  herein  shall  be  construed  to  repeal  or  modify  section 
one  hundred  and  sixty-six  of  the  Kevi.serl  Statutes  of  the  United  States.'' 
(22  Stats.,  25o.) 

Questions  have  arisen  under  this  section  att'ecting  officers  and  em- 
ployes heretofore  paid  from  Appropriations  lor  general  objects. 

There  is  a  long-standing  practice  of  paying,  out  of  appropriations  for 
general  objects,  the  comi>ensation  of  clerks  and  employes  not  specifically 
authorized  or  appropriated  for  in  the  regular  executive  appropriations. 
Thus,  by  way  of  illustration,  the  sundry  civil  act  of  March  3,  1881  (21 
Stats.,  441),  made  a  general  appropriation,  as  follows: 

"Suppressing  counterfeiting  and  similar  felonies:  For  expenses  of 
detecting  and  bringing  to  trial  and  ])unishment  persons  engaged  in 
counterfeiting  Treasury  notes,  bonds,  national-bank  notes,  and  othex 
securities  of  the  United  States,  as  well  as  the  coins  of  the  United  States, 
4ind  other  felonies  committed  against  the  laws  of  the  United  States 
relating  to  the  pay  and  bounty  laws,  and  for  no  other  purpose  whatever, 
•eighty  thousand  dollars.'' 
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c  The  following  persons  were  employed  iu  the  Secret  Service  aud  paid 
out  of  the  appropriation  for  the  fiscal  year  1882,  with  annual  compensa- 
lion  fixed  by  the  Secretary  of  the  Treasury:  One  chief,  $3,500;  chief 
clerk,  $2,000;  one  clerk,  class  four,  $1,800;  three  clerks  of  class  two, 
iach  $1,400;  one  clerk,  $1,100;  one  attendant,  $900. 

The  act  of  August  5,  1882,  makes  an  appropriation  for  the  fiscal  year 
1883,  as  follows: 

"Secret  Skrvicj:  Division.— For  one  chief,  three  thousand  five  hun- 
dred dollars;  one  chief  clerk,  two  thousand  dollars;  one  clerk  of  class 
/our;  two  clerks  of  class  two;  one  clerk  of  class  one;  one  clerk  at  one 
thousand  dollars;  and  one  attendant  at  six  hundred  and  eighty  dollars; 
in  all,  twelve  thousand  nine  hundred  and  eighty  dollars." 

The  sundry  civil  act  of  August  7,  1882,  for  the  fiscal  year  1883,  ap- 
l»ropriates  for  "suppressingcounterfeiting  aud  similar  felonies,"  $67,000. 

It  will  thus  be  seen  that  the  specific  appropriation  made  for  1883  makes 
lertain  changes  in  the  grade  and  compensation  of  clerks,  and  reduces  the 
i'ompeusation  of  the  attendant,  a«  follows:  One  clerk  of  class  two  omitted^ 
*)ut  place  supplied  with  clerk  of  class  one  at  $1,200  salary;  one  clerk, 
salary  reduced  from  $1,100  to  $1,000;  one  attendant,  compensation 
reduced  from  $900  to  $680. 

The  clerks  and  employ^  in  service  for  1882,  who  continued  to  August 
'">,  were  paid  to  this  latter  date  by  authority  of  the  joint  resolutions. 
But  the  inquiry  now  arises  as  to  the  continued  employment  and  pay- 
ment of  the  clerk  omitted,  and  as  to  the  case  of  the  clerk  and  attendant 
whose  compensations  have  been  reduced  by  act  of  August  5. 

The  4th  section  of  this  act  was  the  product  of  Sundry  amendments 
and  changes  in  its  progress  through  Congress,  and  it  is  not  strange 
that  it  may  seem  somewhat  difficult  to  reconcile  all  its  clauses,  and  yet 
all  are  to  be  considered  together,  and  effect  given  to  the  intention  of 
Congress  when  ascertainable. 

It  is  clear  that  Congress  intended  that,  after  October  1,  1882,  "no 
civil  officer,  clerk,  •  •  #  or  employee  •  ♦  •  in  any  of  the 
Executive  Departments"  should  be  employed,  "except  only  at  such 
rates  and  in  such  numbers  respectively  as  may  be  specifically  appro- 
priated for  by  Congress."  In  other  words,  Congress  intended  that,  after 
October  1,  clerks  and  employ^^s  should  n^  be  paid  out  of  appropria- 
tions for  general  purposes,  but  only  from  such  as  specifically  provided 
for  the  payment  of  such  clerks  and  employes. 

But  it  is  evident  that  Congress  intended  to  give  the  heiuls  of  depart- 
uients  until  October  1  t4>  adjust  the  force  employed  during  the  fiscal 
year  1882.  On  and  after  that  date,  the  number  of  clerks  and  employes 
must  not  exceed  the  number  provided  for  in  the  act  of  August  5,  1882. 

The  result  is — 

1.  The  clerk  of  class  two  not  provided  for  in  the  act  of  August  5  may 
be  retained  until  October  1,  1882,  and  paid  from  the  appropriation  of 
$67,000  for  suppressing  counterfeiting,  &c. 

The  Secretary  of  the  Treasury  can  determine  which  two  of  the  three 


Digitized  by  VjOOQIC 


220  First  CoynplroUir'it  Office^  Treasury  Department, 

clerks  Bliall  l>e  retained  as  clerks  of  class  two  on  tbe  salary  specifically  • 
ftppropriated  for  by  act  of  August  5,  and  whioh  one  shall  be  paid  from 
tbe  appropriation  of  $67,000. 

The  Secretary  can  designate  the  clerk  of  the  second  class  not  provi- 
ded for  to  the  place  of  the  clerk  of  class  one  authorized  by  act  of  Au- 
gust 5;  in  which  event  he  would  be  paid  from  tlie  si)ecitic  approxmation 
— not  from  that  for  suppressing  counterfeiting.  Or  the  Se<Tetary  rar. 
appoint  any  other  i>erson  to  this  clerkship. 

2.  Similarly  one  clerk  in  service  for  the  fiscal  year  1882  cnn  be  if- 
tained  to  October  1,  and  paid  fioni  the  appropriation  of  §G7,0(K).    Or  he* 
may  be  ai)poiuted  at  any  time  to  the  clerkship,  with  a  salary  at  the 
rate  of  $1,000  jier  annum,  after  being  so  appointed. 

3.  The  compensation  of  the  attendant  in  srrvice  in  1882  i:s  reduced 
for  1883  from  an  annual  salary  of  $900  to  $080.  This  latter  sum  is  the 
full  compensation  to  which  he  is  entitled  foi  the  year;  and,  so  far  as  be 
has  been  paid  in  excess  of  this  rate,  from  June  30  to  and  includiu;; 
August  4,  he  is  to  be  charj^ed  with  the  excess.  lie  is  to  be  paid  fruu: 
the  speeitic  appropriation. 

^      4.  So  far  as  the  act  of  August  5  makes  sj)ecitic  appropriations  ft»r 
'  clerks  of  the  same  number  and  grade,  or  employ<Jsin  the  same  j^osition , 
as  in  the  fiscal  year  1882,  such  clerks  and  employes  "may  be  continued 
without  a  new  appointment.'' 
Tlie  "attendant'' already  mentioned  may  bi*  so  c(mtinue<l. 
There  were  sundry  general  appropriations  for  1882  out  of  which  clerks 
and  employes  were  paid,  and  the  example  above  giveii  will  serve  to 
present  the  principle  applicable  to  them. 

VIII. — The  deficiency  appropriation  act  of  August  5,  1882,  provides: 

"Skc.  2.  That  for  tlie  payment  of  claims  certified  to  be  due  by  the 
several  accounting  ofticers  of  the  Treasury  Department  under  appro- 
priations the  balances  of  which  have  been  exhausted  or  (Mirried  to  the 
surplus  fund  under  the  provisions  of  section  five  of  the  act  of  June 
twentieth,  eighteen  hundred  and  seventy-four,  and  under  appropriations 
heretofore  treated  as  permanent,  being  for  the  service  of  the  fiscal  year 
eighteen  hundred  and  eighty-one  and  luior  years,  and  which  have  been 
certified  to  Congress  under  section  four  of  the  act  of  June  fourteenth, 
eighteen  hundred  and  seventy-eight,  as  fully  set  forth  in  House  Execu 
tive  Document  Number  Tw^jity-six,  Forty-seventh  Congress,  first  ses- 
sion, thece  is  appropriated  as  follows." 

This  section  then  specifies  the  several  kinds  of  services  and  liabilities 
for  which  appropriations  are  made;  and  the  names  of  tbe  beneficiaries 
are  given  in  the  document  referred  to.  These,  as  well  as  the  appro- 
priations made  in  section  3,  are  permanent  specific  appwpriations 
which  continue  available  for  an  indefinite  time,  under  the  provisions  of 
the  act  of  June  20,  1874,  sec.  5  (18  Stats.,  110),  and  are  not  to  Ije  covered 
into  the  Treasury,  under  section  3690  of  the  Revised  Statutes. 

Treasuky  Department, 

First  Comptroller's  Office.  Augvst  7,  18.^2. 
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IK  THE  MATTER  OF  THE  APPROPRIATION  MADE  BY  THE  ACT  OF  AUGUST 
:,  IS82  (2-^  STATS,,  315),  FOR  THE  NATIONAL  BOARD  OF  HEALTH.— 
BOARD  OF  HEALTH  CASE. 


u.  The  National  Bourd  of  Health  was  created  under  and  by  virtue  of  the  act  of  Congress 
of  March  3,  1879  (20  Stats.,  484).  and  by  that  and  the  acts  of  June  2,  1879  (21 
Stats.,  5),  July  1,  1879  (21  Stats.,  4()),  and  June  14,  1879  (21  Stats.,  50),  it  is 
authorized  to— (1)  obtain  information  on  all  matters  affecting  public  health,  (2) 
advise  public  authorities  in  relation  thereto,  (3)  aid,  so  far  as  it  lawfully  may, 
State  and  lunnicipal  boards  of  health  in  preventing  the  introduction  of  conta- 
gions or  infectious  diseases  and  (4),  with  the  approval  of  the  President,  make 
reisulatious  to  establish  and  conduot  quarantine  stations.  Appropriations  were 
made  for  the  National  Board  of  Health  by  acts  of  March  3,  1879  (20  Stats.,  485), 
June  2,  1879  (21  Stats.,  7),  Jnne  16,1880  (21  Stats.,  266),  and  March  3, 1881  (21 
Stats.,  442),  large  balances  of  which  remain  unexpended.) 

^.  The  act  of  August  7, 1882,  appropriates  ftioney  for  the  salaries  of  officers  and  employes 
and  for  office  and  miscellaneous  expenses  of  the  National  Board  of  Health,  and 
150,000  ''for  aid  to  State  and  local  boards  of  health,  and  to  local  quarantine 
stations  in  carrying  out  their  rules  and  regulations,'' and  provides '*  that  no 
other  i>ublic  money  than  that  hereby  appropriated  shall  be  expended  for  the 
purposes  of  the  Board. "    Held : 

(lA  That  the  National  Board  of  Health  is  authorized  to  select  the  State  and  local  boards  # 
»nd  quarantine  stations  to  be  aided  from  the  appropriation  of  $50,000  by  the  act 
of  August  7,  1882. 

<  '<;.}  This  appropriation  cannot  be  used  for  any  other  purposes  than  those  spocitied  in 
the  clause  appropriating  the  $50,000. 

C'^.)  No  part  of  this  appropriation  can  be  used  for  expenses  of  "  inspection  stations,'' 
existing  solely  under  the  authority  aud  appointment  of  the  ^National  Board  of 
Health.  It  is  to  be  used  exclusively  "for  aid  (1)  to  State  and  local  boards  of 
health  and  (2)  to  local  quarantine  stations  in  carrying  omt  their  rules  and  regula- 
tions." 

i  4.)  The  National  Board  of  Health  is  authorized  to  judge  of  the  kind  of  aid  to  be  ren- 
dered to  such  boards  and  stations,  whether  in  money,  sanitary  stores  and  sup- 
plies, hospital  aid,  services  of  physicians,  nurses  and  other  persons  employed  by 
the  National  Board,  of  otherwise,  as  it  may  authorize,  subject  to  the  regulations 
of  the  local  boards. 

<o,)  Under  the  proviso  in  the  act  of  August  7,  1882,  unexpended  balances  of  appropria- 
tions previously  made  can  only  be  used  in  paying  liabilities  lawfully  incurred 
prior  to  the  date  of  said  last-named  act. . 

.t).)  The  First  Comptroller,  when  charged  with  the  duty  of  settling  the  aooounts  of  a 
disbursing  officer,  must  necessarily  decide  whether  such  officer  has  authority  W 
make  disbursements;  and,  if  he  has  not,  he  is^iot  entitled  to  the  fees]of  a  lawful 
disbursing  officer. 

The  act  of  March  3,  IS79  (20  Stats.,  484),  authorized  the  creation  of  a 
National  Board  of  Health,  with  powers  therein  defined.  The  act  of 
June  2, 1879  (21  Stats.,  5),  provides: 

"  Sec.  3.  That  theNational  Board  of  Health  shall  co-operate  with  and, 
80  far  as  it  lawfully  may,  aid  State  and  municipal  boards  of  health  in 
the  execution  and  enforcement  of  the  rules  and  regulations  of  such 
boards  to  prevent  the  introduction  of  contagious  or  iufectious  diseases 
into  the  United  States  from  foreifrn  countries,  and  into  one  State  from 
another;  and  at  such  ports  and  places  within  the  United  States  as  have 
no  quarantine  regulations  under  State  authority  where  vsuch  regulations 
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are,  in  the  opinion  of  the  National  Board  of  Health,  necessary  to  pre- 
vent the  introduction  of  contagions  or  infections  diseases  into  the  United 
States  from  foreign  countries,  or  into  one  State  from  another;  and  at 
such  ports  and  placcvS  within  the  United  States  where  quarantine  regula- 
tions exist  under  the  authority  of  the  State,  which,  in  the  opinion  of  the 
National  Board  of  Uealtli,  are  not  sufficient  to  i)reventthe  introduction 
of  such  diseases  into  the  United  States,  or  into  one  State  from  another, 
the  National  Board  of  Health  shall  report  the  facts  to  the  President  of 
the  United  States,  who  shall,  if,  in  his  judgment,  it  is  necessary  and 
proper,  order  said  Board  of  Health  to  make  snch  additional  rules  and 
regulations  as  are  necessary  to  prevent  the  introduction  of  such  diseases 
into  the  United  States  from  foreign  countries,  or  into  one  State  from 
another,  which,  when  so  made  and  approved  by  the  President,  shall  be 
promulgated  by  the  National  Board  of  Health  and  enforced  by  the  sani 
tary  authorities  of  the  States,  where  the  State  authorities  will  under- 
take to  execute  and  enforce  them ;  but  if  the  State  authorities  shall  fail 
or  refuse  to  enforce  said  rules  and  regulations  the  President  may  detail 
an  officer  or  appoint  a  proper  person  for  that  jiurpose." 

August  14, 1882,  the  disbursing  agent  of  the  National  Board  of  Health 
by  letter  asked  the  First  Comptroller  whether  the  $50,000  appropriatecl 
by  the  act  of  August  7  is  placed  "under  the  direction  of  the  National 
Board  of  Health  as  a  part  of  its  appropriations  for  carrying  oat  th^ 
purposes  of  the  various  acts  creating  the  same";  and  he  says: 

"In  carrying  out  the  provisions  of  section  three  (3)  of  the  act  of  Juno 
2,  1879,  the  Board,  at  the  request  of  State  and  local  boards  of  health, 
established  several  inspection  stations  to  prevent  the  introduction  and 
spread  of  smijl-pox  and  yellow  fever,  and  these  stations  are  still  in  ope- 
ration, and,  unless  the  expenses  incurred  can  be  paid  from  the  appro- 
priation for  aid  to  State  and  lociil  boanls,  these  stations  must  be  closed, 
and  the  object  of  the  appropriation  defeated." 

The  sundry  civil  appropriation  act  of  August  7,  1882,  appropriatt-.s 
and  provides: 

"For  salaries  and  expenses  of  the  National  Board  of  Health  as  fol- 
lows: 

"  For  pay  and  expenses  of  the  members  of  the  National  Board  of  Health . 
ten  thousand  dollars 

"  For  pay  of  Secretary  and  disbursing  agent,  and  pay  of  clerks,  mes- 
sengers, and  laborers,  liv^e  thousand  five  hundred  dollars. 

"For  rent,  light,  fuel,  furniture,  stationery,  telegrams,  and  postage* 
two  thousand  dollars 

"For  miscellaneous  experifees,  five  hundred  dollars 

"And  the  President  of  the  United  States  is  hereby  authorized,  in  ca.se 
of  a  threatened  or  actual  epidemic,  to  use  a  sum  not  exceeding  one  hun- 
dred thousand  dollars,  out  of  any  money  in  the  Treasury  not  otherwise 
appropriated,  in  aid  of  State  and  local  boards  or  otherwise,  in  his  di^ 
cretion,  in  jneventing  and  suppressing  the  spread  of  the  same 

"For  aid  to  State  and  local  boards  of  health  and  to  local  quarantint'^ 
stations  in  carrying  out  their  rules  and  regulations  to  prevent  the  in 
troductiou  and  spread  of  contagious  and  infectious  diseases  in  tlu- 
United  States,  fifty  thousand  dollars:  Frovidedj  That  no  other  publi«: 
money  than  that  hereby  ai)propriated  shall  be  expended  for  the  pur- 
poses of  the  Board  of  Health:  And  provided  further  ^  That  hereafter  the 
duties  and  investigations  of  the  Board  of  Health  shall  be  coufineil  to 
the  diseases  of  cholera,  small-pox  and  yellow  fever/' 
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Opinion  by  William  Lawrence,  First  Comptroller. 
Several  qnestions  are  preseuted  for  an  opinion: 

I.  The  appropriation  act  of  August  7,  1882,  appropriates  $50,000  to 
be  used  "for  aid  to  State  and  local  boards  of  health  and  to  local  quaran- 
tine stations.'^  The  act  docs  not  state  what  authority  shall  select  the 
State  and  local  boards  and  quarantine  stations  to  be  aided.  This  is 
left  to  be  determined  by  other  law — the  act  of  Jnne  2, 1879 — which  pro- 
rides  "that  the  National  Board  of  Health  shall  co-operate  with  and,  so 
far  as  it  lawfully  may,  aid  State  and  municipal  boards  of  health."  The 
words  "it  lawfully  may"  became  operative  by  the  appropriation,  and 
gave  the  National  Board  of  Health  anthority  to  select  the  State  and 
local  boards  and  quarantine  stations  to  be  aided.  This  has  been  the 
usage  since  the  Board  was  created,  and  the  appropriation  in  question 
was  made  upon  the  estimates  submitted  to  Congress  by  the  National 
Board. 

II.  The  appropriation  referred  to  cannot  be  used  "for  carrying  out 
[all]  the  purposes  for  the  various  acts  creating"  the  National  Board. 
Sundry  powers  are  given  to  this  Board  by  the  acts  of  March  3, 1879 
(20  Stats.,  484),  June  2, 1879  (21  Stats.,  5),  July  1, 1879  (21  Stats.,  46),  and 
June  14,  1879  (21  Stats.,  50).  The  appropriation  of  $50,000  cannot  be 
used  "for  carrying  out  the  purposes"  of  these  acts,  except  so  far  as  the 
special  purposes  named  in  the  appropriation  act  of  August  7, 1882,  are 
comprehended  in  thejn.  In  other  words,  the  use  of  the  appropriation 
is  limited,  by  the  act  making  it,  to  rendering  "aid  to  State  and  local 
boards  of  health  and  to  local  quarantine  stations  in  carrying  out  their 
rules  and  regulations  to  prevent  the  introduction  and  spread  of  conta- 
gious and  infectious  diseases  in  the  United  States."  This  includes  any 
contagious  or  infectious  disease,  and  is  not  limited  to  "cholera,  small- 
pox, and  yellow  fever."  The  general  duties  and  powers  of  the  National 
Board  to  make  investigations,  as  given  by  prior  acts,  are,  since  August 
7, 1882, "  confined  to  the  diseases  of  cholera,  small-pox,  and  yellow  fever.^' 
But  the  money  appropriated  is  limited  to  the  uses  specified.  The  ap- 
propriation to  be  used  nnder  the  direction  of  the  President  by  the  act 
of  August  7,  1882,  is  not  so  limited.  He  may  direct  its  expenditure 
"in  aid  of  State  and  local  boards  or  otherwise,  in  his  discretion."  The 
appropriations  made  by  the  same  act  for  telegrams,  postage,  aud  mis- 
cellaneous expenses  may  be  used  in  executing  the  general  powers  of  the 
Boanl,  and  are  to  be  deemed  the  only  provisions  for  these  purposes. 

III.  No  part  of  this  appropriation  of  $50,000  can  be  used  for  expenses 
of  "iiisi>ection  stations,"  existing  solely  under  the  authority  and  ap- 
pointment of  the  National  Board.  "Inspection  stations"  and  "quaran- 
tine stations"  are  substantially  the  same.  At  each  of  these  a  proper 
person  boanls  vessels  to  ascertain  the  presence  of  disease,  and  makes  re- 
port to  the  quarantine  or  health  officers  for  appropriate  action.  The 
appropriation  now  in  question  is  to  be  used  "for  aid  [1]  to  State  and 
local  boards  of  health  and  [2]  to  local  quarantine  stations  in  carrying 
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out  tbeir  rules  and  regulations.^  This  shows  that  the  quarautine  sta- 
tions to  be  aided  are  not  those  under  the  National  Board,  bat  those 
which  exist  under  local  authority,  State,  city,  &c.  Of  coarse  the  local 
authorities  can  appoint  the  same  inspectors  heretofore  in  the  ser\ice  of 
the  National  Board;  but  they  mast  be  under  local  control;  they  are  to 
<5arry  out  the  local  <^  rules  and  regulations."  Congress  seems  to  have 
supplied  the  necessity  for  quarantine  stations  under  national  authority 
by  the  power  given  to  the  President 

IV.  The  National  Board  is  authorized  to  judge  of  the  kind  of  aid  it 
will  render  to  such  State  and  local  boards  and  quarantine  stations, 
whether  in  money,  sanitary  stores  and  supplies,  hospital  aid,  services  of 
physicians,  nurses,  and  other  persons  employed  by  the  National  Board, 
or  otherwise,  as  it  may  authorize,  all  subject  to  the  regulation  of  local 
boards.  This  has  been  the  usage  heretofore,  and  it  is  to  be  presumed 
the  appropriation  was  made  in  view  of  this.  The  statute  does  not  say 
money  shall  necessarily  be  paid  to  local  boards.  It  is  aid  that  is  to  be 
rendered.  Some  authority  must  judge  of  its  kind,  and  the  law  may 
fairly  be  construed  to  give  the  a4ithority  to  determine  this  to  the  National 
Board.  The  President  can  exercise  a  similar  authority  as  to  the  appro- 
priaiion  under  his  control. 

The  appropriation  of  $50,000  will  be  advanced,  from  time  to  time,  on 
the  requisitions  of  the  National  Bo^^  of  Ilealth,  to  its  disbursing  officer, 
and  the  board  will  be  required  to  account  for  its  expenditures  wi^ 
vouchers  filed  in  the  oflftce  of  the  First  Auditor. 

V.  The  eft'ect  of  the  proviso  in  the  act  of  August  7th,  1882,  *nhat  no 
other  public  money  than  that  hereby  appropriated  shall  be  expended 
for  the  purposes  of  the  Board  of  Health,''  is  to  prohibit  the  use  of  all 
unexpended  balances  of  appropriations  made  by  prior  acts,  except  in 
liquidation  of  liabilities  incurred  prior  to  August  7,  1882.  The  act  of 
March  3,  1879  (20  Stats.,  485),  appropriated  for  the  National  Board 
^50,000 ;  the  act  of  June  2, 1879  (21  Stats.,  7),  $500,000;  the  act  of  June 
16, 1880  (21  Stats.,  266),  $175,000;  and  the  act  of  March  3, 1881  (21  Stats., 
442),  $175,000.  Large  balances  of  the  appropriations  made  prior  to  1882 
remain  unexpended.  The  words  "hereby  appropriated '^  are  not  limited 
to  the  clause  in  which  they  are  found,  but  apply  to  the  act  and  its  several 
items  of  appropriation.  The  several  appropriations  "for  salaries  and 
expenses"  closing  with  "miscellaneous  expenses,  five  hundred  dollars," 
are  all  that  can  be  used  for  the  general  purposes  of  the  National  Board, 
and  in  execution  of  its  powers  under  various  statutes.  Congress,  by 
placing  $100,000  under  the  control  of  the  President,  and  by  limitations 
apparent  in  the  act  of  August  7, 1882,  evinced  a  purpose  to  restrict  the 
])Owers  and  sphere  of  the  operations  of  the  Board,  and,  as  a  part  of  this 
policy,  prohibited  the  use  of  any  previous  appropriations,  except  in  pay- 
ing liabilities  incurred  prior  to  August  7, 1882,  out  of  the  axipropriations 
from  which  they  are  properly  payable.  (See  debates  in  Congress  August 
4,  and  6,  1882,  Congressional  Becord,  August  5  and  7.)    The  National 
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Board  was,  by  the  act  of  that  date,  limited,  so  that  the  appropriation  of 
$50,000  could  not  be  used  for  all  the  purposes  to  which  prior  similar 
appropriations  were  applied;  and  its  investigations  of  disease  were 
limted  to  "cholera,  small-pox,  and  yellow  fever.'' 

For  some  purposes  the  National  Board  of  Health  is  under  the  direc- 
tion of  the  Secretary  of  the  Treasury  (act  June  2, 1879,  sec.  8-21  Stats., 
7),  and  for  some  purposes  under  the  direction  of  the  President.  (W., 
860.  3.)  It  is  important  to  settle  in  advance  of  expenditures  the  proper 
authority  to  make  them,  because  the  question  will  arise  and  must  be 
decided  by  the  First  Comi>troller  in  settling  the  accounts  of  disburse- 
ments. (Rev.  Stats.,  191,  269,  277;  1  Lawrence,  Compt.  Dec,  Appx.^ 
chap,  xii;  Huidekoper's  Case,  anie^  155;  s.  c,  2  Lawrence,  Compt.  De<t., 
351  (1  ed.).  This  involves  the  legality  of  disbursements,  including  the 
authority  to  make  them. 

The  disbursing  agent  of  the  National  Board  will  be  advised  in  accord- 
ance with  the  principles  stated. 

Tkeasubt  Department, 

First  Comptroller's  Office,  August  1§,  1882. 


IN  THE  MATTER  OF  THE  PRESIDENT'S  AUTHORITY,  IN  CASE  OF  A  THREAT- 
ENED OR  ACTUAL  EPIDEMIC,  TO  DIRECT  WHO  SHALL  EXPEND  THE 
♦100,000  APPROPRIATED  BY  THE  SUNDRY  CIVIL  ACT  OF  AUGUST  7,  1882 
(28  STATS.,  315),  IN  AID  OF  STATE  AND  LOCAL  BOARDS  OF  HEALTH, 
ETC.— EPIDEMIC  DISEASE  CASE. 


1.  The  want  of  appropriate  punctaation  in  a  sentence  of  a  statute  cannot  change  its 
meaning,  when  the  intention  of  the  law-maker  is  saffloiently  dear. 

t.  Since  the  creation  of  the  National  Board  of  Health,  by  the  act  of  March  3,  1879 
(20  Stats.,  484),  general  appropriations  for  aid  to  local  qnarantine  stations  and 
boards  of  health  have  been  properly  expended  under  its  direction,  by  virtae  of 
the  general  authority  of  section  3  of  the  act  of  June  2,  1879  (21  Stats.,  5). 

3.  When  an  appropriation  is  made  for  the  service  of  a  department,  and  no  specific 

authority  is  given  for  its  disbursement,  it  is  to  be  disbursed  under  the  direction 
of  the  head  of  the  department. 

4.  For  the  purpose  of  executing  the  provisions  of  the  act  of  August  7, 1882  (see  Stats., 

315),  appropriating,  in  case  of  a  threatened  or  actual  epidemic,  |100,000,  in  aid 
of  State  and  local  boards  of  health,  &o.,  the  President  is  authorized  to  select 
the  boards  to  be  aided,  the  kind  of  aid  to  be  furnished,  and  the  officers  or  agents 
through  whom  it  is  to  be  expended,  and  to  give  them  such  directions  for  the 
purposes  specified  in  the  act  as  iu  his  discretion  he  may  deem  proper. 

5.  A  special  and  particular  provision  in  a  statute  on  one  subject  must,  as  to  such 

subject,  prevail  over  a  general  provision  in  that  or  other  existing  statute  suffi- 
ciently comprehensive  to  include  it. 

6.  When  a  special  authority  is  given  to  the  President  to  use  money  for  a  particular 

purpose,  it  will,  in  the  absence  of  a  restraining  statute,  be  construed  as  plenary 
and  ample  to  apply  it  to  the  authorised  object. 

H.  Ex.  219 16 
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7.  The  daty,  to  'Hake  care  that  the  laws  befaithfally  execa ted,"  required  of  the 

President  by  the  Constitation,  does  not  require  him  in  person  to  execute  thepio> 
visions  of  appropriation  acts,  although  he  is  authorized  by  such  acts  to  use  the 
money  appropriated  in  his  discretion.  He  may  select  proper  officers  or  agents 
to  execute  them. 

8.  The  act  of  August  7,  1882,  does  not  require  the  President  in  person  to  select  the 

beneficiaries  of  the  fund  appropriated  for  sanitary  purposes.  He  may  delegate 
his  entire  authority  oyer  the  fktnd  to  such  agent  or  officer  as  he  may  deem  proper. 

Au^Qsl  16, 1882,  the  disbursing  agent  of  the  National  Board  of  Health 
addressed  a  letter  to  the  First  Comptroller,  calling  his  attention  to  that 
clause  of  the  sundry  civil  appropriation  act  of  August  7,  1882,  author- 
izing the  use  of  $100,000,  <^  in  case  of  a  threatened  or  actual  epidemic," 
and  asking  "  for  a  construction  of  the  statute  •  •  •  whether 
said  sum  is  an  appropriation  to  be  expended  by  the  National  Board  of 
Health  under  the  direction  of  the  President,  or  whether  the  expenditure 
of  said  sum  may  be  assigned  to  any  other  organization  in  his  discretion.'' 
He  calls  "attention  to  the  following  suggestions:"  (1)  That  by  the  act 
of  March  3,  1879  (20  Stats.,  484,  sec.  2),  the  National  Board  is  made  the 
adviser  of  the  departments  or  government  in  matters  of  public  health; 
(2)  that  it  is  directed  to  co- operate  with  the  Academy  of  Science,  and 
consult  with  sanitary  organizations,  and  report  to  Congress ;  (3)  that 
the  act  of  June  2,  1879  (21  Stats.,  5),  makes  it  unlawful  for  merchant 
vessels  to  enter  ports,  except  under  regulations  made  in  pursuance  of 
the  act;  (4)  that,  upon  request  of  the  National  Board,  the  President  is 
authorized  to  detail  medical  officers  to  foreign  ports ;  (5)  that  the  Board 
shall  co-operate  with  and,  so  far  as  it  lawfully  may,  aidv  State  and  muni- 
cipal boards  of  health;  (6)  that  the  National  Board  shall  report  to  the 
President  ports  and  places  requiring  health  regulations,  and  frame  them 
under  his  direction;  (7)  that  the  Board  shall  make  regulations  for  ves- 
sels at  the  port  of  departure,  and  on  voyage;  (8)  collect  sanitary  informa- 
tion, and  (9)  report  operations  and  recommendations  to  the  Secretaiy 
of  the  Treasury  for  transmission  to  Congress ;  (10)  that  this  act  provides 
for  the  detail  by  the  President,  on  request  of  the  board,  of  government 
officers  to  act  under  its  direction,  and  (11)  repeals  all  laws  requiring 
the  Surgeon-General  of  the  Marine  Hospital  Service  to  frame  regulations 
and  give  notice  of  the  approach  of  infected  vessels ;  (12)  that,  since  this 
repeal,  the  board  is  the  only  organization  as  adviser  of  the  departments 
on  health,  or  authorized  to  frame  and  execute  regulations  for  the  pro< 
tection  of  health ;  (13)  that,  since  the  organization  of  the  board,  appro- 
priations have  been  madeon  its  estimates  for  the  expenditure  of  $100,000, 
contingent  upon  an  epidemic,  and  under  the  general  head  of  salaried 
and  expenses  of  the  National  Board,  and  uniformly  ^'  for  aid  to  State 
and  local  boards;"  (14)  that  such  prior  appropriations  were  expended 
under  the  direction  of  the  board,  and  (15)  that  the  appropriation  of 
$100,000  by  the  act  of  August  7,  1882,  is  under  the  general  head  of 
^^  salaries  and  expenses  of  the  National  Board,"  and  is  immediately  con- 
nected with  the  appropriation  *'for  miscellaneous  expenses"  of  the 


Digitized  by  VjOOQIC 


President's  Authority  over  Itpidemio  Approp'n — Epidemic  Disease.  227 

board  by  the  word  <*  And,"  all  in  one  sentence,  and  is  not  a  distinct  ap- 
propriation to  be  disbursed  by  another  organization.  The  letter  con- 
cludes with  an  inquiry,  whether  the  clause,  as  to  $100,000,  does  not 
mean  that  the  President  is  authorized  to  aid  State  and  local  boards 
through  the  channel  of  the  National  Board. 


Openion  by  William  Lawbenoe,  First  Comptroller. 

The  questions  now  presented  are  intimately  connected  with  those  in- 
Tolved  in  the  preceding  case ;  an  examination  of  which  will  aid  in  con- 
sidering these. 

1.  The  sundry  civil  appropriation  act  of  August  7, 1882  (22  Stats.,  315), 
under  the  caption  of—- ^^  For  salaries  and  expenses  of  the  National  Board 
of  Health  as  follows:'^ — ^appropriates  money  for  pay  and  expenses  of  the 
members  of  the  board,  for  pay  of  secretary  and  disbursing  agent,  and  of 
clerks,  messengers,  and  laborers,  for  rent  and  other  items  named;  and 
then  follows: 

"For  miscellaneous  expenses,  five  hundred  dollars 

And  the  President  of  the  United  States  is  hereby  authorized,  in  case 
of  a  thrc&tened  or  actual  epidemic,  to  use  a  sum  not  exceeding  one  hun- 
dred thousand  dollars,  out  of  any  money  in  the  Treasury  not  otherwise 
appropriated,  in  aid  of  State  and  local  boards  or  otherwise,  in  his  dis- 
cretion, in  preventing  and  suppressing  the  spread  of  the  same." 

In  the  act  as  printed,  and  in  the  original  roll,  there  is  no  punctuation 
mark  between  the  two  words  <^ dollars"  and  ^^And."  But  this  is  not 
deemed  material,  as  affecting  the  sense.  If  the  whole  is  one  sentence,  the 
antithesis  still  exists  between  the  different  powers  to  use  the  two  appro- 
priations. Since  the  creation  of  the  National  Board  of  Health  by  the  act 
of  March  3, 1879  (20  Stats.,  484),  appropriations  made  <^for  aid  to  local 
quarantine  stations  and  for  aid  to  local  and  State  boards  of  health,  to 
be  used  in  case  of  epidemic"  (aot  June  16,  1880,  21  Stats.,  266;  act 
March  3,  1881,  21  Stats.,  442),  have  been  expended  under  its  direction. 
This,  was  authorized  by  the  act  of  June  2, 1879  (21  Stats.,  5,  sec.  3), 
which  provides  ^Hhat  the  National  Board  of  Health  shall  co-operate 
with  and,  so  far  as  it  lawfully  may,  aid  State  and  municipal  boards  of 
h^th  in  the  execution  and  enforcement  of  the  rules  and  regulations  of 
such  boards  to  prevent  the  introduction  of  contagious  or  infectious  dis- 
eases,^ &c.  No  other  provision  was  made  for  directing  the  expenditure 
of  such  appropriations;  and  it  is  not  to  be  presumed  an  appropriation 
is  made  with  no  authority  to  direct  its  disbursement  when  a  statute  is 
found  which  may  be  fairly  construed  as  giving  such  authority.  When  an 
appropriation  is  made  for  the  service  of  a  department,  and  no  specific 
authority  to  direct  its  disbursement  is  mentioned  in  the  statute,  or  else- 
where, it  is  necessarily  to  be  disbursed  under  the  direction  of  the  head 
of  the  department.  The  clause  making  the  appropriation  (of  $100,000,) 
now  in  question  is  to  be  construed  in  view  of  these  principles.   The  exe- 
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cution  of  the  puri>08es  of  the  appropriation  <<  in  aid  of  State  and  local 
boards  or  otherwise"  requires,  (1)  the  selection  of  the  boards  or  bene- 
ficiaries to  be  aided,  {2f}  the  selection  of  the  kind  of  aid  to  be  famisbed, 
whether  money,  sanitary  stores,  medical  assistance,  or  other  forms  of 
relief,  and  (3)  an  officer,  or  authorized  person,  to  make  the  selections 
and  execute  the  purposes  of  the  act.  Congress  did  not  leave  the  exe- 
cution of  the  appropriation  act,  as  to  the  sum  in  question,  to  the  opera- 
tion of  the  general  statute  giving  it  to  the  National  Board,  but  made  a 
special  provision,  by  which  "the  President  •  •  •  ig  •  •  i*  au- 
thorized, •  •  •  to  use  •  •  •  one  hundred  thousand  dollars, 
•  •  •,  in  aid  of  State  and  local  boards  or  otherwise,  in  his  discre- 
tion." This  is  a  special  provision — a  change  in  the  general  law  on  the 
subject.  It  is  well  settled  by  a  rule  in  the  construction  of  statutes, 
that  effect  must  be  given  to  the  puq^ose  of  the  change.  The  purpose  to 
make  a  reduction  of  the  powers  of  the  National  Board  has  been  shown 
in  the  preceding  case. 

Again,  it  is  a  rule  that  "a  particular  enactment  must  prevail  over  a 
general  enactment  in  the  same  statute;  the  general  enactment  must  be 
taken  to  afiect  only  the  other  parts  of  the  statute  to  which  it  may  prop- 
erly apply."  See  numerous  authorities  in  Hnidekoper's  (Jase,*aitt«,  161. 
Effect,  then,  is  to  be  given  to  the  clause  making  special  provision  as  to 
the  use  of  the  appropriation.  The  President's  authority  is  to  use  the 
money  "in  aid  of  State  and  local  boards  or  otherwise,  in  his  discretion." 
Among  the  definitions  by  Webster  of  the  verb  to  use,  is,  "to  put  to  a 
purpose."  The  President  cannot  put  the  money  to  a  purpose  without 
(1)  selecting  the  beneficiaries,  (2)  the  kind  of  aid  to  be  furnished,  and 
(3)  the  officer  or  agency  to  apply  it.  It  is  the  duty  of  the  President  to 
^^take  care  that  the  laws  be  faithfully  executed."  (Const,  Art.  2,  sec 
3.)  When  the  statute  prescribes  the  agency  to  execute  a  law,  it  must 
be  employed.  When  it  authorizes  the  President  to  execute  the  law,  he 
has,  upon  general  principles  of  official  agency,  incidental  authority  to 
select  the  necessary  agencies  for  the  purpose.  He  is  not  required  in 
person  to  execute  a  law  of  this  charact^.  (1  Op.  Att.  Oen.,  624.)  And 
a  power  to  use  money  for  a  specified  purpose  clearly  carries  with  it 
the  authority  to  select  the  agency  to  do  so.  Such  authority  is  special^ 
and  is  to  be  construed  in  this  case  by  the  special  words  given  it ;  and 
these  are  not  controlled  by  general  laws  applicable  to  appropriationa 
for  similar  purposes,  but  in  which  no  special  direction  is  given  as  to  the 
authority  to  use  them.  Besides  this,  the  clause  in  question  by  any  fair 
iuterpretation  expressly  gives  the  President  authority  to  exercise  his 
"discretion  "  in  selecting  the  agencies  to  be  employed.  The  words  "in 
his  discretion"  are  not  limited  to  a  selection  of  the  beneficiaries,  but 
apply  to  the  whole  authority  to  use  the  money.  General  words  may 
gometimes  be  restrained  in  their  application,  but  only  when  a  purpoae 
is  apparent  that  they  shall  be  restricted.  No  such  purpose  is  apparent 
here.    The  fact  that  the  use  of  this  money  is  not  given  to  the  National 
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Board,  and  that  its  x>ower8  are  otherwise  restricted,  shows  that  Congress 
did  not  intend  that  the  general  authority  of  the  Board  should  extend  to 
it^    Congress  has,  in  effect,  said  to  the  President:  I  will  by  law — 

"That  thou  wouldst  use  the  power 
Which  thy  discretion  griyes  thee  to  control 
And  manage  all." 

Thas  the  National  Board  has  no  authority  to  aid  in  preventing  the 
introduction  of  disease,  except  where  there  are  ^^  State  and  municipal 
boards"  (act  of  June  2, 1 879),  and  where  there  are  "  local  boards  •  •  • 
and  •  •  •  local  quarantine  stations "  (act  of  August  7,  1882). 
All  outside  of  this  is  by  the  last-named  acts  left  to  the  authority  of  the 
President.  The  act  of  August  7, 1882,  authorizes  the  use  of  the  $100,000 
it  appropriates  ^^  in  aid  of  State  and  local  boards  or  otherwise,  in  his 
discretion.''  If  the  President  should  deem  it  expedient  to  use  this  fund 
^'otherwise,"  where  there  are  no  State  or  local  boards,'  clearly  the  Na- 
tional Board  has  not,  and  never  had,  authority  to  disburse  money  at 
aoy  such  places.  At  such  places  the  President  could  under  the  act  of 
June  2, 1879,  and  without  that  of  August  7, 1882,  expend  the  appropri- 
ation, but  the  latter  act  gives  still  more  comprehensive  and  independ- 
ent authority.  As  the  National  Board  lias  not  by  any  law  any  author- 
ity over  such  expenditures,  it  is  apparent  that  Congress  did  not  intend 
that  it  should  have  any  authority  over  this  appropriation.  A  divided 
anthorit>*  would  be  impracticable. 

2.  The  act  of  August  7, 1882,  provides  that  *•  the  duties  •  •  •  of 
the  [National]  Board  of  Health  shall  be  confined  to  the  diseases  of  chol- 
era, 8mall-x)ox  and  yellow  fever."  The  same  act  gives  the  appropriation 
to  be  used  by  the  President "  in  preventing  and  suppressing  the  spread" 
of  any  ^<  epidemic."  He  is  not  limited  to  the  diseases  named.  If  he 
should  decide  to  use  it  for  other  diseases,  the  National  Board  has  no 
anthority  by  statute  as  to  such  diseases. 

3.  It  is  not  doubted  but  the  President  has  power  in  person  to  employ 
physicians  and  nurses,  and  purchase  medicines  and  sanitary  stores,  and 
use  in  this  mode  the  whole  fund.  If  so,  he  has  a  choice  of  means,  and 
may  execute  the  law  without  the  aid  of  the  National  Board.  If  so,  he 
may  select  any  other  appropriate  agencies.  If  officers  be  selected,  they 
become  special  agents  for  the  purposes  of  the  appropriation.  This  is 
rendered  certain  by  ot^ier  considerations. 

The  act  of  June  2, 1879  (21  Stats.,  bCCS.  3,  6),  only  gives  the  National 
Board  authority  to  "  aid  State  and  municipal  boards  of  health  •  •  • 
to  prevent  the  introduction  of  contagious  or  infectious  diseases."  There 
is  in  it  a  provision,  by  which  the  National  Board  may  report  to  the 
President  that  there  is  a  necessity  for  quarantine  regulations,  at  places 
▼here  none  exist  by  local  authority,  or  the  existing  regulations  are  not 
sufBcient,  and  the  President  may  then  order  the  National  Board  "to 
make  such  additional  rules  and  regulations;  •  •  •  but  if  the  State 
aathorities  shall  fail  or  refuse  to  enforce  said  niles  and  regulations,  the 
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PresideDt  may  detail  an  officer  or  appoint  a  proper  person  for  that 
pnrpose.'' 

The  President  is  not  required  in  person  to  superintend  the  ase  of  the 
money  appropriated,  or  select  the  beneficiaries  to  be  aided,  but  may 
delegate  the  whole  anthority  on  the  subject  to  the  head  of  a  depart- 
ment, or  other  officer  or  agent.  The  general  rule  is,  that  when  authority, 
and  especially  if  requiring  the  exercise  of  discretion,  is  given  to  private 
agents,  or  officers  who  are  public  agents,  they  cannot  delegate  it  to  others. 
(7  Op.' Att.  Oen.,  594.)  But  there  are  cases  in  which  the  power  to  do 
this  '^may  be  implied;  as  where  it  is  indispensable  by  the  laws  [or 
necessity  of  the  case]  in  order  to  accomplish  the  end;  or  it  is  the  oidi- 
nary  custom  •  •  • ;  or  it  is  understood  by  the  parties  to  be  the  mode, 
in  which  the  particular  business  would  or  might  be  done.''  (Story, 
Agency,  §  14.)  All  these  reasons  or  circumstancesconcur  in  supporting 
the  right  of  the  President  to  employ  the  agencies  stated.  The  many 
important  and  great  duties  of  the  President  are  such,  that  it  may  be 
utterly  impossible  for  him  personally  to  do  more  than  select  an  officer 
or  agent  and  direct  him  to  expend  the  money  in  his  dii>cretion.  This 
has  always  been  the  usage  under  many  statutes  analogous  in  character 
to  the  appropriation  act  in  question.  Congress  enacted  the  law  in 
view  of  this  general  usage. 

These  views  are  well  supported  by  authority.    Thus  it  has  been  said: 

"By  the  Constitution  •  •  •,  the  President  is  invested  with  cer- 
tain important  political  powers,  in  the  exei*cise  of  which  he  is  to  use  his 
own  discretion  •••.♦••  He  is  authorized  to  appoint 
certain  officers,  who  act  by  his  authority  •••.»••  Their 
acts  are  his  acts  •••.''  (Marbury  r.  Madison,  1  Crauch,  166; 
Wilcox  r.  Jackson,  13  Pet.,  513;  Seward's  Case,  2  Lawrence,  Compt. 
Dec.,  2d  ed.,  57;  United  States  r.  Eliason,  16  Pet.,  302;  7  Op.  Att.  Gen., 
453.) 

If  it  be  said  this  principle  was  stated  in  a  case  where  the  statute  spe- 
cifically created  the  officer  who  acted  for  the  President,  it  may  also  be 
said  it  is  equally  applicable  when  the  statute  authorizes  the  President 
to  employ  agents  in  his  discretion,  though  not  designated  in  number, 
by  name,  or  with  duties  specified  in  the  law.  And  the  authority  in  this 
case  to  select  agents  or  designate  officers  as  such  cannot  be  doubted. 
(Bveleth's  Case,  2  Lawrence,  Compt-  Dec,  2d  ed.,  22.) 

The  President  has  full  authority  to  select  such  officers  and  agents  and 
give  them  such  directions  to  carry  out  the  purpqses  of  the  appropriation 
act  as  in  his  discretion  he  may  deem  proper. 

Treasuky  Dbpaktmbnt, 

First  Comptroller's  O^^e,  August  18,  1882. 
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IN  THE  MATTER  OF  THE  AUTHORITY  OF  AN  ADMINISTRATOR  APPOINTED 
IN  THE  DISTRICT  OP  COLUMBIA  ON  THE  ESTATE  OF  A  DECEASED  CITI- 
ZEN OF  A  STATE  TO  COLLECT  TREASURY  DRAITS.     HALSTEAiyS  CASE. 


1.  When  a  Treasury  draft  has  been  iasaed  in  the  name  of  a  deceased  claimant,  payment 

thereof  to  his  proper  legal  representative  estops  all  persons  from  denying  its 
validity. 

2.  At  common  law  an  administrator  appointed  in  a  foreign  country,  or  in  a  State  or 

Territory  of  the  United  States,  cannot,  by  virtue  of  such  appointment,  maintain 
an  action  in  the  courts  of  the  District  of  Columbia  against  a  private  citizen  and 
debtor  domiciled  therein.  The  only  remedy  by  suit  in  such  case  is  by  the  grant 
of  ancillary  letters  of  administration  in  the  District.  The  act  of  June  24, 1812, 
sec.  11  (2  Stats.,  758),  which  changed  the  common-law  rule  in  such  case,  is  not 
now  in  force. 

3.  This  rule  of  the  common  law  is  not  applicable  to  the  Gk>vernment  of  the  United 

States  as  a  debtor  to  its  own  citizens.  Hence  an.ezecntor  or  administrator  duly 
appointed  in  a  State  or  Territory,  on  the  estate  of  a  deceased  citizen  thereof, 
is,  by  long-established  practice  in  the  Treasury  Department,  recognized  as  the 
only  person  authorized  to  collect  money  due  such  estate  from  the  United  States. 
In  snch  case  an  administrator  appointed  in  the  District  of  Columbia  has  no 
authority  to  collect  such  money. 

4.  When  money  is  required  to  be  paid  to  a  party  named  in  a  warrant  directed  to  the 

Treasurer  of  the  United  States,  and  a  draft  has  been  issued  thereon'to  make  the 
required  payment,  the  loss  or  destruction  of  the  draft-,  or  its  possession  by  a 
person  beyond  the  reach  of  judicial  process,  does  not  deprive  the  party  named 
as  pa3'ee  in  the  warrant,  or  his  proper  legal  representative,  of  the  right  to  pay- 
ment of  the  amount  for  which  the  draft-  was  issued. 

June  14,  1882,  a  Treasury  War  warrant,  !No.  2565,  was  granted  by 
the  Secretary  of  the  Treasury,  directing  the  Treasurer  of  the  United 
States  to  pay  John  J.  Pnlliam  $1,223,  on  which  the  Treasurer  issued  a 
draft  as  follows : 

Draft  No.  F.  19925,  series  of  1874.    On  War  warrant  No.  2665. 

Teeasttuy  of  the  United  States, 

Washington^  D.  C,  June  17,  1882. 
Pay  to  the  order  of  John  J.  Pulliain  one  thousand  two  hundred  and 
twenty-three  dollars. 
Registered  June  17, 1882. 

W.  P,  TITOOMB, 
Assistant  Register  of  the  United  States. 
To  TftEA.si^REB  U.  S.,  Washington^  D,  G, 

A,  U.  WYMAN, 
Assistant  Treasurer  of  the  United  States, 
♦1,223. 

There  is  another  Treasury  draft,  No.  F.  19926,  for  $545,  on  similar 
warrant,  in  favor  of  the  same  payee. 

Prior  to  the  year  1882,  said  John  J.  Pnlliam  executed  a  power  of  at- 
torney, with  power  of  substitution,  to  Gilbert  Moyers,  of  the  District  of 
Columbia,  authorizing  him  to  prosecute,  in  the  Treasury  Department, 
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the  claims  ou  which  these  drafts  were  issned,  and  to  receive  the  drafts 
to  be  issued  in  payment  thereof.  Thereafter  Moyers  authorized  Eminel 
P.  Halstead  to  receive  said  drafts,  and  they  were,  pursuant  to  the  dele- 
gated power,  delivered  by  the  Treasurer  of  the  United  States  to  said 
Halstead. 

April  10,  1882,  John  J.  Pulliam  died  intestate,  in  tlie  State  of  Ten- 
nessee ;  and,  August  2, 1882,  <*  administration  of  all  the  goods,  chattels, 
and  credits  of  [said]  John  J.  Pulliam,  late  of  Fayette  County,  Tennes- 
see, deceased,  was,  by  the  Supreme  Court  of  the  District  of  Columbia 
[holding  a  special  term  for  orphans'  court  business],  granted  to  Eminel 
P.  Halstead,  of  the  District  of  Columbia,'^  who  gave  bond  and  was  duly 
qualified. 

Gilbert  Moyers  claims  to  be  a  creditor  of  the  estate,  and  that,  as  such 
creditor,  he  is  entitled  to  one-third  of  the  amount  of  the  drafts  for 
services  rendered  by  him  as  attorney  in  prosecuting  the  claims  for  the 
payment  of  which  they  were  issued. 

It  appears  that  the  drafts  i^eceived  by  said  Halstead,  as  substituted 
attorney  for  Moyers,  are  the  only  credits  or  assets  of  the  est-ate  in  the 
District  of  Columbia. 

August  2,  1882,  administration  of  the  estate  of  John  N.  Pulliam  was 
granted  by  the  same  court  to  said  Halstead.  The  appointment  recites 
that  said  <<  John  N.  Pulliam  has  died  intestate."  Halstead's  appoint- 
ment is  as  administrator  simply — not  as  administrator  de  bonis  non.  It 
appears  that  the  only  credits  or  assets  in  the  District  of  Columbia  of  the 
estate  of  said  John  K.  Pulliam  is  a  similar  Treasury  draft,  No.  19924,  for 
$3,020,  which,  when  issued,  was  made  payable  to  the  order  of  John  J. 
Pulliam,  executor  of  John  K.  Pulliam.  Said  Halstead  has  possession 
of  this  draft  also,  under  a  power  of  attorney  similar  to  that  under  which 
he  received  the  other  drafts. 

Gilbert  Moyers  also  claims  to  be  a  creditor  of  theestate  of  John  N.  Pull- 
iam for  services  rendered  by  him  as  attorney  in  prosecuting  the  claims  for 
the  payment  of  which  said  draft  No.  19924  was  Issued.  John  J.  Pull- 
iam and  John  N.  Pulliam  were,  up  to  the  time  of  their  decease,  resident 
citizens  of  the  State  of  Tennessee.  H.  P.  Hobson  has  been  appointed 
Tennessee  administrator  with  the  will  annexed  of  J.  N.  Pulliam, 
deceased,  and  no  letters  testamentary  or  of  administration  have  been 
granted  in  that  State  on  the  estate  of  J.  J.  Pulliam,  deceased.  Eminel 
P.  Halstead,  as  administrator  as  aforesaid,  now  presents  all  the  drafts 
referred  to,  and  asks  for  their  payment  on  his  indorsement  as  such  ad- 
ministrator. The  question  of  his  right  to  payment  is  submitted  by  the 
Treasurer  to  the  First  Comptroller  for  his  opinion  and  advice  in  the 
matter. 

A.  L.  Merriman,  counsel  for  Halstead,  administrator,  makes  the  fol- 
lowing points: 

I.  The  question  of  jurisdiction  in  granting  letters  of  administration 
cannot  be  attacked  collaterally  except  (1)  when  the  alleged  deceased 
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is  living,  or  (2)  when  administration  has  been  previously  granted  in 
the  same  jurisdiction.  ( Anderson  v,  Dnke,  2  Bob.,  102 ;  Hobson  v.  E  wan, 
62  Ills.,  146;  Davis  r.  Swearingen,  66  Ala.,  31 ;  Irwin  v.  Scriber,  18 
Gal.,  499;  Qnidort  v.  Pergeumax,  15  N.  J.,  473;  Farley  r.  McConnell, 
52  N.  Y.,  630;  Kane  r.  Paul,  14  Pet.,  33.)  [See  Christy  v.  Vest,  36  Iowa, 
285;  Crosby  v.  Leavitt,  4  Allen,  410;  Rorer,  Inter-State  Law,  249.] 

II.  Executive  officers  cannot  question  the  validity  of  an  order  of 
court  binding  under  judicial  rulings.  The  Constitution  gives  the  con- 
duct of  government  to  distinct  branches — ^legislative,  executive,  and 
judicial. 

III.  The  court  committed  no  error  in  granting  administration.  It 
was  authorized  by  the  Maryland  statute  in  force  in  the  District  as 
upon  "i>er8onal  estate"  which  "lies,  or  is  supposed  to  lie  "in  the  county. 
(Thompson's  Digest,  sees.  30,  37.)  The  statute  recognizes  the  prin- 
ciple of  lex  loci  rei  siUe,  The  drafts  are  properly  within  the  jurisdic- 
tion of  the  court,  and  are  payable  at  the  Treasury  in  Washington,  and 
so  have  a  situs  here,  both  as  to  the  property  and  as  to  the  debtor.  It 
18  suggested  that  inasmuch  as  the  government  has  no  particular  State 
or  Territorial  locality,  therefore  the  drafts,  although  in  a  particular  juris- 
diction, have,  as  personal  property,  no  situs. 

IV.  Were  this  simply  a  claim  or  demand  against  the  government,  the 
snggestioi)  would  have  force,  for  then  it  would  be  a  chose  in  action,  and 
subject  to  the  rule  that  the  situs  of  a  chose  in  action  or  a  demand  is 
the  place  of  the  debtor.  The  same  court  which  granted  this  order  has 
repeatedly  held  this  view  in  case  of  applications  for  administrations  upon 
estates  of  non-resident-s  whose  estate  consisted  wholly  in  a  claim  against 
the  government,  and  denied  such  applications  for  want  of  jurisdiction; 
but,  on  the  other  hand,  where  the  property  is  tangible,  as  in  this  case,  in 
the  form  of  a  draft  of  the  Treasurer,  it  entertains  jurisdiction,  and  the 
distinction  is  obvious.  While  both  are  equally  personal  property,  and 
properly  subject  to  be  taken  ii^  xK>ssession  an«l  converted  into  assets 
by  the  administrator,  the  one  is  a  chose  in  action,  simply,  against  a 
debtor  having  no  legal  locality,  and  the  other  is  a  commercial  check, 
valid,  when  proi>erly  indorsed,  in  whosesoever  hands  it  may  be,  and, 
as  such,  property,  wherever  it  may  be.  'A  draft  or  check,  when  issued-, 
is  in  settlement  and  payment  of  a  demand  against  the  government,  and 
the  claim  or  demand  for  which  it  issued  no  longer  exists.  This  draft  is 
transferable  by  the  indorsement  of  the  payee  or  his  legal  representa- 
tive, and  when  so  indorsed  becomes  the  property  of  the  holder,* repre- 
senting, and,  in  fact,  equivalent  to  money  in  all  commercial  transactions. 
No  claim  against  the  government  can  be  based  upon  the  draft,  for  the 
reason  that  when  presented  at  the  Treasury,  properly  indorsed,  the 
holder  receives  the  amount  of  money  from  the  Treasury  covered  by  the 
check. 

V.  There  is  no  authority  to  pay  the  amount  of  the  draft  without  the 
production  of  the  same,  and  only  in  the  case  of  its  loss  or  destruction  is 
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there  any  provision  for  a  duplicate.  (Rev.  Stats.,  3646,  3647;  Di  Ces- 
nola's  case,  2  Lawrence,  Compt.  Dec,  142.)  The  drafts  are  beyond  the 
l>ower  or  control  of  the  courts  of  a  State,  nor  can  any  administratior  ap- 
pointed or  qualified  in  a  State  invoke  the  courts  of  the  District  of  Co- 
lumbia for  redress  in  the  recovery  of  such  property,  or  as  against  the 
holder  thereof.  The  act  of  1812  (2  Stats.,  758)  authorizing  foreign  ad- 
ministrators to  prosecute  actions  in  the  District  of  Columbia  having 
been  repealed,  it  follows  that,  in  all  proceedings  involving  the  right  or 
possession  of  property  in  the  District  of  Columbia  belonging  to  the 
estate  of  a  deceased  non-resident,  administration  under  letters  issued  in 
said  District  is  necessary. 


Opinion  by  William  Lawrence,  Fintt  Comptroller: 

As  the  drafta  in  question  were  issued  in  the  name  of  John  J.  Pulliani 
after  his  decease,  they  might,  on  general  principles,  be  deemed  void. 
But  the  practice  has  prevailed  of  paying  drafts  so  issued  when  indorsed 
by  the  proper  legal  representative,  and  such  payment  estops  all  persons 
from  denying  its  validity.  (See  O'lairas  Assignment  Case,  ante^  28,  Baird 
V.  United  States,  06  U.  S.,  431.) 

The  authority  of  the  supreme  court  of  the  District  of  Columbia  to 
issue  letters  of  administration  is  liot  called  in  question.  It  would,  if 
necessary,  be  presumed,  in  favor  of  the  validity  of  its  grant  of  adminis- 
tration, that  there  was  tangible  chattel  property  in  the  District  to  be 
administered  for  the  benefit  of  creditors  of  the  intestate,  or  that  the 
grant  was  ancillary  to  the  letters  of  the  proper  administrator  in  Tennes- 
see. The  question  is  not  one  affecting  the  jurisdiction  of  the  court,  but 
simply  as  to  whether  payment  should  be  made  to  an  aclministrator  ap- 
pointed in  the  county  of  the  domicile  of  the  deceased  in  the  State  of  Ten- 
nessee, or  to  the  administrator  appointed  in  the  District  of  Columbia.  If 
the  question  between  these  rival  adminis^tors  arose  upon  a  draft  made 
by  a  private  citizen  on,  and  payable  by,  a  private  citizen  of  the  District, 
or  upon  a  promissory  note,  or  other  chose  in  action,  payable  by  such 
citizen,  the  law  would  be  plain.  In  such  case,  at  common  law,  no  suit 
could  be  maintained  by  the  Tennessee  administrator  in  a  court  of  the 
District  under  letters  of  administration  granted  in  that  State.  The 
reasons  and  the  purpose  of  this  are  well  understood.  The  Tennessee 
law  giving  authority  to  appoint  an  administrator  in  that  State  can 
have  no  extra- territorial  operation,  and  hence,  as  to  property  under  a 
jurisdiction  elsewhere,  it  can  give  no  authority  which  can  be  recognized 
by  courts  of  other  States.  Each  State  of  the  Union  maintains  a  right 
to  control  the  property  within  its  jurisdiction  as  fully  as  if  it  was  a  for- 
eign nation.  (Rorer,  Inter-State  Law,  10,  167;  Pennoyer  r.  ^NeflF,  95  U. 
S.,  723;  Cleveland,  P.  &  A.  R.  R.  Co.  f.  Pennsylvania,  15  Wall.,  300; 
Wharton,  Conll.  Laws,  §  §  278,  604;  Broom,  Legal  Maxims,  100.)  It  is 
a  part  of  the  same  i>rinciple  of  sovereignty  that  an  assignment  by 
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operation  of  law  lias  no  legal  operation  out  of  the  territory  of  the  law- 
maker, although  it  is  otherwise  as  to  voluntary  conveyances.  (Frazier 
V.  Fredericks,  4  Zabr.,  166;  Boothia.  Clark,  17  How.,  322;  Owen  t?. 
Miller,  10  Ohio  St.,  142.)  The  title  of  au  administrator  is  created  by 
operation  of  law.  The  purpose  of  this  assertion  by  each  State  of  the 
right  to  administer  on  property  within  its  jurisdiction  is  to  secure  pay- 
ment to  creditors  therein ;  hence,  when  there  is  any  property  to  be 
administered  in  such  Stat«,  and  administration  has  been  granted  in 
another  State,  ancillary  letters  are  generally  required.  (Borer,  Inter- 
state Law,  250;  Wharton,  Gonfl.  Laws,  §  619;  Wilkins  v.  Ellett,  9  Wall., 
740.)  With  these  principles  and  this  purpose  in  view,  the  inquiry  is ' 
presented,  what  property  is  within  the  control  and  jurisdiction  of  the 
States  respectively  t 

The  general  rule  for  many  purposes  is  that  ^^the  legal  situs^  or  local- 
ity, of  bonds,  mortgages,  and  debts  generally,  and  all  obligations  and 
undertakings  for  payment  of  money,  and  all  choses  in  action,  follows 
the  personal  domicile  of  the  owner  thereof."  (Borer,  Inter-State  Law, 
202.)  Thus,  the  domicile  of  the  owner,  and  not  that  of  the  debtor,,  is 
the  place  where  intangibilities  are  taxable.  (Cleveland,  P.  &  A.  B.  B. 
Co.  V.  Pennsylvania,  15  Wall.,  300;  Murray  v.  Charleston,  96  U.  S.,  432; 
Worthington  v.  Sebastian,  Treasurer,  25  Ohio  St.,  1.)  But  this  prin- 
ciple would,  if  applied  to  cases  of  administration,  give  an  adminstrator 
appointed  in  one  State  authority  to  sue  a  debtor  residing  in  another 
State,  and  defeat  a  preference  of  creditors  in  the  latter  State.  Accord- 
ingly it  has  been  held  that, "  to  prevent  conflicting  jurisdictions  between 
different  ordinaries  with  respect  to  choses  in  action  and  titles  to  property, 
it  was  established  as  law,  that  judgment  debts  were  assets,  for  the 
purpose  of  jurisdiction,  where  the  judgment  is  recorded;  leases,  where 
the  land  lies;  specialty  debts,  where  the  instrument  happens  to  be ;  and 
simple  contract  debts,  where  the  debtor  resides  at  the,  time  of  the  testator's 
death :  and  it  was  also  decided^^that  as  bills  of  exchange  and  promissory 
notes  do  not  alter  the  nature  of  the  siifiple  contract  debts,  but  are  merely 
evidences  of  title^  the  debts  due  on  these  instruments  were  assets  where 
the  debtor  lived,  and  not  where  the  instrument  was  found."  ( Att.  Gen. 
V.  Bouwens,  4  Mees.  &  W.  Exch.,  171-191;  Owen  v.  Miller,  10  Ohio  Si., 
144.  The  same  principles  are  stated  in  a  learned  and  able  opinion  by 
Folger,  J.,  in  Beers  v.  Shannon,  73  N.  Y.,  299,  citing  Kohler  v,  Knapp,  1 
Bradf.,  241;  Byron  v.  Byron,  Cro.  Eliz.,  472;  Swinburne  on  Wills,  439; 
Gold  V.  Strode,  Oarthew,  148;  Yeomans  v,  Bradshaw,  Ji^.,  373.  See 
Miller  t?.  Uuited  States,  11  Wall.,  268;  Tylar  v.  Defrees,  Id.,  331 ;  Alex- 
andria V.  Fairfax,  95  U.  S.,  778.) 

It  may  be  conceded  that  each  of  the  American  States  can  prescribe  and 
control  the  remedies  for  the  collection  of  debt& owing  by  citizens  there- 
in to  the  estates  of  deceased  citizens  of  other  States,  not  because  debts 
are  property  therein,  but  because  each  State  regulates,  by  statute  or 
common  law,  its  own  system  of  remedial  justice,  and  can,  therefore, 
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deny  a  remedy  to  an  administrator  elsewhere  appointed,  and  enforce 
payment  to  administrators  appointed  within  its  own  jurisdiction.  The 
whole  question  turns  on  (1)  the  policy  of  favoring  resident  creditors, 
and  (2)  the  power  to  enforce  that  policy.  (Wilkins  v.  Eliett,  9  Wall., 
740;  Miller  v.  United  States,  11  Wall,  268;  Tylor  v.  Defrees,  W.,  331; 
Alexandria  v.  Fairfax,  95  U.  S.,  778).  The  District  of  Columbia  may, 
80  far  as  the  question  under  consideration  is  concerned,  be  regarded  as 
a  State,  and  as  having,  by  its  common  law  and  judicial  system,  the  power 
to  enforce  its  own  policy,  as  between  private  persons.  (Fenwick  t». 
Sears's  admrs.,  1  Cranch,  259 ;  Mackey  v.  Coxe,  18  How.,  100;  Vaugh- 
an  V.  Northup,  15  Pet.,  1.)  It  was  held  by  the  Supreme  Court,  in  1806, 
under  the  common-law  rule,  that  an  executor  could  not  maintain  a  suit 
in  the  District  of  Columbia  ui>on  letters  testamentary  granted  in  a  for- 
eign country;  that  the  rights  to  a  testatoi^s  personal  property  are  to  be 
regulated  by  the  laws  of  the  country  where  he  lives;  although  suits  for 
those  rights  must  be  governed  by  the  laws  of  that  country'  in  which  the 
tribunal  is  placed  (Dixon's  extrs.,  v.  Bamsay's  extrs.,  3  Cranch,  319); 
hence  the  act  of  Congress  of  June  24, 1812,  sec.  11  (2  Stats.,  758),  was 
passed  for  the  purpose  ot  giving  authority  to  ^'any  person  or  persons 
to  whom  letters  testamentary  or  of  administration  hath  been  or  may 
hereafter  be  granted  by  the  proper  authority  in  any  of  the  United  States  ' 
or  the  Territories  thereof,  to  maintain  any  suit  or  action  and  to  prose- 
cute and  recover  any  claim  in  the  district  of  Columbia,  in  the  same 
manner,  as  if  the  letters  testamentary  or  of  administration  had  been 
granted  to  such  i>erson  or  persons  by  the  proper  authority  in  the  said 
district;  *  *  *''  This  statute  changed  the  common-law  rule  to  the 
extent  therein  provided  for.  It  continued  in  force  until  December  1 ,  1873, 
when  it  was  omitted,  by  oversight,  from  the  Revised  Statutes.  But 
whether  the  statutory  or  the  common-law  rule  applies  in  the  District, 
as  between  private  citizens,  neither  has  application  to  the  Government 
of  the  United  States,  or  to  the  debts  whiqli  it  owes,  or  to  its  promises  to 
pay,  or  to  the  pai>er  evidences  it  has  given  of  a  right  to  receive  money 
from  its  Treasury,  so  far  as  the  rights  of  American  citizens  are  concerned. 
A  State  may  by  virtue  of  its  general  authority  "act  upon  the  contracts 
made  between  its  own  citizens  in  every  country"  (Beimsdyk  r.  Kane 
et  aL,  1  Gall.,  377).  Much  more,  therefore,  may  it  prescribe  the  remedy 
where  it  is  itself  a  party.  If  the  principles  of  administration  stated,  and 
the  puri>oses  for  which  they  were  established,  do  not  apply  in  the  case 
now  under  consideration,  the  rules  of  law  based  on  them  can  have  no 
force  or  application.  The  reason  of  the  law  is  the  life  of  the  law.  Ratio 
Ugis  est  anima  legis.    Mutata  legis  ratione  mutatur  et  lex. 

1.  The  local  policy  which  secures  a  preference  to  resident  creditors  is 
one  with  which,  as  between  its  own  citizens,  the  United  States  is  cer- 
tainly not  concerned.  The  government  has  no  such  i>olicy  to  enforce 
as  between  its  own  citizens  wherever  they  may  be.  It  does  not  prefer 
the  interests  of  citizens  of  New  York  to  those  of  citizens  of  Ohio;  it 
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regards  with  equal  favor  the  interests  of  the  citizens  in  Oalifomia  and 
the  citizens  in  the  District  of  Columbia.  They  are  all  citizens  of  one 
entire  Nation,  which  is  pledged  in  principle  to  secure  to  all  ^^the  equal  ^ 
protection  [benefit]  of  the  laws.''  Whether,  as  between  citizens  of  the 
United  States  and  of  foreign  nations,  a  policy  may  exist  of  giving  pref- 
ereuce,  in  cases  of  administration,  to  local  administrators,  is  not  now  a 
question.* 

2.  For  the  purpose  of  paying  its  debts,  the  (Jnited  States  is  not  af- 
fected by  any  question  in  respect  of  the  extra-territorial  operation  of 
laws.  The  government  pays  its  debts  in  pursuance  of  its  own  laws, 
which  operate  over  all  the  States  and  Territories  and  the  District  of 
Columbia.  It  recognizes,  not  only  National,  but  also  State  citizenship. 
And  when  a  citizen  of  a  State  has  a  claim  against  the  United  States  for 
the  payment  of  money,  liis  rights  therein,  and  the  succession  thereto, 
as  established  by  the  State  in  which  he  is  domiciled,  are  recognized,  so 
far  as  they  do  not  conflict  with  the  laws  and  policy  of  the  United  States. 
In  such  matters  the  government  is  not  controlled  by  local  laws  in  other 
States.  No  reason  can  be  assigned  for  denying  the  authority  of  an  ad- 
ministrator appointed  at  the  domicile  of  the  deceased,  or  for  preferring 
the  authority  of  one  appointed  elsewhere.  Some  one  must  be  recog- 
nized, or  there  will  be  a  denial  of  justice  in  a  case  in  which  there  is  a 
remedy,  and  this  is  not  to  be  tolerated.  The  doctrine  may  be  admitted, 
as  a  general  rule,  that  an  assignment  by  operation  of  law,  as,  for  exam- 

*1.  This  question  may  arise  upoD  awards  by  mixed  commissions,  as,  for  example, 
those  of  the  Conrt  of  Commissioners  of  Alabama  Claims,  nnder  the  treaty  with  Great 
Britain  of  May  8,  1871  (17  Stats.,  863),  and  the  act  of  Jnne  23,  1874  (11^  Stats.,  245), 
or  those  nnder  the  treaty  with  France  of  January  15,  18t50  (21  Stats.,  673),  or  those 
of  the  Joint  Conunission  under  the  act  of  June  16, 1880  (21  Stats.,  296).  Claims  may 
exist  in  favor  (1)  of  aliens  domiciled  here,  and  (2)  of  citizens  domiciled  abroad.  The 
Conrt  of  Commissioners  of  Alabama  Claims  has  held  that  letters  of  administration,  or 
letters  testamentary,  granted  in  any  State  of  the  United  States,  woold  give  authority 
to  sue  in  that  court.  Whereas,  in  the  case  of  William  O.  Smith  and  others,  the  court 
denied  the  right  of  a  foreign  administrator  to  bring  suit.  (Senate  Ex.  Doc,  No.  21, 
2d  seas.  44th  Congress,  14;  Report  of  John  Davis,  clerk;  see,  also,  8  Op.  Atty.  Gen.,  98 ; 
9  W.,  383;  Story,  Confl.  Laws,  5th  ed.,  512;  Wilkins  v.  Ellett,  9  Wall.,  740;  Parsons  r. 
Lyman,  20.  N.  Y.,  103;  Petersen  r.  Chemical  Bank,  32 N.  Y.,  21 ;  Pond,  admr.,  r.  Make- 
peace, 2  Mete,  114;  Stevens,  admr.,  r.  Gay  lor,  11  Mass.,  263;  Abbott,  admr.,  v.  Coburn, 
28  Vennont,  663).  Some  cases  hold  that  voluntary  payments  are  only  valid  when  there 
is  no  ancillary  administration.  (Stone  o.  Scripture,  4  Lansing,  N.  Y.,  186;  Vroom  v. 
Van  Home,  10  Paige,  Ch.,  549;  Despard  r.  ChurchiU,  53  New  York,  192.)  But  the 
Supreme  Court  of  the  United  States  has  determined  that  a  voluntary  payment  of  a  debt 
to  a  foreign  administrator  is  valid,  even  as  against  an  ancillary  administrator  at  the 
domicile  of  the  debtor,  especially  if  there  be  no  creditors  or  persons  entitled  to  dis- 
tribution at  such  domicile  (Wilkins  r.  Ellett,  9  Wall.,  740;  Maokey  v.  Coxe,  ISIIow., 
104,  see  Attorney-General  r.  Dimond,  1  Crompt.  &,  J.  Exch.^  356),  and  that  the  legal 
representative  of  a  creditor  of  the  government  appointed  in  the  State  where  the  de- 
ceased was  domiciled  has  authority  to  receive  payment.  (Vaughan  v.  Northup,  15 
Pet.,  1.) 

2.  Qaestions  may  arise  in  these  two  classes  of  cases  as  to  claims  allowed  by  execu- 
tive ofBcers.  Claims  against  the  United  States  pass  by  assignment  in  bankruptcy. 
(Phelps  r.  McDonald,  2  MacArthur,  375;  s.  c,  99  U.  S.,  298.) 
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pie,  by  administration,  has  no  legal  operation  oat  of  the  territory  of  the 
law-maker.  The  United  States  conld  authorize  administration  for  the 
purpose  of  paying  its  own  debts,  and  direct  the  mode  of  distribating 
the  proceeds.  (2  Op.  Att.  Oen.,  209;  16  M,  494;  United  States  v.  Hall, 
98  U.  S.,  357;  Walton  v.  Cotton,  19  How.,  358;  see  7  Op.  Att  Gten.,  242.) 
It  does  not  choose  to  do  so.  As  a  matter  of  convenience,  it  adopts  the 
administration  and  distribution  provided  for  in  the  State  of  the  deceased. 
In  the  present  case,  it  may  be  said  that  the  United  States  owes  a  debt 
in  the  State  of  Tennessee.  Hence,  in  the  absence  of  any  National  law 
on  the  subject  of  payment  to  representatives  of  deceased  creditors  of 
the  government,  the  executive  officers  may,  and  are  in  duty  bound  to, 
take  notice  of  the  law  of  Tennessee.  (Edwards  v.  Kearzey,  96  U.  8., 
695;  Dixon's  extrs.  v.  Ramsay's  extrs.,  3  Cranch,  319;  7  Op.  Att.  Gen., 
272.) 

3.  Neither  any  State,  nor  the  District  of  Columbia,  has  any  power  to 
enforce  against  the  United  States  as  a  debtor  the  local  policy  or  prefer- 
ence to  which  reference  has  been  made.  If  there  is  no  power  to  enforee 
a  policy,  the  policy  does  not  exist.  Where  there  is  a  right  there  is  a 
remedy.  Ubi  jus  ibi  remedium.  Where  there  is  no  remedy  f^ere  can 
be  no  recognized  legal  right.  But  Congress — the  branch  of  the  gov- 
ernment having  sole  control  of  the  remedy — ^has  not  made  it  the  duty 
of  executive  officers  to  prefer  an  ancillary  administrator.  It  has  nei- 
ther adopted  such  policy,  nor  sanctioned  the  common-law  rule,  so  tu 
as  the  government  is  concerned.  Neither  statutes  nor  rules  of  the  com- 
mon law,  local  in  policy  or  general  in  purpose,  apply  to  or  control  the 
Oovernment  of  the  United  States  in  its  duties,  unless  by  express  and 
imperative  statutory  provision,  or  by  usage  well  established.  (Sedg- 
wick, Constructi6n  of  Stat,  and  Const.  L.,  2  ed.,  28, 337 ;  1  Blackst.  Com., 
261;  1  Kent's  Com.,  460;  Jones  v.  Tatham,20  Pa.  St.,  398.) 

4.  The  District  of  Columbia  is  not,  in  its  political  relations  to  the 
United  States,  a  State,  nor  is  it  in  the  matter  of  suits  recoguized  as 
such  in  the  courts  of  the  United  States.  (Hepburn  v.  fiUzey,  2  Cranch, 
445;  6  Op.  Att.  Gen.,  559.)  The  District  of  Columbia  owes  its  existence 
to  a  special  power  delegated  by  the  States  to  Congress,  and  all  the  laws 
in  force  therein  are  subject  to  the  authority  of  Congress. 

5.  The  drafts  in  question  are  not  property  in  the  District  of  Columbia, 
nor  are  they  in  fact  property  at  all.  (Murray  v.  Charleston,  96  U.  S., 
433;  Draft  Case,  1  Lawrence,  Compt.  Dec,  11 ;  Buchanan  v.  Alexander, 
4  How.,  20.)  A  draft  is  not  money;  it  is  merely  the  evidence  of  a  right 
to  demand  or  receive  money.  The  drafts — the  paper  evidences  in  this 
case — are  at  present  in  the  District  of  Colambia,  but  the  right  to  the 
money  they  represent  exists  in  Tennessee,  under  an  assignment  by 
operation  of  the  law  of  the  State;  and  such  assignments  have  always 
been  recognized  in  this  Department.  The  money  which  is  to  be  paid 
on  them  is  not  necessarily  in  the  District.    The  debt  could  be  paid  as 

'  well  by  drafts  on  the  assistant  treasurer  at  New  York  or  San  Francisco, 
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aodf  in  praotioe,  would  be  paid  there  if  presented  by  a  legal  holder. 
The  sub-treasury  and  other  depositories  were  established  for  the  very 
purpose  of  receiving  and  pajiring  out  the  public  moneys  at  points  con-  ^ 
venient  to  public  debtors  and  creditors.  If  the  government  has  now  in 
the  Treasury  at  Washington  an  aggregate  sum  of  money,  out  of  which 
the  drafts  may  be  paid,  it  has  not  been  selected  or  identified,  so  that  any 
title  could  pass  to  any  specific  portion  of  it ;  and  even  though  it  had  been 
so  selected,  it  would  still  be  under  executive  control  in  the  performance  of 
the  executive  duty  of  paying  it;  and  this  duty  is  not  subject  to  the 
control  of  any  judicial  tribunal. 

6.  The  debtor  in  this  case,  the  United  States,  is  not  domiciled  in  the 
District  of  Columbia.  (Yaughan  v,  Northup,  15  Pet,  1;  Murray  t?. 
Charleston,  96  U.  8.,  433;  6  Op.  Att.  Gen.,  557.)  The  United  States,  as 
a  political  corporation,  exists  on  every  foot  of  territory  within  the  region 
covered  by  its  geographical  name;  and  this,  too,  without  reference  to 
State  lines.  It  can  create  debts,  and  pay  them  at  any  point  within  or 
beyond  the  geographical  boundaries  of  the  United  States,  as  Congress 
may  authorize.  To  say  that  such  a  corporate  entity,  or  organized  sov- 
ereign power,  is  '^cabin'd,  cribb'd,  confin'd"  within  the  District  of  Co- 
lumbia is  supremely  absurd.  No  pent-up  Utica  contracts  our  powers. 
We  are  limited  only  by  continental  or  hemispherical  lines. 

7.  All  judicial  and  legal  authority  is  against  the  claim  now  made  by 
the  District  administrator.  In  Yaughan  v.  Korthup  (15  Peters,  1),  it 
was  held,  that  ^Hhe  administrator  of  a  creditor  of  the  government, 
duly  appointed  in  the  State  where  he  was  domiciliated  at  his  death,  has 
full  authority  to  receive  payment,  and  give  a  full  discharge  of  the  debt 
due  to  his  intestate,  in  any  place  where  the  government  may  choose  to 
pay  it."  In  delivering  the  opinion  the  court,  referring  to  the  act  of 
June  24, 1812,  said  that  <'  its  obvious  design  was,  *  *  *  to  enable 
foreign  executors  and  administrators  to  maintain  suits,  and  to  prosecute 
and  recover  claims  in  the  District,  not  against  the  government  alone, 
but  against  any  persons  whatever,  resident  within  the  District,  •  •  •  » 
This  dictum  seems  to  overlook  the  well-known  rule  in  construing  statutes, 
that  the  latter  do  not  include  or  apply  to  the  Government,  unless  the  in- 
tention to  make  them  apply  thereto  be  expressed  or  clearly  implied. 
The  decision  seems  to  be  based,  however,  not  on  the  statute  alone,  but, 
on  general  principles,  independent  of  it.  The  court,  before  making  any 
reference  to  the  statute,  gives  the  ground  of  the  decision  by  saying: 

"  It  has  been  suggested  that  •  •  •  the  assets  •  •  •  were  received  as 
a  debt  due  from  the  government  at  the  treasury  department  at  Wash- 
ington, and  so  constituted  local  assets  within  this  District.  We  cannot 
yield  our  assent  to  the  correctness  of  this  argument.  The  debts  due 
from  the  government  of  t^e  United  States  have  no  locality  at  the  seat 
of  government.  The  United  States,  in  their  sovereign  capacity,  have 
no  particular  place  of  domicile,  but  possess,  in  contemplation  of  law,  an 
nbiquity  throughout  the  Union;  and  the  debts  due  by  them  are  not  to 
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be  treated  like  the  debt^  of  a  private  debtor,  wbicli  coustitate  local  as- 
sets in  his  owu  domicile." 

On  June  17,  1S54,  a  claim  was  made  that  a  certain  sum  of  money,  ap- 
propriated by  act  of  May  31,  1854,  to  be  paid  by^  the  United  States  to 
<'the  legal  representatives  of  Robert  Greenhow,"  shonld  be  paid  under 
letters,  ad  colligendum^  obtained  of  the  proper  court  in  the  District  of 
Golambia,  and  not  to  the  executor  appointed  in  California,  the  domicile 
of  the  testator.  The  Attorney  General  in  advising  that  "th©  executor 
•  •  •  is  the  only  person  entitled  to  be  considered  as  •  •  •  lawful 
representative  of  Robert  Greenhow,'^  referred  to  the  act  of  1812,  but 
based  his  opinion  also  on  principles  independent  of  it,  and  said: 

'*It  would,  indeed,  be  wholly  subversive  of  the  fundamental  theory 
of  the  government  to  assume  that  all  debts  due  from  the  United  States 
are  to  be  treated  as  local  assets,  so  as  to  draw  the  administration  and 
distribution  thereof  away  from  the  State  in  which  the  deceased  is  domi- 
ciled, and  subject  them  to  the  local  law  of«the  District  of  Columbia.'' 
(6  Op.  Att.  Gen.,  560.) 

In  Mackey  v.  Coxe  (18  Howard,  103),  no  principle  was  distinctly  settled 
affecting  this  question.  Payment  to  a  District  administrator  was  recog- 
nized as  valid;  but  this  was  because  he  combined  the  authority,  also, 
of  an  administrator  at  the  domicile  of  the  deceased.  Another  principle 
was  affirmed,  namely,  that,  '^although  an  executor  or  administrator  can- 
not sue  in  a  foreign  court,  in  virtue  of  his  original  letters  of  administra- 
tion, yet  he  may  lawfully,  under  that  administration,  receive  a  debt 
voluntarily  paid  in  any  other  State.'' 

The  drafts  now  in  question  are  to  be  voluntarily  paid.  The  govern- 
ment pays  all  its  debts  voluntarily.  Even  judgments  in  the  Court  of 
Claims  require  voluntary  appropriations  by  Congress.  No  court  in  the 
District,  nor  in  any  State,  can  interfere  with  the  government,  or  its 
executive  officers,  in  paying  its  debts  in  the  mode  required  by  law,  or 
followed  in  long  established  practice. 

It  seems  to  be  supposed  that  the  possession  of  the  drafta  in  question 
gives  a  right  to  the  District  administrator  to  payment,  and  that  vrithout 
such  possession  the  administrator  in  Tennessee  can  have  no  relief.  If 
it  were  material,  inquiry  might  be  made  as  to  whether  the  death  of 
PulUam  did  not  revoke  the  powers  of  attorney  he  had  given,  and  under 
which  possession  of  the  drafts  was  obtained. 

But,  even  though  it  be  admitted  that  possession  had  been  lawfully 
obtained  by  Moyers  or  Halstead  during  the  lifetime  of  Pulliara,  this 
cannot  affect  the  right  to  payment  vested  in  the  Tennessee  administra- 
tor by  operation  of  the  law  of  his  State.  The  right  to  payment  arises 
on  the  warrants  granted  by  the  Secretary  of  the  Treasury  and  counter- 
signed by  the  First  Comptroller,  directing  the  Treasurer  of  the  United 
States  to  pay  John  J.  Pulliam.  (Rev.  Stats.,  248,  269,  305.)  These 
warrants  might  have  been  paid  in  money,  or  upon  drafts  issued  for  con- 
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Ydnience.  Bat  until  paid,  the  drafts  are  not  payment.  The  right  to 
payment  is  not  lost  if  the  drafts  should  be  destroyed  or  lost,  or  even 
though  they  remain  in  the  hands  of  another  party,  who  originally 
received  them  under  a  lawful  and  sufBcient  power.  A  refhsal  to  sur- 
render a  draft  to  the  rightful  claimant  will  generally  authorize  either 
the  issue  of  a  duplicate,  or  payment  in  money  without  a  draft.  (Di 
Gesnola's  Case,  2  Lawrence,  Gompt.  Dec.,  142.)  A  court  of  equity  can 
decree  the  surrender  of  a  draft  by  a  party  unlawfully  detaining  it. 

Whether  the  rightful  owner  of  the  drafts  now  in  question  could  main- 
tain an  action  against  the  United  States  in  the  Court  of  Claims,  in  case 
he  fieuls  to  obtain  possession  of  them,  may  not  be  clear.  But  whether 
lie  could  or  not,  the  United  States  could,  if  it  were  deemed  necessary, 
file  a  bill  of  interpleader,  and  require  a  judicial  determination  of  the 
rights  of  the  rival  administrators  in  this  case ;  or,  it  might  withhold  pay- 
ment until  the  rival  administrators  had  secured  a  judicial  determina- 
tion of  their  respective  rights.  But  parties  whose  rights  are,  as  in  this 
case,  clear,  should  not  be  subjected  to  the  expense  and  the  attendant 
delay  of  such  proceedings.  The  proper  administrator  duly  appointed 
in  Tennessee  is  entitled  to  payment  of  the  drafts  issued  in  the  name 
of  John  J.  Pulliam.  The  di-aft  to  J.  J.  Pulliam,  executor,  is  payable  to 
the  proper  administrator  de  bonis  non  with  the  will  annexed  of  John  liT. 
Pulliam.  If  the  present  holder  of  these  drafts  refuses  to  surrender 
them,  duplicates  may  be  issued  to  the  Tennessee  administrator,  on  filing 
the  necessary  indemnity  bonds  required  by  regulations,  as  in  the  case 
of  lost  drafts. 

Tbbasubt  Department, 

First  Comptroller's  Office,  August  11, 1882. 


IK  THE  MATTER  OF  APPOINTMENT  OF  CLERKS  IN  THE  TRBA8URT  DE- 
PARTMENT XP  INVESTIGATE  THE  OFFICES  OF  COLLECTORS  OF  IN- 
TERNAL  REVENUE.— CLERKS'  INVESTIGATION  CASE. 


1.  The  Seeretftry  of  the  Treasury,  as  inoident  to  the  authority  given  him  by  law,  would 

have,  on  ge(>eral  principlea,  power  to  appoint  a  clerk  in  the  Treasury  Depart- 
ment, or  other  person,  as  special  agent,  to  investigate  the  office  of  a  collector  of 
internal  revenue. 

2.  This  incidental  authority  cannot  arise,  if  (1)  specific  provision  is  made  by  statute 

ample  and  plenary  for  this  service,  or  (3)  when  its  exercise  is  expressly  prohib- 
ited. 
X  The  exercise  of  the  incidental  authority  mentioned  is  prohibited  by  section  3159  of 
the  Revised  Statutes,  as  amended  by  the  second  section  of  the  act  of  March  1, 
1879. 

H.  Bx.  219 16 
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4.  The  prohibition  is  so  broad  that  neither  the  Secretary  nor  the  Commimtoner  of  In- 

ternal Revenue  can  appoint  any  person  to  make  such  investigation,  except  such 
^  agents  as  are  authorized  by  section  3152  of  the  Revised  Statutes  as  amended, 

or  those  authorized  under  section  3463  for  detecting  violations  of  the  internal- 
revenue  laws. 

5.  A  clerk  in  the  Treasury  Department  cannot,  as  a  general  rule,  be  detailed  for  duty 

away  from  Washington  by  any  authority  but  that  of  the  Secretary  of  the  Treas- 
ury. 

There  are  separate  classes  of  st-atutes  involved  in  the  questions  aris- 
ing upon  the  facts  hereafter  stated. 

I.  One  class  contains  these  provisions: 

^^  The  head  of  each  department  is  authorized  to  prescribe  regulations, 
not  inconsistent  with  law,  for  the  government  of  his  department,  the 
conduct  of  its  officers  ana  clerks,  the  distribution  and  performance  of 
it«  business,  and  the  custody,  use,  and  preservation  of  the  records, 
papers,  and  property  appertaining  to  it."    (Rev.  Stats.,  161.) 

"The  Secretary  of  the  Treasury  shall,  •  •  •  superintend  the 
collection  of  the  revenue  j    •    •    ♦    »  ^Rev.  Stats.,  248.) 

<^  The  Secretary  of  the  Treasury  shall  make  and  issue  from  time  to 
time  such  instructions  and  regulations  to  the  several  collectors,  reoeir- 
crs,  depositaries,  officers,  and  others  who  may  receive  Treasury  notes. 
United  States  notes,  or  other  securities  of  the  United  States,  or  who 
nay  be  in  any  way  engaged  or  employed  in  the  preparation  and  issue 
of  the  same,  as  he  shall  deem  best  calculated  to  promote  the  public  coa- 
yenience  and  security,  and  to  protect  the  United  States,  as  well  as 
individuals,. from  fraud  and  loss;  he  shall  prescribe  forms  of  entries, 
oaths,  bonds,  and  other  papers,  and  rules  and  regulations,  not  incoa- 
sistent  with  law,  to  be  used  under  and  in  the  execution  and  enforcement  of 
ike  various  provisions  of  the  internal-revenue  laws,  or  in  carrying  out  the 
provisions  of  law  relating  to  raising  revenue  from  imports,  or  to  duties 
on  imports,  or  to  warehousing ;  he  shall  give  such  directions  to  collect- 
ors and  Vr^cribe  such  rules  and  forms  to  be  observed  by  them  as  may 
be  necessary  for  the  proper  execution  of  the  law ;  he  shall  also  prescribe 
the  forms  of  the  annual  statements  to  be  submitted  to  Congress  by  him 
showing  the  actual  state  of  commerce  and  navigation  between  the  United 
States  and  foreign  countries,  or  coastwise  between  the  collection  dis- 
tricts of  the  United  States,  in  each  year.''    (Rev.  Stats.,  251.) 

"  There  shall  be  in  the  Department  of  the  Treasury  a  Commissioner 
of  Internal  Revenue,  who  shall  be  appointed  by  the  President,  by  and 
with  the  advice  and  corrseut  of  the  Senate,  •    •    *."  (Rev.  Stats.,  319.) 

**The  Commissioner  of  Internal  Revenue,  under  the  direction  of  the 
Secretary  of  the  Treasury,  shall  have  general  superintendence  of  the  a^s- 
sessment  and  collection  of  all  duties  and  taxes  now  or  hereafter  imposed 
by  any  law  providing  internal  revenue;  and  shall  prepare  and  distribute 
aU  the  instructions,  regulations,  directions,  forms,  blanks,  stamps,  aud 
other  matters  pertaining  to  the  assessment  and  collectiuu  of  internal 
revenue;    •     •    •.'*    (Rev.  Stats.,  321.) 

Internal-revenue  collectors  are  appointed  in  various  districts  of  the 
United  States.    (Rev.  Stats.,  3141-3145.) 

II.  The  statute  authorizes  the  employment  of  thirty-five  inteniftl- 
revenue  agents  for  the  performance  of  such  duties  under  the  direction  of 
any  internal-revenue  officer,  or  such  other  special  duty  as  the  Commis- 
sioner of  Internal  Revenue  may  deem  necessary,  and  declarer  that  no 
other  general  or  special  agent  or  inspector  in  connection  with  the  in- 
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ternal  revenue  sliall  be  appointed  except  certain  inspectors  specially 
authorized.* 

These  internal-revenue  agents  are  paid  from  annual  appropriations 
tor  their  salaries,  and  are  under  instructions  assigned  to  the  duty  of 
examining  collectors-  offices,  f 


*8ectiou  3152  of  the  Revised  Statutes  as  amended  by  section  2  of  the  act  of  March 
1, 19f9,  is  as  follows : 

^*Src.  3152.  The  ComraiHsloner  of  Internal  Revenue  may,  whenever  in  his  Judgment 
the  necessities  of  the  service  so  require,  employ  competent  agents,  not  exceeding  at 
any  time  thirty-five  in  number,  to  be  paid  such  compensation  as  he  may  deem  proper, 
not  exceeding  in  the  aggregate  any  appropriation  made  for  that  purpose ;  and  he  may, 
at  his  discretion,  assign  any  such  agent  to  duty  under  the  direction  of  any  officer  of 
internal  revenue,  or  to  such  other  special  duty  as  he  may  deem  necessary ;  and  uci 
general  or  special  agent  or  inspector,  by  whatever  designation  he  may  be  known,  of 
the  Treasury  Department  in  counection  with  the  internal  revenue,  except  inspectors  of 
tobaoco,  snuff,  and  cigars,  and  except  as  provided  for  in  this  title,  shall  be  appointed, 
commissioned,  employed,  or  continmed  in  office. 

''The  agents  whose  employment  is  authorized  by  this  section  shall  be  known  and 
designated  as  internal-revenue  agents,  and  they  shall  have  all  the  powers  of  entry 
and  examination  conferred  upon  any  officer  of  internal  revenue,  by  sections  thirty-one 
hmndred  and  seventy-seven,  thirty-two  hundred  and  seventy-seven,  thirty-two  hundred 
and  eighty-six,  and  thirty-three  hundred  and  eighteen  of  the  Revised  Statutes ; 

''And  all  the  provisions  of  said  sections,  including  those  imposing  fines,  forfeitures, 
penaltiea,  or  other  punishments  for  the  enforcement  thereof,  are  hereby  made  appli- 
cable to  the  action  of  internal-revenue  agents,  in  the  same  manner  as  if  such  agents 
were  specially  named  in  each  of  said  sections. 

*' And  all  the  provisions  of  sections  thirty-one  hundred  and  sixty-spven,  thirty -one 
hundred  and  sixty -eight,  thirty -one  hundred  and  sixty -nine,  and  thirVy-one  hundred 
and  seventy-one  of  the  Revised  Stffiutes  shall  apply  to  internal-revenue  agents  a^ 
folly  as  to  internal-revenue  officers.'' 

tThe  act  of  March  3,  1881  (21  Stat.,  395),  appropriates,  iji  the  usual  form  of  prior 
appropriations,  for  the  fiscal  year  1882: 

''For  salaries  and  expenses  of  agents  [the  thirty-five]  and  surveyors,  for  fees  and 
expenses  of  gangers,  for  salaries  of  storekeepers,  and  fur  ini<)eellaneous  expenses,  two 
million  one  hundred  thousand  dollars.'' 

By  Joint  resolution  of  June  30,  1882,  and  others  since,  this  appropriation  was  con- 
tinued to  and  including  August  4. 

The  "Internal  Revenue  Manual,  compiled  by  direction  of  the  Commissioner  of  In- 
ternal Revenue  from  the  laws  and  regulations  now  in  force  for  the  information  and 
guidance  of  internal-revenue  agents  and  officers,  August  1, 1879,"  under  the  caption. 
"  Examination  of  collectors'  offices,"  says : 

"  The  aooounts  of  collectors  and  such  of  their  deputies  as  have  a  money  responsi* 
bility  will  be  examined  bv  agents  detailed  for  that  purpose  and  assigned  to  that 
duty  by  special  orders  of  the  Commissioner. 

"Agenta  in  charge  of  districts  will  not  be  expected  to  make  a  formal  examination* 
of  oolTectorB'  offices  unless  specially  directed  and  authorized  so  to  do. 

"Whenever  an  agent  has  reason  to  believe  that  the  interests  of  the  public  service- 
demand  an  immediate  examination  of  a  collector's  office,  he  will  without  delay  advise 
this  office  by  telegraph  and  ask  for  instructions. 

"  Agents  assigned  to  the  duty  of  examining  collectors'  accounts  will  make  such  ex- 
aminationa  only  as  are  directed  by  the  Commissioner.  It  is  the  intention  to  have  the 
acoonnts  of  each  collector  in  the  country  examined  as  often  as  once  a  quarter,  and 
to  so  arrange  assignments  that  each  examination  during  the  year  will  be  made  by  a 
different  agent.  The  object  of  these  examinations  is  primarily  to  ascertain  if  the 
public  money  intrusted  to  collectors  has  been  promptly  and  accurately  accounted 
lot,  to  verify  the  reports  and  returns  made  to  this  office,  and  thns  to  determine  as  to 
the  fidelity  and  integrity  of  the  collector,  and,  secondarily,  to  inspect  the  condition 
of  the  office-records;  to  ascertain  the  business  qualifications  of  the  collector  and  his 
sabordinatee ;  to  see  that  the  districts  are  properly  organized;  that  the  aflairs  of  the 
office  are  conducted  in  an  economical  manner,  with  a  view  to  the  faithful  collection 
of  the  revenue,  and  with  a  properregard  to  the  rights  and  convenience  of  tax-payers." 
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III.  The  GomiBissioner  of  Internal  Bevenne,  with  the  approval  of  the 
Secretary  of  the  Treasury,  is  authorized  to  expend  money  appropriated 
for  detecting  and  bringing  to  trial  and  punishment  persons  guilty  of 
violating  the  iuternalrevenae  laws,  or  conniving  at  the  same  in  cases 
where  such  expenses  are  not  otherwise  provided  for.* 

*  The  statute  is  as  follows : 

''Sec.  3463.  The  CommissioDer  of  Internal  Revenue,  with  the  approval  of  the  Sec- 
retary of  the  Treasury,  is  anthorized  to  pay  such  sumSi  not  exceedin  ji^  in  tbe  aggregtile 
the  sum  appropriated  therefor,  as  he  may  deem  necessary  for  detecting  and  bringing 
to  trial  and  punishment  persons  guilty  of  violating  the  internal-revenue  laws,  or  con- 
niving at  the  same,  in  cases  where  such  expenses  are  not  otherwise  provided  for  by 
law." 

This  section  was  compiled  from  the  act  of  March  %  1867,  sec.  7  (14  Stat.,  473) ;  ftnd 
the  act  of  June  19, 1878  (20  Stat.,  187),  provides  in  respect  of  the  moneys  appropriated 
thalr- 

''  The  Commissioner  of  Internal  Revenue  shall  make  a  detailed  statement  to  Congrois 
once  in  each  year  as  to  how  he  has  expended  this  sum." 

Under  this  law  circulars  offering  rewards  to  informers  were  issued,  No.  99,  Depart- 
ment No.  83,  Internal  Revenue,  July  17,  187*2,  re  vised  as  Department  No.  107,  July  31, 
1873,  and  again  revised  as  Department  No.  161,  December  1, 1875,  as  follows: 

[Circular  No.  99— Second  Revision.] 

CONCERNING  REWARDS  FOR  INFORMATION  LEADING  TO  THE  DETEC- 
TION AND  PUNISHMENT  OF  PERSONS  VIOLATING  INTERNAL-REVENUE 
LAWS. 

ii=75.  J  "Treasury  Department, 

iJTli'ilJ^?  «*«™n!   <  Office  ok  Intkrnal  Revenue, 

lnte™i  KevcBue.  >  Workington,  December  1,  1875. 

Under  and  by  virtne  of  the  provisions  of  tbe  three  thonsand  four  hundred  and  sixty- 
third  section  of  the  Revised  Statutes  of  the  Unit«*d  States,  as  enacted  June  22,  1»74, 
which  authorize  the  Commissioner  of  Internal  Revenue,  with  the  approval  of  the  Sec- 
retary of  the  Treasury,  to  pay  such  sums  as  he  may  deem  necessary,  not  exceeding  in 
the  aggregate  the  hum  appropriated  therefor,  for  detecting  and  bringing  to  trial  and 
punishment  persons  guiity  of  violutiug  the  intern al-revenne  laws,  or  oonnivine  at 
violations  of  the  same,  in  cases  where  such  expenses  are  not  otherwise  provided  for 
by  law,  I  do  hereby,  with  the  approval  of  the  Secietary  of  the  Treasury,  offer  for  in* 
formation  given  by  persons  other  than  officers  of  internal  revenue,  or  persons  appointed 
or  employed  in,  or  acting  in  connection,  with  the  internal-revenue  service,  that  shall 
lead  to  tile  detection  and  punishment  of  pei-sons  guilty  of  violating  the  internal-rev- 
enue laws,  or  conniving  at  the  same,  whether  snob  punishment  m  by  fine,  or  oth^ 
pecuniary  mulct  or  penalty,  or  by  forfeiture  of  property,  such  reward  as  the  Commis- 
sioner of  Internal  Revenue  may  deem  suitable,  bntin  no  case  exceeding  ten  per  centum 
of  the  net  amount  of  the  fines,  penalties,  forfeitures,  and  taxes,  which,  by  reas<m  of 
said  information,  shall  be  recovered  by  suit  or  otherwise  and  actually  paid  to  the 
United  States,  or  of  any  sum  which  shall  be  accepted  in  compromise  by  the  Comniia- 
aioner  of  Internal  Revenue  and  leceived  by  the  United  States;  such  rewards  to  be  paid 
in  cases  which  are  settled  iu  court,  upon  the  duly-authenticated  certificate  of  the 
United  States  District  Att4)rney  having  charge  of  the  case  or  cases,  that  the  person 
claiming  is  the  person  who  furnished  tbe  infurmation  which  led  to  the  detection  and 
punishment  of  ine  violations  of  law  for  which  the  recovery  was  had,  and  npon  aooh 
other  and  additional  proofs  as  the  Commissioner  may  require. 

In  cases  in  which  property  seized,  being  of  the  appraist-d  value  of  fivehnndred  dol- 
lars or  less,  is  disposed  of  by  tbe  Cnllect<ir  under  the  provinious  of  section  3460  of  the 
Revived  Statutes,  the  certificate  of  tbe  Collector  to  that,  fact  will  lie  received,  and  lUao 
to  the  fact  that  the  person  claiming  the  reward  is  tbe  person  who  furnished  the  in- 
formation leaillug  to  such  forfeiture. 

The  rewards  hereby  offered  must  be  understood  to  be  limited  in  their  aggregate  to 
the  Slim  appropriated  therefor. 

This  ofier  will  apply  to  easfs  iu  which  the  information  has  been  or  shall  be  given 
on  or  after  the  first  day  of  December,  1875. 

Annroved-  D.D.PRATT, 

Approvea.  CommiuUmgr, 

B.  H.  Bristow,  Secretary  of  the  Treaeury, 
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Annual  appropriations  have  been  regularly  made  for  the  payment  of 
the  expenses  of  detecting  and  bringing  to  trial  and  punishment  viola- 
tors of  the  internal-revenue  laws,  including  payments  for  information 
and  detection.* 

June  27, 1882,  the  Commissioner  of  Internal  Revenue,  by  letter  to  B. 
II.  Collins,  a  clerk  in  his  office,  directed  him  ^^to  make  an  examination 
and  report  to  this  office  upon  Form  188  as  to  the  condition  of  the  offices 
of  "collectors''  therein  named,  to  '*make  an  accurate  count  of  all 
stamps  •  •  •  and  the  public  money  in  the  hands  of  the  collector  and 
ilia  deputies,''  and  to  commence  his  work  June  30.  The  clerk  performed 
the  duties  assigned  him,  and  his  bill  of  traveling  and  hotel  expenses, 
$91.35,  was  approved  July  18,  by  the  Commissioner  of  Internal  Be  venue, 
and  on  July  19,  the  Fifth  Auditor  made  a  statement  of  the  account,  and 
a  report  to  the  First  Comptroller,  on  which  the  account  is  adjusted  pay- 
able out  of  the  appropriation  for  salaries  and  expenses  of  agents,  &c., 
[for  miscellaneous  expenses]. 

The  question  is  presented  whether  this  appointment  was  authorized, 
and  the  expenses  a  proper  charge  to  be  paid. 


Dbcisiox  by  William  Lawrkt^ce,  First  Comptroller: 
The  inquiries  presented  require  a  consideration  of  several  questions. 
The  Secretary  of  the  Treasury,  as  incident  to  the  authority  given  him 
by  law,  may,  upon  general  principles  in  the  law  of  agency,  appoint 
agents  to  investigate  the  official  transactions  of  collectors  of  internal 
revenue,  and  the  condition  of  their  offices.  He  is  the  head  of  the  Treas- 
ury Dei>artment  (Bev.  Stats.,  233);  he  is  required  *'to  superintend  the 
collection  of  the  revenue"  (Rev.  Stats.,  248),  to  issue  instructions  and 
I'egulations  for  the  execution  and  enforcement'of  the  revenue  laws  (Bev. 
Stats.,  251),  and  by  many  provisions  is  charged  with  the  duty  of  super- 
vising and  conducting  the  fiscal  operations  of  the  government.  The 
general  i>owers  thus  given  include  as  incidental  thereto  the  authority 
to  appoint  agents  to  make  the  investigations  stated  when  he  deems 
them  necessary  to  the  due  execution  of  the  laws.  The  statute  recog- 
nizes this  general  authority.  (Bev.  Stats.,  183, 3681.)  It  is  a  principle 
in  the  law  of  official  as  of  private  agency,  that  when  the  means  are  not 

In  practice  agents  are  also  appointed  directly,  or  authority  is  given  by  letter  of  the 
Commissioner  to  internal-revenue  agents  respectively  '^  to  employ^'  a  designated  per- 
son for  a  fixed  time  and  on  a  prescribed  compensation  ''for  the  purpose  of  assisting 
yon  [him]  in  the  discovery  of  violations  of  internal-revenue  laws." 

*The  appropriation  for  the  fiscal  year  1882  is  in  the  usual  form,  as  follows: 

''For  detecting,  and  bringing  to  trial  and  punishment,  persons  guilty  of  violating 
the  internal-revenue  laws,  or  accessory  to  the  same,  including  payments  for  informa- 
tion and  detection,  seventy-five  thousand  dollars  ;  and  the  Commissioner  of  Internal 
Revenue  shall  make  a  detailed  statement  to  Congress  once  in  each  year  as  to  how  he 
has  expended  this  sum ;  and  also  a  detailed  statement  of  all  miscellaneous  expendi- 
tures in  the  Division  of  Internal  Revenue  for  which  appropriation  is  made  in  this  act.'' 
(Act  March  3,  IdSI,  21  Stat.,  a95.) 

This  is  made  to  carry  out  thp  provision  of  section  3463  of  the  Bovised  Statutes. 

BOls  for  expenses  are  allowed  by  the  Commissioner  and  approved  by  the  Secretary, 
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prescribed  by  which  a  duty  is  to  be  performed,  or  authorized  object 
attained,  the  authority  to  use  the  requisite,  usual,  and  proper  means  is 
implied.  ^'In  statutes  incidents  are  always  supplied  by  intendments.^ 
Quando  lex  aliquid  eoncedit^  concedere  videtur  et  u2,  per  quod  devenitur  ad 
illud.  (Potter's  Dwarris,  123;  United  States  v.  Macdaniel,  7  Pet,  1; 
Gratiot  v.  United  States,  15  Jd.,  336;  Inspectors'  Case,  1  Lawrence, 
Compt.  Dec.,  2d  ed.,  201;  Swamp-Land  Case,  2  Jd.,  138;  4  Op.  Att. 
Gen.,  248.)  If  the  Secretary  of  the  Treasury  deems  it  advisable  to  ap- 
point a  clerk  in  the  department  as  snch  agent,  his  authority  to  do  so 
has  been  fully  settled.  The  necessities  of  the  service  may  require  the 
skill  which  such  agent  may  have.  In  the  service  required  he  acts  an 
special  agent,  not  as  clerk.  (Bender's  Case,  1  Lawrence,  Gompt.  Dec., 
2d  ed.,  317;  Bender's  Case,  second  Tb.y  400.)  But  the  incidental  an 
thority  arising  in  the  manner  stated  may  be  taken  away  by  legislation. 

1.  If  specific  provision,  ample  and  plenary,  be  made  by  statute  for  the 
service  stated,  this  will  be  deemed  exclusive,  and  there  can  be  no  inci- 
dental authority  to  exercise.  (Birch's  Case,  1  Lawrence,  Compt.  Dec., 
164.) 

2.  An  express  statutory  prohibition  or  provision  may,  of  course? 
restrain  or  limit  the  power  which  would  otherwise  arise  by  implication, 
or  as  incidental  to  principal  authority. 

The  statute  does  not  in  words  or  name  contain  specific  plenary  and 
exclusive  provision,  necessarily  or  especially  for  the  service  in  question, 
and  hence,  there  is,  thus  far,  no  exclusion  of  the  incidental  authority 
mentioned.  But  it  does  make  provision  for  thirty-five  internal-revenue 
agents  (Bev.  Stats.,  3152  as  amended),  and  they  may  be,  and  are,  under 
regular  standing  instructions,  assigned  to  the  larger  part  of  the  kind 
of  service  in  question.  If  it  be  said  that  the  authority  to  appoint  such 
agents  is  in  the  Commissioner  of  Internal  Bevenue,  and  that  the  assign- 
ment to  such  service  rests  in  his  discretion,  and  even  that  the  Secrotaiy 
of  the  Treasury  cannot  control  snch  appointments  or  assignments — a 
question  not  necessary  to  be  decided — the  statute  nevertheless  has  de- 
clared that  <^  no  [other]  general  or  special  agent  or  inspector,  by  whatever 
designation  he  may  be  known,  of  the  Treasury  Department  in  connection 
with  the  internal  revenue,  •  •  •  shall  be  appointed,  commissioned, 
employed,  or  continued  in  office."  This  prohibition  is  very  general  and 
comprehensive.  The  rule  of  construction  is  well  understood  that "  what 
is  generally  spoken  shall  be  generally  understood,  unless  it  be  qualified 
by  some  special  subsequent  words."  (Broom,  Leg.  Max.,  647.)  The 
general  language  of  the  statute  might  be  restrained  to  apply  only  to 
the  Commissioner,  and  not  to  the  Secretary,  but  for  the  full  and  explicit 
language  that  its  prohibition  applies  to  all  agents  ^^  of  the  Treasury 
Department."  It  is  not  possible  to  give  effect  to  the  clear  and  compre- 
hensive words  of  the  prohibition,  without  requiring  it  to  limit  all  other 
general  authority  to  appoint  agents.  There  is  no  room  for  a  construc- 
tion in  pari  materia  which  can  permit  a  different  result.  The  words  of 
the  prohibition  have  some  purpose  to  which  effect  must  be  given.     The 


Digitized  by  VjOOQIC 


Olerlca  to  Investigate  Collectors^  Offices — Clerks^  Investigation  Case,    247 

sole  qaestion  then  is  this:  Is  a  clerk  in  the  department,  when  assigned 
to  the  daty  in  qaestion,  a  "  general  or  special  agent  or  inspector  •  •  • 
in  connection  with  the  internal  revenue,"  within  the  meaning  of  the 
prohibitory  statute  T    It  is  clear  he  is  such  agent. 

A  clerk  when  assigned  to  the  duty  of  examining  the  office  of  a  collector 
acts  as  special  agent,  and  not  in  his  official  character  as  clerk.  This  is 
clear  from  (I)  the  place  of  service,  (2)  the  character  of  the  service,  and 
(3),  but  for  the  prohibition  contained  in  section  3152  of  the  Revised 
Statutes  as  amended  by  the  act  of  March  1, 1879,  the  authority  under 
which  he  might  act. 

1.  The  statute  declares  that  ''There  shall  be  at  the  seat  of  govern- 
ment [Washington,  D.  0.]  •  •  •  the  Department  of  the  Treasury," 
(Rev.  Stats.,  233),  and  that  "There  shall  be  in  the  department"  (Rev. 
Stats.,  235),  certain  clerks  therein  specified,  including  those  in  the  office 
of  the  Commissioner  of  Internal  Revenue.  The  Commissioner  is  an  offi- 
cer, and  has  an  office  "in  the  Department  of  the  Treasury"  (Rev.  Stats., 
319),  and  this  "shall  be  [is]  at  the  seat  of  Government."  (Rev.  Stats., 
233.)  The  same  principle  is  recognized  in  other  provisons.  (Rev.  Stats., 
lee,  171,  173, 174.)  The  fourth  section  of  the  Mt  of  August  5,  1882 
(22  Stat.,  255),  shows  that  clerks  in  the  Departments  at  Washington 
are  to  be  employed  therein,  and  only  at  the  service  which  properly 
belongs  to. clerks  as  such.    It  is  as  follows: 

"  Sec.  4.  That  no  civil  officer,  clerk,  draughtsman,  copyist,  messenger, 
assistant  messenger,  mechanic,  watchman,  laborer,  or  other  employee 
shall  after  the  first  day  of  October  next  be  employed  in  any  of  the 
executive  departments,  or  subordinate  bureaus  or  offices  thereof  at  the 
seat  of  government,  except  only  at  such  rates  and  in  such  numbers, 
respectively,  as  may  be  specifically  appropriated  for  by  Congress  for 
such  clerical  and  other  personal  services  for  each  fiscal  year;  and  no 
civil  officer,  clerk,  draughtsman,  copyist,  messenger,  assistant  mes- 
senger,  mechanic,  watchman,  laborer,  or  other  employee  shall  here- 
after be  employed  at  the  seat  of  government  in  any  executive  de- 
partment or  subordinate  bureau  or  office  thereof  or  be  paid  from 
any  appropriation  made  for  contingent  expenses,  or  for  any  specific 
or  general  i>urpose,  unless  such  employment  is  authorized  and  pay- 
ment therefor  specifically  provided  in  the  law  granting  the  appropria- 
tion, and  then  only  for  services  actually  rendered  in  connection  with 
and  for  the  purposes  of  the  appropriation  from  which  payment  is  made, 
and  at  the  rate  of  compensation  usual  and  proper  for  such  services,  and 
aftor  the  first  day  of  October  next  section  one  hundred  and  seventy-two 
of  the  Revised  Statutes,  and  all  other  laws  and  parts  of  laws  inconsist- 
ent with  the  provisions  of  this  act,  and  all  laws  and  parts  of  laws  au- 
thorizing the  employment  of  officers,  clerks,  draughtsmen,  copyists, 
messengers,  assistant  messengers,  mechanics,  watchmen,  laborers,  or 
other  femployees  at  a  different  rate  of  pay  or  in  excess  of  the  numbers 
anthorized  by  appropriations  made  by  Congress,  be,  and  they  are 
hereby,  repealed ;  and  thereafter  all  details  of  civil  officers,  clerks,  or 
other  subordinate  employees  from  places  outside  of  the  District  of  Co- 
lumbia for  duty  within  the  District  of  Columbia,  except  temporary 
details  for  duty  connected  with  their  respective  offices,  be,  and  are 
hereby,  prohibited;  and  thereatler  all  moneys  accruing  from  lapsed 
salaries,  or  from  unused  appropriations  for  salaries,  shall  be  covered 
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into  tbe  Treasury :  Provided^  That  the  sums  herein  Rpecifically  ap- 
propriated for  clerical  or  other  force  heretofore  paid  for  out  of  gen- 
eral or  specific  appropriations  may  be  used  by  the  several  heads  of 
departments  to  pay  such  force  until  the  said  several  heads  of  depart- 
ments shall  have  adjusted  the  said  force  in  accordance  with  the  pro- 
visions of  this  act;  and  such  adjustment  shall  be  effected  before  Oc- 
tober first,  eighteen  hundred  and  eighty-two.  And  in  making  such 
adjustment  the  employees  herein  provided  for  shall,  as  far  as  may  be 
consistent  with  the  interests  of  the  service,  be  apportioned  among 
the  several  States  and  Territories  according  to  population :  Provided 
further^  That  any  person  performing  duty  in  any  capacity  as  officer, 
clerk,  or  otherwise  in  any  department  at  the  date  of  the  passage  of  this 
act  who  has  heretofore  been  paid  from  any  appropriation  made  for  con- 
tingent expenses  or  for  any  contingent  or  general  purpose,  and  whose 
office  or  place  is  specifically  provided  for  herein,  under  the  direction  of 
the  head  of  that  department  may  be  continued  in  such  office,  clerkship, 
or  employment  without  a  new  appointment  thereto,  but  shall  be  charged 
to  the  quotas  of  the  several  States  and  Territories  from  which  they  are 
respectively  appointed  and  nothing  herein  shall  be  construed  to  repeal 
or  modify  section  one  hundred  and  sixty-six  of  the  Revised  Statutes  of 
the  United  States." 

It  is  not  doubted  that  a  clerk  in  the  Treasury  Department  may,  even 
as  such,  be  required  to  perform  some  services  away  from  Washington 
pertaining  to  his  duties  as  clerk,  or  necessary  to  enable  him  or  other 
clerks  to  perform  duties  in  the  Department.  This  might  be  incidental 
to  the  official  clerical  duties  required  by  law.  But  this  by  no  means 
reaches  duties  having  no  connection  with  clerical  services. 

2.  The  character  of  the  service,  shows  that  it  does  not  pertain  to  the 
office  of  clerk.  The  general  duties  of  a  clerk  are  well  understood.  Bon- 
vier  says,  the  term  clerk  when  applied  to  officers  means  ^^a  person  em- 
ployed in  an  office,  public  or  private,  for  keeping  records  or  accounts. 
His  business  is  to  write  or  register  in  proper  form  the  transactions  of 
the  tribunal  or  body  to  which  he  belongs.^  He  then  says :  ^^  Some  clerks, 
however,  have  little  or  no  writing  to  do  in  their  offices :  as  the  clerk  of 
the  market,  whose  duties  are  confined  to  superintending  the  market.** 
It  is  nowhere  intimated  that  the  investigation  of  the  affairs  of  a  distant 
office  pertain  to  the  office  of  clerk.  Such  investigations  have  by  gen- 
eral usage  been  deemed  as  services  of  a  special  agent.  On  the  I9th 
September,  1843,  the  Secretary  of  War,  desiring  to  investigate  charges 
incidentally  tending  to  implicate  persons  employed  by  tbe  government 
in  carrying  on  intercourse  with  Indian  tribes,  asked  the  Attorney-Oen* 
eral  if  the  expenses  could  be  paid  '^of  a  special  agent  or  commissioner" 
to  make,  the  investigation.  (Swamp  Land  (^ase,  2  Lawrence,  Compt. 
Dec.,  138.)  The  Attorney-General  (4  Op.,  248)  held  that "  the  executive 
department,  being  charged  with  the  duty  of  seeing  that  the  laws  are 
faithfully  executed,  has  authority  to  appoint  commissioners  and  agents 
to  make  investigations  required  by  acts  of  Congress.^'  The  terras  em- 
ployed are  ^<  commissioners  and  agents.''  The  service  is  regarded  as 
that  of  an  agent,  not  of  a  clerk.  The  fact  that  it  may  be  rendered  by 
an  agent  who  holds  no  office  indicates  clearly  that  it  is  not  an  official 
duty. 
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3.  The  authority  of  law,  ander  which  the  duties  could  be  performed 
but  for  the  prohibition  already  mentioned,  is  wholly  different  from  that 
requiring  official  clerical  service.  Section  183  of  the  Revised  Statutes 
provides  that: 

<<  Any  officer  or  clerk  of  any  of  the  Departments  lawfully  detailed  to 
investigate  frauds  or  attempts  to  defraud  on  the  government,  or  any 
irregularity  or  misconduct  of  any  officer  or  agent  of  the  United  States, 
shall  have  authority  to  administer  an  oath  to  any  witness  attending  to 
testify  or  depose  in  the  course  of  such  investigation." 

This  does  not  by  its  terms  give  authority  to  detail  clerks  to  investi- 
gate frauds,  but  it  was  enacted  in  view  of  the  fact  that  other  statutes 
then  did,  and  generally  would,  authorize  such  detail.  Here  this  section 
refers  to  clerks  ^^ lawfully  detailed,"  clearly  implying  that  the  detail  is 
to  be  in  pursuance  of  some  other  statute.  Such  details  are  generally 
made  under  the  implied  or  incidental  authority  of  the  Secretary  of  the 
Treasury,  arising  out  of  the  duty  imposed  by  statutes  to  perform  some 
official  act.  (4  Op.,  248;  Eveleth's  case,  2  Lawrence,  Compt.  Dec,  20.) 
The  authority  to  make  the  detail  in  this  case,  were  it  not  for  the  pro- 
hibition already  mentioned,  would  be  found  in  the  power  of  the  Secretary 
'*  to  snx)6rintend  the  collection  of  the  revenue"  (Rev.  Stats.,  248),  to  issue 
instructions  and  regulations  for  the  execution  and  enforcement  of  the 
revenue  laws  (Rev.  Stats.,  261),  the  appropriation  "For  detecting,  and 
bringing  to  trial  and  punishment,  persons  guilty  of  violating  the  internal- 
revenue  laws"  (21  Stat,  395),  and  other  provisions  giving  general  power 
in  relation  to  revenues  and  revenue  officers.  This  is  recognized  by  the 
&et  that  the  expenses  of  clerks  so  detailed  have  been  paid  out  of  an 
appropriation  "for  salaries  and  expenses  of  agents  •  •  •  and  for 
miscellaneous  expenses."  No  clerk  has  ever  been  paid  expenses  while 
performing  his  duties  as  such  in  any  department.  These  miscellaneona 
expenses  are  such  as  relate  to  the  internal-revenue  service  away  from 
Washington,  and  especially  those  of  agents.  (Act  March  3, 1881,  21 
Btats.,  395).  And  expenses  are  only  payable  to  those  who  render  service 
contemplated  by  this  appropriation  act,  which  does  not  apply  to  clerks 
as  such.  The  fact  that  a  detail  to  this  special  service  is  made  in  writing 
shows  that  it  is  not  required  as  a  part  of  the  official  duties  of  a  clerk.  The 
duties  of  a  clerk  are,  or  may  be,  performed  under  "regulations"  of  the 
Secretary  (Rev.  Stats.,  161);  the  chief  clerk  is  authorized  to  distribute 
the  duties  of  clerks  (Rev.  Stats.,  174^  act  March  3, 1853,  sec.  3, 10  Stat.,. 
209),  the  Deputy  Fii-st  Comptroller  has  duties  as  to  clerks  (Rev.  Stats.,. 
173, 174;  act  of  March  3, 1875,  sec.  2, 18  Stat.,  396,  398)  in  the  First 
Comptroller's  Office;  the  chief  clerk  in  the  office  of  the  Commissioner  of 
Internal  Revenue  has  a  similar  duty  (Rev.  Stats.,  173, 174);  but  none 
of  the  chief  clerks  exercise  any  control  over  special  agents,  though  they 
are  frequently  appointed  as  special  agents.  All  this  shows  that  the 
duties  of  clerks  rest  upon,  and  are  authorized  by,  wholly  different  stat- 
utes from  those  under  which  special  agents  act.  It  is  clear  that  the 
duties  under  consideration  may  be,  and  generally  are,  performed  by  the 
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thirty-five  authorized  internal-revenue  agents.  They  are  then  actmg 
in  the  line  of  duty  as  agents,  and  in  a  service  not  belonging  to  clerks 
in  the  Department.  They  are  appointed  for  a  service  different  from 
that  for  which  clerks  are  appointed.  The  duty  of  investigating  the 
offices  of  collectors  of  internal  revenue  belongs  either  to  the  one  or  the 
other  of  two  classes,  (1)  agency,  or  (2)  clerical.  It  cannot  belong  to  both. 
When  provision  is  made  adequate  and  plenary  for  this  service  through 
internal-revenue  agents,  it  is,  on  general  principles,  to  be  deemed  the  only 
and  exclusive  authorized  provision.  (Birch's  case,  1  Lawrence,  Gompt* 
Dec,  154.) 

Since  the  act  of  August  5, 1882,  section  4,  and  after  October  1, 1882, 
no  clerk  or  employ^  "  in  any  of  the  executive  departments,  •  •  • 
at  the  seat  of  government,"  can  be  employed  ^^  except  only  at  such  rates 
and  in  such  numbers,  respectively,  as  may  be  specifically  appropriated 
for  by  Congress."  The  effect  is,  that  clerks  exist  only  in  offices  created 
by  act  of  Congress,  and  not  by  creation  of  the  head  of  a  department 
to  carry  out  the  purposes  of  any  appropriation  act  for  any  object.  Spec- 
ial agents,  on  the  contrary,  can  be  so  appointed  to  render  services 
requisite  away  from  the  seat  of  government  under  such  acts.  The  serv- 
ice now  in  question  is  to  be  performed  away  from  Washington,  and 
falls  within  the  range  of  duties  of  agents.  There  is  no  specific  authority 
to  detail  a  clerk  to  the  service  in  question.  There  is,  in  the  absence  of 
the  restraining  statute,  implied  authority  to  appoint  an  agent  or  detail 
a  clerk  as  such  for  this  service.  If  a  clerk  be  detailed,  it  is  bj  virtue 
of  the  authority  to  employ  agents,  and  not  of  the  power  to  appoint  or 
direct  clerks.  In  view  of  all  this,  it  may  be  fairly  concluded  that  there 
is  no  authority  to  detail  a  clerk  for  this  service.  The  general  prohibition 
referred  to  (Bev.  Stats.,  3152)  does  not  interfere  with  the  appointmmit 
of  agents  ''for  detecting  and  bringing  to  trial  and  punishment  persons 
guilty  of  violating  the  internal-revenue  laws."  They  are  authorized  by 
section  3463  of  the  Bevised  Statutes.  This  section  is  in  pari  materia 
with  section  3152;  both  are  to  be  construed  together,  and  effect  given  to 
both,  so  that  neither  one  may  restrict  the  operation  of  the  other.  By 
the  general  rule  of  construction  each  section  should  be  held  to  have  a 
purpose  not  covered  by  the  other.  (Huidekoper's  Case,  2  Lawrenoe, 
Compt.  Dec,  2d  ed.,  354;  s.  o.,  3  Lawrence,  Compt.  Dec.,  155;  Hard- 
castle,  Statutory  Law  83, 109 ;  Pretty  v.  Solly,  26  Beav.,  606 ;  De  Winton 
V.  Brecon,  28  L.  J.,  Ch.,  604;  Churchill  v.  Crease,  5  Bingh.,  180.)  This 
cannot  always  be  done  as  to  these  sections,  because  under  section  3152 
agents  may  be  assigned  to  any  duty  which  tiie  Commissioner  <<at  his 
discretion  •  •  •  may  deem  necessary."  Whatever  doubt  might 
have  existed  as  an  original  question  as  to  the  proi>er  construction,  it  is 
settled,  as  stated,  by  usage  and  by  appropriations  made  by  Congress. 
Agents  may,  therefore,  be  appointed  under  both  sections,  though  pos- 
sibly sometimes  acting  for  the  same  purposes,  but  offi4nal  or  quasi  ci- 
ficial  duties  required  of  agents  under  section  3152  cannot,  as  a  general 
rule,  be  performed  by  employes  under  section  3463. 
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UDder  the  statutes  applicable  generally,  a  clerk  in  the  Treasury  De- 
partment cannot  be  detailed  for  any  duty  away  from  Washington,  ex- 
cept by  authority  of  the  Secretary.  The  statute  authorizes  clerks  for 
duty  in  the  department,  and  no  statute  has  given  the  head  of  a  bureau 
authority  to  assign  them  to  duty  elsewhere.  The  exercise  of  such 
power  is  utterly  inconsistent  with  the  authority  of  the  Secretary  to 
^^  prescribe  regulations  •  •  •  for  the  •  •  •  conduct  of  clerks '* 
and  <^  the  performance  of  business"  (Bev.  Stats.,  161) ;  inconsistent  with 
bis  authority  to  ^^  alter  the  distribution  among  the  various  bureaus 
•  •  •  of  the  clerks"  (Rev.  Stats.,  166)5  destructive  of  the  duties 
required  of  clerks  "in  the  Department"  (Rev.  Stats.,  162,163, 169, 235, 
236) "  at  the  seat  of  Governmen  t."  (Rev.  Stats.,  171, 233 ;  act  of  August 
5,  1882,  sec.  4) 

The  history  and  course  of  legislation  in  relation  to  the  execution  of 
the  internal-revenue  laws  show  that  ample  provision  has  always  been 
made  for  the  examination  of  collectors'  offtces  without  a  special  detail 
of  clerks  for  that  purpose. 

Section  4  of  the  act  to  provide  internal  revenue,  &c.,  approved  June 
:30, 1864  (13  Stat,  224),  authorized  the  Secretary  of  the  Treasury  to 
appoint  not  exceeding  five  revenue  agents  "whose  duties  shall  be,  under 
the  directiom  of  the  Secretary  of  the  Treasury,  to  aid  in  the  preven- 
tion, detection,  and  punishment  of  frauds  upon  the  internal  revenue, 
and  in  the  enforcement  of  the  collection  thereof  •  •  •."  These  agents 
were  to  be  paid  "  in  addition  to  .the  expenses  necessarily  incurred  by 
them  "  compensation  or  salary  "  not  exceeding  two  thousand  dollars  per 
annum."  The  act  of  March  3, 1865  (13  Stat.,  469),  amended  this  section 
so  as  to  authorize  the  appointment  of  ten  revenue  agents. 

Section  5  of  said  act  of  1864  authorized  the  Secretary  of  the  T^asury 
to  "appoint  inspectors  in  any  assessment  district  when  in  his  jnogment 
it  may  be  necessary  for  the  purpose  of  the  proper  enforcement  of  the 
internal  revenue  laws  or  the  detection  of  frauds,"  and  it  was  therein 
provided  that  "such  inspectors  and  revenue  agents  aforesaid  shall  be 
subject  to  the  rules  and  regulations  of  the  said  secretary,  and  have  all 
the  powers  conferred  upon  any  other  officer  of  internal  revenue  in 
making  any  er-amination  of  persons^  booJcSy  and  premises  which  may  be  neces- 
sary in  the  discharge  of  the  duties  oj  their  offioe  ".  And  that  "  the  compen- 
sation of  such  inspectors  shall  be  fixed  and  pahi  for  such  time  as  they 
may  be  actually  employed,  not  exceeding  four  dollars  per  day,  and  their 
juHt  and  proper  travelling  expenses." 

These  pn>visious  show  that  the  agents  and  inspectors  referred  to 
were  to  be  employed  in  the  prevention  and  detection  of  fraud  on  the 
internal  revenue;  and  they  have  always  been  construed  as  authorizing 
these  officers  to  enter  premises,  and  to  examine  books  and  persons  in 
respect  of  taxable  business,  trades,  or  articles.  These  officers  were  thus 
clothed  with  plenary  express  power  to  examine  collectors'  offices.  And 
if  by  any  rule  of  construction  it  could  be  held  the  statutes  did  not  give 
express  power,  it  is  clear  that  the  Secretary  of  the  Treasury  might 
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specially  instrnct  any  such  agent  or  iDspector  to  examine  and  report  on 
the  condition  of  a  collector's  office.  The  anthority  to  so  instrnct  and 
thus  to  examine  woald  be  manifestly  incidental  to  the  general  powers 
given.  Hence  the  practice  arose  of  making,  by  a  designated  agent  or 
agents,  occasional  administrative  examinations  into  the  manner  of 
transacting  business  in  the  several  offices  of  collectors  of  internal  rev- 
enue. 

In  addition  to  these  agents  and  inspectors,  other  inspectors,  and  in  some 
cases  assistant  inspectors,  were,  under  section  58  of  the  act  of  June  90. 
1864,  and  section  29  of  the  act  of  July  13, 1860,  appointed  by  the  Sec- 
retary of  the  Treasury  at  every  distillery  established  according  to  law. 
The  duties  of  these  officers  were  similar  to  those  now  performed  by 
storekeepers  and  gangers  at  distilleries  and  distillery  warehouses.  Sec- 
tion 30  of  the  act  of  July  13, 1866,  authorized  the  Secretary  to  appoint 
in  addition  to  these  inspectors  one  or  mor^  '^  general  inspectors  of 
spirits,''  in  **  every  collection  district  where  the  same  shall  be  necessary.'* 
These  general  inspectors  performed  duties  similar  to  those  performed 
by  gangers,  as  well  outside  as  inside  of  distillery  premises.  Under  said 
sections,  58  and  29,  the  Secretary  of  the  Treasury  appointed  wherever 
the  same  was  necessary  in  any  collection  district  one  or  more  inspecton> 
of  "refined  coal  oil  or  other  oil,  tobacco,  cigars,  and  other  articles." 

Under  the  act  of  1864  these  inspectors,  and  also  inspectors  of  spirits, 
were  compensated  by  fees  prescribed  by  the  Commissioner  of  Internal 
Kevenue,  and  paid  by  the  owner  or  manufacturer  of  the  articles  inspected. 
Under  the  act  of  1866  distillery  inspectors  were  paid  five  dollars  a  day 
and  fees  on  spirits  Inspected,  which  per  diem  and  fee«  were  assessed 
on  and  paid  by  the  distillers.  The  act  of  March  2, 1867,  section  17 
(14  S^t.,  481),  repealed  the  authority  to  appoint  distillery  inspectors. 
It  required  the  general  inspectors  to  inspect,  gauge,  and  mark  spirits 
before  removal  from  distilleries,  and  imposed  the  other  duties  of  dis- 
tillery inspectors  upon  "such  other  duly  appointed  officers  as  may 
be  [were]  designated  by  the  Commissioner  of  Internal  Revenue."  So 
remained  the  law  until  the  passage  of  the  act  of  July  20,  1868.  Sec- 
tion 49  of  the  act  authorized  the  Secretary  of  the  Treasury,  on  the 
recommendation  of  the  Commissioner  of  Internal  Revenue,  to  appoint 
not  exceeding  twenty-five  officers,  to  be  called  supervisors  of  internal 
revenue.  This  section  placed  the  supervisors  under  the  direction  of  the 
Commissioner,  and  imposed  upon  them  the  duties  performed  by  the 
revenue  agents  and  inspectors  provided  for  in  sections  4  and  5  of  the 
act  of  June  30,  1864 ;  and  in  addition  thereto  the  duty  "  to  examine  into 
the  efficiency  an4  conduct  of  all  officers  of  internal  revenue  within  his  [such 
supervisor's]  district;^  and  in  addition  to  this  duty  it  conferred  on  the 
supervisors  the  power  to  transfer  or  suspend  from  duty  when  considered 
necessary,  within  their  district,  any  inspector,  ganger,  or  storekeeper^ 
and  section  61  authorized  them  in  case  of  fraud  or  gross  neglect  of  duty 
to  suspend  from  duty  any  collector  or  assessor  within  their  respective 
supervisoral  districts. 
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SeotioQB  23  and  24  of  tbe  act  provided  for  the  appointment  by  the 
Secretary  of  the  Treasury  of  storekeepers — one  or  more  at  each  bonded 
or  distillery  warehouse,  and  such  number  of  gangers  of  distilled  spirits 
as  might  be  necessary — ^the  former  to  be  paid  by  the  United  States  not 
exceeding  five  dollars  a  day,  and  the  latter,  by  fees  prescribed  by  the 
Commissioner  of  Internal  Revenue,  the  aggregate  monthly  fees  being 
limited  to  the  rate  of  three  thousand  dollars  per  annum,  which  fees  were 
paid  to  the  collectors  by  the  owners  or  producers  of  the  articles  gauged, 
and  by  the  collectors  to  the  gangers.  Section  50  provided  for  the  em- 
ployment  by  the  Commissioner  of  Internal  Bevenue  of  "competent  de- 
tectives, not  exceeding  twenty-five  in  number"  to  be  assigned  to  such 
detective  duty  under  the  direction  of  the  supervisors,  or  such  other 
special  duty  as  the  Commissioner  might  deem  necessary.  Then  it  was 
provided  in  the  same  section  that  after  July  30, 1868,  "no  general  or 
special  agent,  or  inspector,  by  whatever  name  or  designation  he  may  be 
known,  of  the  Treasury  Department  in  connection  with  the  internal 
revenue,  except  inspectors  of  tobacco,  snuff  and  cigars,  and  except  as 
provided  for  in  this  [that]  act,  shall  be  appointed,  commissioned,  em- 
ployed, or  continued  in  office,  and  the  term  of  office  or  employment  of 
all  such  general  or  special  agents  or  inspectors  •  •  •  shall  expire  ten 
days  after  this  act  shall  take  effect." 

Taking  into  consideration  this  prohibition,  and  the  sections  of  the 
internal-revenue  laws  to  which  it  relates,  and  the  fact  that  ample  pro- 
vision is  made  to  examine  collectors'  offices,  and  that  Congress  intended 
to  prevent  all  abuses  of  the  power  to  appoint  agents,  it  is  reasonable  to 
conclude  that  the  purpose  of  this  legislation  was  to  abolish  the  offices 
of  agents  and  inspectors  appointed  under  sections  4  and  5  and  58  of  the 
act  of  June  30, 1864,  and  sections  29  and  30  of  the  act  of  July  13,%866, 
except  inspectors  of  tobacco  and  cigars,  and  all  special  agents  of  what- 
ever character.  The  language  of  the  prohibition  is  so  broad  and  general 
that  it  comprehends  all.  If  the  purpose  of  Congress  had  been  simply  to 
limit  the  number  of  officers,  or  quasi  officers,  specifically  named  in  the 
ioternal-revehue  laws,  that  purpose  would  have  been  accomplished  by 
prescribing  the  number.  The  prohibition  in  general  terms  must  be  con- 
strued as  having  some  other  purpose  than  that  which  was  already  ac- 
complished by  a  limitation  of  the  number  of  officers  and  agents.  And 
to  limit  the  number  of  officers  and  agents,  and  to  allow  clerks  to  be  de- 
tailed as  agents  without  limit,  would  render  nugatory  and  of  no  avail 
the  general  prohibition. 

The  act  of  June  6, 1872  (17  Stat.,  230),  amending  sections  49  and  50 
of  the  act  of  1868,  reduced  the  number  of  supervisors  to  ten,  and  changed 
the  title  of  the  detectives  employed  under  section  50  to  that  of  "agents." 
Thedoties  of  agents  were  the  same  as  those  prescribed  for  the  detectives. 
The  act  of  August  15, 1876  (19  Stat.,  152),  repealed  the  law  under  which 
supervisors  of  internal  revenue  were  appointed,  and  conferred  upon  the 
Commissioner  of  Internal  Bevenue  the  power  of  transfer  and  suspension 
vested  in  the  supervisors.    The  act  of  Maich  1, 1879  (20  Stat.,  329), 
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authorized  the  Commissioner  of  Internal  Revenue  to  employ  not  ex- 
ceeding thirty-five  agents  and  contained  the  same  prohibition  in  respect 
of  the  employment  of  additional  agents  as  that  provided  in  the  act  of 
July  20,  1868.     (Rev.  Stats.,  3162.) 

It  appears  to  have  been  the  intention  of  Congress  that  all  duties  to 
be  performed,  and  all  services  to  be  rendered  in  the  several  collection 
districts,  are  to  be  performed  or  rendered  by  the  local  officers  therein 
or  by  the  revenue  agents.  This  can  be  gathered  from  the  folloviiig 
sections  of  the  Revised  Statutes: 

Seo.  1790.  No  officer  or  clerk  whose  duty  it  is  to  make  payments  on 
account  of  the  salary  or  wages  of  any  officer  or  person  employed  in  con- 
nection with  the  customs  or  the  internal-revenue  service,  shall  make 
any  payment  to  any  officer  or  person  so  employed  on  account  of  serv- 
ices rendered,  or  of  salary,  unless  such  officer  or  person  so  to  be  paid 
has  made  and  subscribed  an  oath  that,  during  the  peiiod  for  which  he 
is  to  receive  pay,  neither  he,  nor  any  member  of  his  family,  has  received, 
either  personally  or  by  the  intervention  of  another  party,  any  money 
or  compensation  of  any  description  whatever,  nor  any  promises  for  the 
same,  either  directly  or  indirectly,  for  services  rendered  or  to  be  rendered, 
or  acts  performed  or  to  be  performed,  in  connection  with  the  castoms  or 
Internal  revenue;  or  has  purchased,  for  like  services  or  acts,  from  any 
importer,  if  affiant  is  connected  with  the  customs,  or  manufacturer,  if 
affiant  is  connected  with  the  internal-revenue  service,  consignee,  agent, 
or  custom-house  broker,  or  other  person  whomsoever,  any  uierchandise, 
at  less  than  regular  retail  market  prices  therefor. 

Sec.  3171.  If  any  officer  appointed  under  and  by  virtue  of  any  act  to 
provide  internal  revenue,  or  any  person  acting  under  or  by  authority 
of  any  such  officer,  shall  receive  any  injury  to  his  person  or  property^ 
in  the  discharge  of  his  duty^  under  any  law  of  the  United  States  for  the 
oollection  of  taxes,  he  shall  be  entitled  to  maintain  suit  for  damage 
thenar,  in  the  circuit-court  of  the  United  States,  in  the  district  where- 
in the  party  doing  the  injury  may  reside  or  shall  be  found. 

Sec.  3169.  Every  officer  or  agent  appointed  and  acting  under  the 
authority  of  any  revenue  law  of  the  United  States — 

First.  Who  is  guilty  of  any  extortion  or  willful  oppression  under  color 
of  law;  or, 

Second.  Who  knowingly  demands  other  or  greater  sums  than  are 
authorized  by  law,  or  receives  any  fee,  compensation,  or  reward,  except 
as  by  law  prescribed,  for  the  performance  of  any  duty;  or, 

Third.  Who  willfiilly  neglects  to  perform  any  of  the  duties  enjoined 
on  him  by  law ;  or, 

Fourth.  Who  conspires  or  colludes  with  any  other  person  to  defraud 
the  United  States;  or. 

Fifth.  Who  makes  opportunity  for  any  person  to  defraud  the  United 
States;  or, 

Sixth.  Who  does  or  omits  to  do  any  act  with  intent  to  enable  any 
other  person  to  defraud  the  United  States;  or, 

Seventh.  Who  negligently  or  designedly  permits  any  violation  of  the 
law  by  any  other  i)erson ;  or, 

Eighth.  Who  makes  or  signs  any  false  entry  in  any  book,  or  maket^ 
or  signs  any  false  certificate  or  return,  in  any  case  where  he  is  by  law 
or  regulation  required  to  make  any  entry,  certificate,  or  return ;  or, 

Ninth.  Who,  having  knowledge  or  information  of  the  violation  of  any 
revenue  law  by  any  person,  or  of  fraud  committed  by  any  person  against 
the  United  States  under  any  revenue  law,  fails  to  report,  in  writing,  sncli 
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knowledge  or  informatiou  to  his  next  superior  officer  and  to  the  Com- 
ndBsioner  of  Internal  Bevenae;  or. 

Tenth.  Who  demands,  or  accepts,  or  attempts  to  collect,  directly  or 
indirectly,  as  payment  or  gift,  or  otherwise,  any  sum  of  money  or  other 
thing  of  value  for  the  compromise,  adjustment,  or  settlement  of  any 
charge  or  complaint  for  any  violation  or  alleged  violation  of  law,  except 
as  expressly  authorized  by  law  so  to  do,  shall  be  dismissed  from  office, 
and  shall  be  held  to  be  guilty  of  a  misdemeanor,  and  shall  be  fined  not 
less  than  one  thousand  dollars  nor  more  than  five  thousand  dollars,  and 
be  Imprisoned  not  less  than  six  months  nor  more  than  three  years.  The 
court  shall  also  render  judgment  against  the  said  officer  or  agent  for  the 
amount  of  damages  sustained  in  favor  of  the  party  injured,  to  be  col- 
lected by  execution.  One-half  of  the  fine  so  imposed  shall  be  for  the  use 
of  the  United  States,  and  the  other  half  for  the  use  of  the  Informer,  who 
shall  be  ascertained  by  the  judgment  of  the  court. 

By  long-settled  construction  of  section  1790  and  the  usage  thereunder, 
nm  clerk  in  the  internal-revenue  bureau  of  the  Treasury  Department  is 
regarded  as  an  officer  or  person  employed  in  connection  with  the  inter- 
nal-revenue service.  If  such  clerks  could  be  lawfully  employed  in  the 
internal-revenue  service,  no  payment  of  salaries  could  be  made  to  them 
while  so  employed,  unless  they  qualified  in  the  mode  prescribed  in  the 
aection.  Again,  such  clerks  are  not  ^'  appointed  under  and  by  virtue 
of  any  act  to  provide  internal  revenue,"  nor  do  they  render  service  to 
the  government  "  under  the  authority  of  any  revenue  law  of  the  United 
States";  they  are  appointed  by  the  Secretary  of  the  Treasury,  under 
the  second  section  of  the  appropriation  act  of  March  3, 1875  (18  Stat.^ 
371,  398),  providing  for  the  ^<  organization  of  the  Treasury  Department, 
and  the  several  offices  thereof";  hence,  they  are  not  within  the  provi- 
tions  of  sections  3169,3171.  Congress  evidently  intended  that  internal- 
revenue  service  was  to  be  rendered  by  officers  appointed  under  smd  by 
virtue  of  internal-revenue  acts,  or  by  officers  or  agents  appointed  and 
acting  under  the  authority  of  a  revenue  act.  The  revenue  acts  provide 
for  theappointment  or  employment  of  such  officers  and  agents — the  num> 
ber  of  the  latter  is  expressly  limited  to  thirty-five.  Having  so  provided 
it  is  clear  that  there  is  no  authority  to  employ  a  clerk  in  the  Treasury 
Department  to  perform  any  intemal-revent^  service.  If  such  employ- 
ment were  lawful  Congress  would  certainly  have  included  such  clerks, 
when  so  employed,  in  the  provisions  of  sections  1790,  3169,  and  3171  of 
the  Bevised  Statutes,  and  the  fact  that  they  were  not  so  included  is 
conclusive  that  there  is  no  lawful  authority  for  employing  them  in  per- 
forming any  duty  which  pertains  to  any  officer  or  agent  in  the  internal- 
revenne  service. 

In  any  view  of  the  subject  it  is  impossible  to  find  any  authority  to  de> 
tail  clerks  to  investigate  collectors'  offices. 

Where  a  construction  of  a  statute  has  prevailed  which  sanctioned  an 
expenditure,  and  on  the  authority  of  this  an  expenditure  has  been  made, 
it  would  be  a  hardship  to  refuse  its  payment.  No  payment  can  be 
made  of  expenses  hereafter  incurred  in  such  cases  as  this. 

Tbeabubt  Department, 

First  Comptroller's  Office,  Av^ust  14, 1882. 
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The  expenses  of  the  35  revenue  agents,  anUy  243,  are  reported  on  voochera  the  forms 
of  which  are  prescribed  as  follow: 

(Fonn  13S— Revised  May,  1877.) 

INTEBNAL-EEVENUE  AGENTS  MONTHLY  EXPENSE  ACCOUNT. 
The  United  States  {Ofioe  of  Internal  Revenue) y 

AppbOFRIATIOX  : 

To ,  Dr. 

P.  O.  Addre8$: 


<  Dollars.    Cta. 

I 


For  aotaal  nocesMry  expeoeee  inoarred  and  paid  Rsper  itemized  statement  annexed, 
as  intemal-revenae  agent,  daring  the  month  of  ,  188- 


f 


Beceived  payment, 

Intemal-Revenut  Agent 

,  being  daly  sworn,  deposes  and  says  that  the  above  account  ia  jost 

and  true  in  all  respects;  that  the  services  as  charged  have  bt*en  actually  rendered; 
that  the  distances  as  charged  have  been  actually  and  necessarily  travelled  at  the 
dates  therein  specified;  th^tnoneof  such  distances  have  bei«n  travelled  under  any 
free  pass  on  any  railroad,  steamboat,  or  other  conveyance;  that  the  expenses  above 
charged  have  been  actually  incurred  and  paid  at  the  rates  therein  specified;  that  dur- 
ing the  time  for  which  said  account  is  rendered  the  deponent  has  not  attended  court 
as  a  witness  or  in  any  other  capacity  fur  which  attendance  he  has  received  any  pay 
whatever,  or  for  which  he  expects  to  receive  any  compensation  otherwise  than  as 
above  charged ;  and  further,  that  all  the  services  charged  herein  were  necessarily  ren- 
dered and  the  expenses  necessarily  incurred  and  paid  in  his  official  capacity  as  reve- 
nue agent. 


InternaURevenue  Agent 
Sworn  to  and  subscribed  before  me  this     ) 

day  of ,  A.  D.  188  .         ) 


Correct: 


Chief  of  Division  of  Internal- Revenue  JgentJi, 

Trkabury  Dbpartmknt, 
Offick  of  Commissioner  of  Internal  Revenue, 

,1»J- 

Approved  for  _       TTi^doUara, 

(« .) " 

C^mmisshwer. 
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Itemized  Statkmknt  of  Actual  adtd  Nbcessaky  £xp£N8R8. 

NoTK. — This  statement  muHt  show  the^distauceu  traveled,  the  places  visited,  and 
the  expenses  incurred  on  each  day  on  which  expenses  are  charged.  Every  item  of 
expense  exceeding  one  dollar,  except  for  travel  by  public  conveyance,  mnst  be  at- 
tended by  its  proper  voncher.  Voncht;rs  should  be  numbered,  and  the  unmber  entered 
in  proper  column  opposite  the  date.  Charges  for  railroad  and  other  fares  paid  in 
traveling  should  show  the  places  from  and  to  which  the  fare  is  charged.  Youchera 
mast  be  furnished  for  hotel  expenses,  showing  the  number  of  days  and  rate  per  diem 
for  board. 


.Date. 


No.  of 

voucher. 


Amoante. 


The  indorsements  on  the  voncher  are  made  on  a  blank  form,  as  follows : 


DIVISION  OF  ACCOUNTS 


(Form  132— Revi.skd.) 

INTKRNAL-RKVKMCR  AGKNT'S  MONTHLY  RXPKN8B 
ACCOUNT. 


Month  of 


Agent. 

,  188  . 


Trkasukt  Dkpaktmknt, 
Office  of  Commissioner  of  Internal  Revenne, 

.,  1«8  . 

Respectfully  referred  t<»  the  P^flh  Auditor  of  the 
Treasury. 


Deputy  Commisaianer. 


a  Ex.  219 ^17 
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258  First  Comptroller's  Office^  TreoHury  Department, 

The  accounU  under  1)je  :ipx>ropriat  iou  for  mi^oelbiiicoiis  **xpeu8e.s  are  made  on  aform 
prescribed  as  follows; 

(l^)RMj31.) 

MISCELLANEOUS  EXPEN8E  ACCOUNT. 
THE  UNITED  STATES,  (Office  of  Internal  Revcnoe,) 


APPROPRIATION : 


To  _  ,  I>r. 


P.  O.  Addrenai 


\  DoUars   '    Ct*. 


For  expenaea  incurred  and  pnid,  aa  per  itoiniz4Mi  HUtement  annexed,  daring  the  i 

p«riod  from  the day  of to  the  day  of ,  188  ,  both  in-  \ 

duive,  aa  per  authority  given  by  the  CominiMioner  of  Internal  Rerenne,  dated  , 

.   .      ___  _.     .    _,188  _._l 

_.       .  _  _■  I 


Kvceived  payment. 

,  being  duly  aworn,  deposes  and  Bays  that  the  above  account  is  just 

and  true  in  all  respects;  that  the  services  aa  charged  bAve  been  actually  rendered; 
thai  the  distances  as  charged  have  been  actually  and  necessarily  traveled  at  the  dates 
therein  specified;  that  none  of  such  distances  have  been  traveled  under  any  free  pass 
on  any  railroad,  steamboat,  or  other  conveyance;  that  the  expenses  above  charged 
have  been  actually  incurred  and  paid  at  the  rates  therein  speoi  fied ;  that  during  the 
time  for  which  said  account  is  rendered  the  deponent  has  not  attended  court  as  a 
witness  or  in  any  other  capacity  for  which  attendance  he  has  received  any  pay  what- 
ever, or  for  which  he  expects  to  receive  any  compensation  otherwise  than  as  above 
charged. 
Sworn  and  subscribed  before  me  this  .        J 

day  of  _ __ ,  A.  D.  18d  .  ) 

OJUcial  title:  _ 


TREASURY  DEPARTMENT, 

Office  of  Internal  Revxkuk, 

,  188  . 

Appro VKD  for  ^ j^  dollars 

(• ^    ) 

CommUsionir. 
Approved:  

Stcretar*/. 

ITEMIZED  STATEMENT  OF  ACTUAL  AND  NECESSARY  EXPENSES. 

Note. — If  this  account  embraces  traveling  expenses,  this  statement  must  show  the 
distances  tniveled,  the  places  visited,  and  the  expenses  incurred  on  each  day  on  whicn 
expenses  are  charged.  Every  item  of  expense  exceeding  one  dollar,  except  for  travel 
by  public  conveyance,  must  be  att«'nded  by  its  proper  voucher.  Hotel  bills  sisf/ 
itate  ike  time  and  rate  per  diem.  If  the  account  embraces  payments  for  services  of 
others  than  the  pfarson  rendering  this  account,  a  voucher,  on  Form  10,  must  V-e 


Digitized  by  VjOOQIC 


Clerkii  to  Incetttigate  Colleetors^  Offices — GU^ka''  Investigation  Case.   259 

fnmiahed  in  each  case.     Vouchers  shonld  be  Duuibered,  and  the  namber  entered  iu 
the  proper  colnmn  opposite  the  date. 


Dat«. 


No.  of  I 
▼oacber.l 

1 
-  I 


Amounte. 


I 


The  indorsements  are  made  thereon  on  a  prescribed  blank  form^  as  follows - 
DIVISION  OF  ACCOUNTS. 
(Form  131.) 

ACCOUNT  OF 


Period  from  _     _     _     V  -,1B8    , 


Office  of  Commissioner  of  Internal  Revenue, 

,  188     . 

Respectfully  referred  to  the  Secretary  of  the  Treas- 
ury. 


Deputjf  Commurioner. 


Office  of  the  Secretary  of  the  Treasury, 

,188    . 

Respectfully  referred  to  the  Fifth  Auditor  of  the 
Treasury. 

Chief  Clerk. 

NOTB  BY  TUB  FlBflT  COMPTKOLLER. 

The  leKislative,  executive,  and  judicial  appropriation  bill,  for  the  fiscal  year  ending 
Juno  30,  1884,  as  passed  by  the  House  of  Representatives,  was  reported  February  23, 
1883,  to  the  Senate  by  the  Committee  ou  Appropriations,  with  an  amendment  as  shown 
in  italics  in  the  following  provision: 

'*  For  salaries  and  expenses  of  agents  and  surveyors,  for  fees  and  expenses  of  gangers, 
for  salaries  of  storekeepers,  and  for  miscellaneous  expenses,  including  traveling  expenses 
of  such  officers  and  clerks  as  shall  he  detailed  for  special  service  hy  the  Commissioner  of  In- 
iemal-Rertnue,  with  the  approval  of  the  Secretary  of  the  Treasury;  and  the  fees  earned  by 
a  ganger  during  any  one  month  may  he  averaged  so  as  to  include  every  day  in  which  he  is 
actnally  employed  in  gaugina,  or  in  duties  connected  theretcithj  or  in  traveling  in  the  perform- 
ance of  dtUy,  two  million  three  hundred  thousand  dollars." 

This  amendment  in  italics  was  struck  out  in  the  Senate  February  24,  1883,  and  the 
bill  passed  without  it.  It  will  thus  be  seen  Congress  did  not  give  authority  to  detail 
clerks. 
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IN  THE  M.VTIKR  OF  THE  PAYMENT  OF  INFORMER'S  MOIETIES  UNDER 
SECTION  1174  OF  THE  REVISED  STATUTES  RELATING  TO  THE  Dig- 
TRICT  or  COLUMBIA.— INFORMER'S  CASE. 


1.  The  oilt'ns«  otkt)epinj»  withiu  the  District  of  Columbia  au  **  office  or  place  of  bua- 
ness  for^the  »ale  of  lotfery-tiokets,*'  as  defined  by  flection  1174  of  the  Reviaed 
Statutes  relating  t-o  tlie  District  of  Columbia,  is  not  abolished  by  the  a«t  of 
April  21),  1878  (20  Stat.,  39). 

12.  Informers,  as  to  offenses  which  still  exist  under  j*o  much  of  r^aid  section  1174  as  is 
not  snpersediMl  by  tho  act  of  April  29,  ld7H,  an*  ontith'd  to  a  moiety.of  fiues  col- 
lected under  bentences  for  such  offenscM. 

3.  Wlit^n  an  appropriation  has  been  made  by  Congress  for  the  piirpotse,  informers  un- 

d»T  this  section  are  to  be  paid  by  the  Ct>?nniissiouers  of  the  District  of  Colum- 
bia on  an  itemized  voucher,  approved  by  the  auditor  of  the  District,  with  evi- 
dence (I)  that  they  were  the  informers,  and  {'I)  that  a  fine  has  been  collected 
under  this  section  and  paid  into  the  Treasury  of  the  United  States. 

4.  The  District  appropriation  acts,  making  appropriations  for  the  "  detection  of  crime," 

constitute  an  appropriation  for  the  payment  of  such  moieties. 

5.  The  police  court  of  the  District  has  no  power  to  order  payment  to  an  informer. 

6.  Bnndy's  Case  (1  Lawrence,  Compt^  l!i4),  re-examined  and  affirmed. 

7.  An  officer  or  employ^  in  the  public  service  with  compensation  fixed  by  law  or  reg- 

ulations is  not  entitled  to  pay  as  an  informer. 

8.  There  are  among  others  three  principal  modes  of  repealing  a  statute — (1)  by  ex> 

press  repeal,  (2)  by  the  enactment  of  snofa  repugnant  provision  on  the  BanM 
subject  that  both  statutes  cannot  stand  together,  and  (3)  by  a  subsequent  stft^ 
ute  revising  the  whole  subject,  and  covering  th^  same  object's. 

The  Revised  Statutes  relating  to  the  District  of  Columbia,  contain- 
ing the  acts  of  Congress  in  force  December  1,  1873,  provide: 

"8eo.  1174.  It  sJiall  not  be  latcful  to  keep  within  the  District  any  office 
or  place  of  business  for  the  sale  of  lottery  tickets^  or  of  any  share  or  inter- 
est in  lottery -tickets^  nor  shall  it  be  lawful  to  sell  or  ofifer  for  sale  within 
the  District  any  lottery-ticket  or  any  share  or  interest  in  any  lottery- 
ticket;  and  every  person  who  shall  be  duly  convicted  of  offending  against 
the  provisiofis  of  this  section  shall  be  punished  by  imprisonment  in  the  Dis- 
trict jail  for  a  period  not  less  tluin  one  nor  more  than  six  months^  and  shall 
forfeit  and  pay  a  fine  of  fiot  less  than  one  hundred  nor  exceeding  one  thou- 
sand dollars  J  one-half  of  which  shall  go  to  the  informer  and  the  other  half 
to  the  District/' 

"Sec.  1079.  All  fines,  penalties,cost8,andforfeitures  imposed  or  taxed 
by  the  police  court  shall  be  colleoted  by  the  marshal,  or  by  the  major 
of  police,  as  the  case  may  be,  on  process  ordered  by  the  court,  and  bj 
them  paid  over  to  the  District." 

The  act  of  April  29,  1878  (20  Stat.,  39),  provides : 

"That  if  any  person  shall,  within  the  District  of  Columbia,  keep,  aet 
up,  or  promote,  or  be  concerned  as  owner,  agent,  clerk,  or  in  any  other 
manner,  in  managing  any  policy-lottery  or  policy-shop,  or  shall  sell  or 
transfer  any  ticket,  certificate,  bill,  token,  or  other  device  purportang 
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or  iutended  to  guaraotee  or  assure  to  any  person,  or  entitle  him  to  a 
chance  of  drawing  or  obtaining  a  prize,  or  share  of,  or  interest  in,  any 
prize  to  be  drawn  in  any  lottery,  or  in  the  game  or  device  commonly 
known  as  i>olicy-lottery  or  policy;  or  shall,  for  himself  or  another  person, 
8ell  or  transfer,  or  have  in  bis  possession,  for  the  purpose  of  sale  or 
transfer,  or  shall  aid  in  selling,  exchanging,  negotiating,  or  transferring 
a  chance  or  ticket  in,  or  share  of  a  ticket  in,  any  policy-lottery,  or  any 
finch  bill,  certificate,  token,  or  other  device,  he  shall  be  deemed  guilty 
of  a  misdemeanor,  and  upon  conviction  thereof,  shall  forfeit  and  pay  a 
fine  of  not  more  than  five  hundred  dollars,  or  be  imprisoned  in  the  Dis- 
trict jail  not  less  than  two  months  or  more  than  one  year' or  both  in  the 
iliscretion  of  the  courf 

"Sec.  2.  Thatif  any  person  shall  knowingly  permit  in  any  house  under 
his  control,  in  the  District  of  Columbia,  the  sale  of  any  chance  or  ticket 
m  or  share  of  a  ticket  in  any  lottery  or  policy -lottery,  or  shall  know- 
i"g^y  permit  any  lottery  or  policy-lottery  or  policy  shop  in  such  house, 
he  shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon  conviction  there- 
of shall  be  fined  not  less  than  fifty  dollars  or  more  than  five  hundred 
dollars,  or  be  imprisoned  in  the  District  jail  not  less  than  two  months 
or  more  than  one  year,  or  both,  in  the  discretion  of  the  court." 

The  organic  act  of  the  District  of  Columbia,  June  11,  1878  (20  Stat., 
105),  provides  that: 

"All  taxes  collected  shall  be  paid  into  the  Treasury  of  the  United 
States,  and  the  same,  as  well  as  the  appropriations  to  be  made  by  Con- 
gress as  aforesaid  [for  one-half  the  expenses  of  the  District],  shall  be 
disbursed  for  the  expenses  of  said  District,  on  itemized  vouchers,  which 
shall  have  been  audited  and  approved  by  the  auditor  of  the  District  of 
Columbia,  certified  by  said  Commissioners,  or  a  majority  of  them;  and 
the  accounts  of  said  Commissioners,  and  the  tax-collectors,  and  all  other 
officers  required  to  account,  shall  be  settled  and  adjusted  by  the  ac- 
counting-ofl&cers  of  the  Treasury  Department  of  the  United  States.^ 

The  act  of  March  3,  1879  (20  Stat.,  410),  provides  that : 

"All  moneys  appropriated  under  this  act,  together  with  all  revenues 
of  the  District  of  Columbia  from  taxes  or  otherwise,  shall  be  deposited, 
to  the  credit  of  the  Treasurer  of  the  United  States,  in  the  Treasury, 
•  *  *,  and  shall  be  drawn  therefrom  upon  requisition  of  the  Com- 
missioners of  the  District  of  Columbia,  ♦  •  •  j  and  the  accounts 
for  all  disbursements  shall  be  made  monthly  to  the  accounting  officers 
of  the  Treasury    *    *    •.'' 

The  act  of  March  3,  1881  (21  Stat.,  4C6j,  contains  a  similar  provision. 

June  17,  1882,  the  marshal  of  the  District  of  Columbia  addressed  a 
letter  to  the  First  Comptroller,  saying,  that  "parties  who  have  become 
informers  in  lottery  cases  before  the  police  court  of  this  District  have, 
upon  certificates  of  the  clerk  of  said  court,  made  application  for  one- 
half  the  fines  collected  in  such' cases  ;'^  and  asking  an  opinion,  whether 
his  accounts,  as  marshal,  for  fines  collected  in  said  police  court  "  will 
be  allowed  to  include  such  disbursements  and  receipts  taken  therefor 
entered  to  his  credit."' 

The  marshal  of  the  District  of  Columbia  is  a  disbursing  ofScer.  (1 
Lawrence,  Compt.  Dec,  App.,  Ch.  xv,  624,  620.) 
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202  First  ComptroIUir^M  Office,  Trrasnry  Department. 

Opinion  by  William  La wrenob,  i^r*'^  Comptroller: 

The  act  of  April  29, 1878,  creates  new  offienses  in  relation  to  policy-lot- 
terieii,  policy-shops,  &c.  It  re-enacts  some  of  the  provisions  of  section 
1174:  of  the  Revised  Statutes  relating  to  the  District  of  Columbiii,  defin- 
ing crimes,  especially  that  in  regard  to  selling  lottery-tickets,  and  it 
enlarges  the  provisions  of  this  section.  It  does  not  provide  for  moieties 
to  informers,  as  does  section  1174;  and,  so  far  sls  this  section  is  super- 
seded by  the  act  of  April  29, 1878,  informers  are  not  entitled  to  moie- 
ties. Their  services  are  provided  for  by  appropriations  for  "detection 
of  crime"— District  appropriation  act  of  March  3, 1881  (21  Stat.,  463). 
This  is  an  appropriation  sufficiently  comprehensive  to  pay  informers. 
The  act  of  April  29,  1878,  leaves  unchanged  and  in  force  that  provis- 
ion of  said  section  1174  which  defines  the  oflense  of  keeping  "  within 
tin*  District  any  office  or  place  of  business  for  the  sale  of  lotteif^-tickets," 
«S:(*.  As  to  this  offense,  or  any  punishment  by  fine  for  the  same  under 
tlii*«i  section,  informers  are  entitled  to  a  moiety;  for  the  section  provides, 
as  to  fines,  that  one-half  "shall  go  to  the  informer.^  This  provision  is 
not  (»xpressly  repealed,  nor  is  there  any  repeal  by  implication.  The 
art  of  April  29, 1878,  is  not  so  far  a  revision  of  the  crimes  statutes  as  to. 
operate  as  a  repeal  of  the  provision  of  section  1174  making  it  an  offense 
to  keep  within  the  District  an  office  for  the  sale  of  lottery-tickets,  nor  of 
tlic  ])ro\ision  of  said  section  giving  moieties  t^o  informers  upon  convic- 
tion of  persons  of  such  offense.  In  1  Richardson's  Supi)lement  to  the 
Kevised  Statutes,  published  1881,  page  xiv,  this  section,  1174,  is  not 
mentioned  as  one  "altered,  affected,  or  repealed  by  legislation,"  since 
the  revision;  but  a  portion  of  it  maybe  superseded  by  the  act  of  April 
29,  1878 — that  is,  the  provision  making  it  penal  "to  sell  or  offer  for  sale 
within  the  District  any  lottery -ticket  or  any  share  or  interest  in  any 
lottery-ticket " — because  this  seems  to  be  provided  for  in  said  ac^t.  The 
only  fine,  therefore,  which  can  be  imposed  for  the  last  offense  is  that 
I)rescribed — not  by  section  1174,  but  by  the  act  of  April  29,  1878, 
Th(i  provision  of  section  1174  for  a  moiety  as  to  this  offense  must  nec- 
essarily fall  by  the  repeal,  because  no  fine  upon  conviction  of  it  can 
any  longer  be  imposed  undor  this  section,  out  of  which  the  moiety  can 
b(^  paid. 

The  residue  of  section  1174,  above  printed  in  italics, does  not  seem  to 
be  superseded  or  repealed  by  implication.  There  are,  among  others, 
three  principal  modes  of  repeal — (1)  by  express  repeal,  (2)  by  the  enact- 
ment of  such  repugnant  pn)vision  on  the  same  subject  that  both  statutes 
<;annot  stand  together,  and  (3)  by  a  subsequent  statute  revising  the 
Avliole  subject,  and  covering  the  same  objects.  There  is  no  express 
repeal  of  section  1174,  and  no  absolute  repugnance  as  to  the  clauses 
mentioned.  (Bishop,  Written  Laws,  157-102;  United  States  r,  Tynen, 
11  Wall.,  93;  Henderson's  Tobacco,  11  Wall.,  057.)  The  only  ground 
upon  which  a  repeal  can  l>e  i^lairaed  is,  that  the  act  of  April  20,  1878.  is 
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a  "revision  of  [the]  whole  subject"  embraced  in  section  1174,  and  so  a 
repeal  by  implication  of  the  whole  section.  The  rule  in  such  case  has 
been  thus  stated :  "  Where  two  acts  are  not  in  express  terms  repugnant, 
yet  if  the  latter  covers  the  whole  subject  of  thefirst^  and  embraces  new 
provisions,  plainly  showing  that  it  was  intended  as  a  substitute  for  the 
first  act,  it  will  operate  as  a  repeal  of  that  act"  (United  States  v. 
Tynen,  11  Wall.,  92.)  This  repeal  occurs  when  the  subjects  and  objects 
of  both  statutes  are  the  same.    (United  States  r.  Clafliu,  97  U.  S-,  546.) 

Bishop,  in  his  new  and  valuable  work  "On  the  Written  Laws,"  says: 
*-The  just  doctrine  is,  that,  without  exception,  a  statute  in  affirmative 
terms,  with  no  intimation  of  an  intent  to  repeal  prior  laws,  does  not 
repeal  them,  unless  the  new  and  the  old  are  irreconcilably  in  conflict." 
(Sec.  160.)  And  he  says  no  such  repeal  takes  place  "  when  the  legis- 
lative body  makes  what  on  its  face  is  a  mere  addition  to  the  laws, 
employing  no  negative  words  and  saying  nothing  of  repeal."  (Sec* 
161.)  In  such  cases  of  different  statutes  a  repeal  by  implication  takes 
place  "only  to  the  extent  of  the  repugnance."  (Bishop,  Written  Laws, 
152;  Elrod  v.  Gilliland,  Howell  &  Co.,  27  Ga.,  467 ;  Henderson's  Tobacco, 
11  Wall.,  657.)  Upon  these  authorities  and  many  others  which  may  be 
,  cited,  it  is  clear  there  is  no  total  repeal  of  section  1174. 

If  the  act  of  April  29,  1878,  stood  alone,  and  section  1174  of  the 
Bevised  Statutes  relating  to  the  District  of  Columbia  had  not  been 
enacted,  keeping  an  "offiije  or  place  of  business  for  the  sale  of  lottery- 
tickets,  or  of  any  share  or  interest  in  lottery  tickets"  within  the  District 
of  Columbia,  would  not  constitute  an  offense  against  the  laws  of  Con- 
gress relating  to  the  District.  Hence,  not  expressly  repealing,  being 
repugnant  to,  or  embracing,  that  provision  in  said  section  1174,  which 
previously  enacted,  that  "  it  shall  not  be  lawful  to  keep  within  the  Dis- 
trict any  office  or  place  of  business  for  the  sale  of  lottery-tickets,  or  of 
any  share  or  interest  in  lottery-tickets"  it  does  not  operate  as  a  repeal 
thereof;  so,  not  operating  as  a  repeal  of  so  much  of  said  section  1174  as 
created  this  new  offense,  it  docs  not  repeal  that  portion  of  said  section 
which  prescribed  a  fine  and  penalty  for  such  offense,  "one-half  of  which 
shall  go  to  the  informer  and  the  other  half  to  the  District." 

The  inquiry  then  arises  how  shall  the  informer  be  paid  f  It  is  clear 
that,  when  an  appropriation  has  been  made  by  Congress  for  the  purpose? 
he  is  to  be  paid  by  the  Commissioners  of  the  District  on  an  itemized 
voucher  approved  by  the  Auditor  of  the  District,  with  evidence,  (1)  that 
he  was  the  informer,  and  (2)  that  a  fine  has  been  collected  under  this 
section  and  paid  into  the  Treasury  of  the  United  States.  The  fine 
is  a  part  of  the  revenues  of  the  District.  Section  1079  of  the  Revised 
Statutes  relating  to  the  District  requires  all  fines  imposed  by  the 
police  court  to  Jje  collected  and  paid  over  to  the  District.  The  act  of 
March  3,  1879,  requires  that  "all  revenues  of  the  District  ♦  *  •  from 
taxes  or  otherwise,"  shall  be  paid  into  the  Treasury  of  the  United  States. 
All  the  recent  District  appropriation  acts  contain  this  provision.    The 
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act  of  June  11^  1878,  and  other  actn  citeil,  require  all  these  reveuuets 
to  be  "  disbursed  for  the  expenses  of  said  District,  on  itemized  voucher, 

•  *  •  approved  by  the  Auditor  of  the  District.^  It  necessarily  follows 
that  the  marshal  of  the  District  cannot,  out  of  a  fine  collected,  pay  the 
informer.  The  police  court  has  no  power  to  direct  the  payment,  and  it 
does  not  appear  that  it  is  charged  with  the  duty  of  finding  who  the  in- 
former  is.  In  adopting  this  mode  of  payment,  the  prevailing  usage  is 
followed.  The  Revised  Statutes  relating  to  the  District  of  Columbia 
provided : 

"Sec.  1080.  The  moneys  collected  upon  the  judgments  of  the  police 
oonrt,  or  so  much  thereof  as  may  be  necessary,  shall  be  applied  to  the 

payment  of  the  salaries  of  the  judge  and  other  oflfieers  of  the  court, 

•  •     m  jy 

For  a  time  these  salaries  were  paid  by  the  marshal  out  of  this  fund 
without  any  appropriation  act.    (Bundy's  Case,  1  Lawrence,  Compt. 
Dec.,  184).    This  was  done,  either  upon  the  theory  that  fines  collected 
by  the  police  court,  not  being  money  in  the  Treasury  of  the  United 
States,  might  be  applied  in  the  manner  state<],or  npon  the  theory  that 
this  section  was  itself  an  appropriation  act.    The  latter  proposition  can- 
not be  maintained.      (Canal  Case,   1   Lawrence,   Compt.   Dec.,  141 ;. 
Bundy's  Case,  Id.,  184 ;  Conger's  Case,  ti  /</.,  2d  erf.,  3(J).    The  fonww 
proposition  as  to  money  of  the  United  States  is  open  to  question.     Fineb 
Imposed  by  the  police  court  belong  to  the  revenues  of  the  District,  but, 
by  force  of  the  statutes,  are  to  be  paid  into  the  Treasury  of  the  United 
States,  and  cau  only  be  paid  out  by  authority  of  an  appropriation  act. 
Since  the  act  of  March  3, 1879,  requiring  **  all  revenues  of  the  District" 
to  be  paid  into  the  Treasury  of  the  United  States,  and  in  connection 
with  the  act  of  Juno  11,  1878,  requiring  all  revenues  to  "be  disbursed 
fortheexpensesof  said  District,  on  itemized  voucher,  •    *    •    approved 
by  the  auditor  of  the  District,"  the  marshal  has  made  no  disbursement 
for  salaries  from  fines  so  collected,  and  has  no  authority  to  do  so.    These 
acts  have  been  reganled  as  modifying  the  effect  of  section  1080  above 
cited.    This  section  is  not  inserted  in  Kichardson-s  Supplement  to  the 
Beviscil  Statutes  as  one  "  altered,  affected,  or  rei>ealed  by  legislation"' 
since  the  revision,  but  it  is  modified  as  above  stated. 

An  officer  or  employ^  in  the  public  service  with  compensation  fixed 
by  law  or  regulations  is  not  entitled  to  pay  as  an  informer.  (Bevised 
Stat.,  1705.)  The  marshal  will  be  advised  that  he  cannot  make  any 
payment  to  informers. 

Treasury  Depabtment, 

Fir  fit  Comptroller's  Opce^  Atigxist  24,  ISSi*. 
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IN  THE  MATTEli  OF  THE  PAYMENT  OF  CLAIMS  WHEN  THE  STATUTE 
APPROPRIATING  MONEY  FOR  THE  PURPOSE  CONTAINS  A  FALSE  DE. 
8CRIPTI0N  OF  THE  CLAIMS  OR  THE  CLAIMANTS.— FALSE-DESCRIPTION 
CASE. 


1.  When  a  claim  or  a  claimant  mentioued  in  an  appropriation  uct  is  falsely  described 

therein,  or  Las  a  false  description  thereto  appended,  such  description  may  be 
rejected;  and,  if  there  remain  a  sufficient  description  to  identify  the  claim 
and  the  claimant,  and  a  purpose  in  the  act  to  make  payment,  it  may  lawfully 
be  illade. 

2.  The  maxim,  falsa  demanstratio  non  nocef,  cum  de  oorpore  constntj  generally  applies  as 

well  in  the  construction  of  statutes  as  in  other  cases.        * 

3.  The  maxim  applied,  and  payment  authorized:  I.  In  the  case  of  an  appropriation 

"to  refund  to  the  sureties  of  C.  H.  Davis,  late  postmaster  at  Vernon  Springs, 
Alabama,'*  there  being  no  such  place  as  **  Yernon  Springs,^'  but  said  Davis  being 
sufficiently  identified  as  late  postmaster  in  Alabama.  II.  In  the  case  of  an  ap- 
propriation to  pay  (1)  John  W.  Spencer,  (2)  certified  claim.  No.  3705,  (3)  for 
horse  lost  in  the  military  service  (4)  the  sum  of  $150  (5)  allowed  by  the  Fourth 
Auditor  and  Second  Comptroller,  when,  in  fact,  (1)  Spencer  had  no  claim,  and 
(2)  the  Fourth  Auditor  had  no  jurisdiction  of  such  claims,  but  in  other  respects 
the  claim  was  correctly  described,  and  the  certificate  numbered  3705  in  th<^ 
Trt'iisury  Department  showed  $150  due  Kate  R.  Bowdish. 

The  following  is  taken  from  the  act  of  Congress  of  August  5,  1882 
(22  Stat.,  257,  261,  281,  282,  283) : 

AN  ACT  making  appropriations  to  supfjly  deficieucies  in  the  appropriations  for  the 
fiscal  year  ending  June  thirtieth,  eighteen  hundred  and  eighty-two,  and  for  prior 
years,  and  for  those  certified  as  due  by  the  accounting  officers  of  the  Treasury  in 
accordance  with  section  four  of  the  act  of  June  fourteenth,  eighteen  hundred  and 
seTcnty-eight,  heretofore  paid  from  penuanent  appropriationH,  and  for  other  pur- 
poses. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled^  That  tbe  following  sums  be, 
and  the  same  are  hereby,  appropriated,  out  of  any  money  in  the  Treas- 
ury not  otherwise  appropriated,  for   the  objects   hereinafter  stated, 

namely : 

•  •  •  *  *  •  • ' 

To  enable  the  Secretary  of  the  Treasury  to  refund  to  the  sureties  of 
0.  H.  Davis,  late  postma^ster  at  Vernon  Springs^  Alabama,  the  amount 
collected  upon  a  judgment  of  court  in  excess  of  the  actual  amount  due 
the  United  States  from  said  postmaster,  as  appears  of  record  in  the 
office  of  the  Auditor  of  the  Treasury  for  the  Post-OflQce  Department, 

seven  handred  and  thirty-one  dollars  and  seven  cents.  % 

•  •••••• 

Sec.  3. — ^That  for  the  payment  of  the  following  supplemental  list  of 
claims,  which  are  fully  set  forth  in  House  Executive  Document  I^umber 
Two  hundred  and  two,  Forty-seventh  Congress,  first  session,  and  are 
allowed  by  the  accounting  ofQcers  of  the  Treasury  under  the  fourth  sec- 
lion  of  the  act  of  June  fourteenth,  eighteen  hundred  and  seventy-eight, 
since  January  fourteenth,  eighteen  hundred  and  seventy-two,  transmit- 
ted by  letter  of  Secretary  of  the  Treasury  of  May  fifteenth,  eighteen 
handred  and  eighty-two.  there  be  ai>propriated  as  follows: 


Digitized  by  VjOOQIC 


First  OomptroUer^g  Office^  Trea^tury  Department. 


CLAIMS  ALLOWED   BY'   THE  THIRD  AUDITOR  AND   SECOND   COMPTROL- 
LER. 


For  horses  and  other  property  lost  in  the  military  service,  for  same 
period,  fifteen  thousand  four  hundred  and  eighty-two  dollars  and  sixty- 
nine  cents. 

The  House  executive  document  referred  to  in  the  foregoing  section, 
contains  a  schedule  of  claims  allowed  under  the  caption,  with  descrip- 
tions of  claims  shown,  as  follows: 

Amounts  alloiced  by  the  accounting  officers  of  the  Treasury  Department 

ALLOWED  BYTHk'fOIIRTH  AUDITOR  AND  SECOND  COMPTROLLER,  UNDEB 
SECTION  4,  ACT  OF  JUNE  14,1878. 


o 

S 

8     i 
-a  ■ 

XLs   '         Natrie  «»f  claimant. 

«^ 


o 


WAR  DKPAUTMEXT. 


i  ¥-^ 

Apjifopnation  fwmi  which   j   t.  *  ^ 
piyabhv  t  H '^ 

I   •'.*'^   I 

I     •!  J3  « 

Sw  is    ' 


Anioniit.      Toial.      Rrnuirks 


Claims. 


31D2  '  Janit^A  Sliaw. 


3669  ,  Mary  J.  Spann.  wi<low  «»f 
'  Thomas  Spann,  d  ^ • 
'      ceased. 

S706     John  W.  SpeiiciM ilo  . 

3705  I do : d<»  . 

3752     Margaret    WsiMhhnnj.  ! do, 

widow  of  Hi rii ru  Wa s h ■  ' 
burn,  de<'fas("l. 


Hrtrnea  and  other  property 
loHt  ID  the  iriilitMO'  Aerv- 
ice  of  the  Unit^'d  States 
prior  to  Juno  1 .  1 879  (sec- 
tio!i8  3482to3489.  Rerifted 
Statutes). 

*  • 

do 


1861 


I  1H4 


r»«)  (Kf 
128  :.-. 


Claims  "  for  horses  and  other  property  lost  in  the  military  service'' 
are  allowed  by  the  Third  Auditor  and  Second  Comptroller.  Among  the 
claims  so  allowed  was  one  in  favor  of  Kate  R.  Bowdish,  the  balance  due 
as  certified  by  certificate  No.  3705  being  $150,  for  a  horse  "lost  in  the 
military  service."  The  certificate  No.  3705  appears  in  the  schedule 
above  nnder  the  caption  of  claims  "allowed  by  the  Fourth  Auditor  and 
Second  Comptroller,"  when  it  should  have  been  under  the  caption  of 
claims  allowed  by  the  Third  Auditor  and  Second  Comptroller,  and  the 
name  of  the  claimant  is  not  in  the  schedule,  but  is  indicuited  by  a  ^^doJ* 
under  the  name  of  "John  W.  Spencer." 

August  17,  1882,  the  Secretary  of  War  made  a  requisition  on  the 
Secretary  of  the  Treasury,  asking  that  he  will  "cause  a  warrant  for 
$150  to  be  issued  in  favor  of  Kate  R.  Bowdish  due  on  settlement  as  i)er 
certificate  of  Second  Coraptroller  No.  3705,  to  be  charged  to"  appropria- 
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tions  for  '*  horses  and  other  property  lost  iu  the  military  service  prior 
to  July  1,  1879.'^  There  is  a  memorandum  thereon  as  follows:  *'  This 
case  is  reported  on  page  29  of  House  Ex.  Doc.  No.  202,  47th  Cong.,  Ist 
8ess.,  as  •  do.'  under  the  name  of  John  W.  Spencer." 
•  In  relation  to  the  claim  first  above  mentioned  in  the  appropriation 
act  in  favor  of  "O.  H.  Davis,  late  postmaster  at  Vernon  Springs,  Ala- 
bama," it  is  to  he  observed,  there  is  no  such  post-office  as  "Vernon 
Springs"  in  Alabama,  but  there  is  a  post-office  at  Union  Springs,  Ala.,  at 
which  place  G.  H.  Davis,  whose  sureties  are  the  claimants,  was  post- 
Jiiaster,  and  there  has  been  no  other  person  by  the  name  of  C  H.  Davis 
as  postmaster  in  Alabama. 

The  First  Comptroller  is  asked  to  decide,  whether  warrants  can  law- 
fully issue  for  the  payment  of  these  VlaimH. 


Oi'iMON  BY  William  Lawrence,  First  Comptroller, 

The  questions  presented  relate  to  two  claims. 

The  act  of  August  5, 1882,  appropriated  $731.07  in  favor  of  "the  sure- 
ties of  C.  H.  Davis,  late  postmaster  at  Vernon  Springs,  Alabama."  If 
it  is  competent  to  admit  evidence  to  show  that  there  is  no  such  post- 
office  as  "Vernon  Springs"  in  Alabama,  and  that  0.  H,  Davis  was  post- 
master at  Union  Springs.  Ala.,  and  not  elsewhere,  and  then,  npon  this 
evidence,  to  reject  the  false  description  in  the  statute  "at  Vernon 
Springs,"  and  then  give  effect  to  the  remaining  words  of  the  statute, 
payment  can  lawfully  be  made  to  the  sureties  named.  So,  as  to  the 
claim  of  Kate  K.  Bowdish ;  if  it  is  competent  to  show— (1)  that  the  Second 
Comptroller's  certificate  No.  3705  was  in  her  favor,  and  thus  contradict 
the  effect  of  the  abbreviation  "do."  under  the  name  of  "  John  W.  Spen- 
cjcr"  as  payee,  and  (2)  tliat  her  claim  was  allowed  by  the  Third  Auditor 
and  thus  locate  it  under  the  proper  caption  in  the  schedule  correcting 
the  false  description  in  the  caption — and  then  give  effect  to  the  appro- 
]>riation  act  and  schedule  as  each  are  thus  corrected,  the  claimant  can 
be  paid.  The  law  as  to  each  case  is  this:  It  is  competent  to  show  the 
errors  mentioned,  not  for  the  purpose  of  thus  giving  effect,  either  to  the 
statute  or  the  schedule  as  corrected,  but  simply  for  the  purpose  of  reject- 
ing the  false  descriptions.  If,  when  the  false  descriptions  are  thus 
rejected,  a  sufficient  description  remains  to  identify  the  claims  and 
claimants,  and  to  clearly  indicate  a  purpose  on  the  part  of  Congress  to 
make  appropriations  for  their  payment,  they  may  be  paid.  Thus  Green- 
leaf,  Evidence,  Vol.  1,  sec.  301,  in  discussing  the  admissibility  of  parol 
<'vidence  to  explain  a  written  instrument,  so  as  to  correct  a  false  demon- 
Htration  or  description,  and  ap])ly  such  instrument  to  its  proper  subject, 
Hays : 

There  is  another  class  of  cases,  •  »  •  •^  namely,  those  in  which, 
npon  applying  the  instrument  to  its  subject-matter,  it  appears  that  in  re- 
'ition  to  the  subject,  whetlier  person  or  thing,  the  description  in  it  is 
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true  iu  part,  but  not  true  in  every  particular.  The  rule,  iu  such  cases* 
is  derived  from  the  maxim— J^Vi^^a  demonstratio  non  nocet^cutn  decor- 
pare  eanstat^  Here  so  mueh  of  the  description  as  is  false  is  rejected;  and 
the  instrument  will  take  effect,  if  a  sufficient  description  remains  to  w 
certain  its  application.  It  is  essential,  that  enough  remains  to  show  plainly 
the  intent.  ** The  rule," said  Mr.  Justice  Parke,  t  "is  clearly  settled,  that 
when  there  is  a  sufficient  description  set  forth  of  premises,  by  giving 
the  particular  name  of  a  close,  or  otherwise,  we  may  reject  a  false  de- 
monstration ;  but,  that  if  the  premises  be  describe<l  in  general  terms, 
and  a  particular  description  be  added,  the  latter  controls  the  former'' 

(See  Clinton  r.  Englebrecht,  13  Wall.,  448;  United  States  r.  Bradley, 
10  Pet.,  343.) 

The  reason  and  policy  of  the  principles  thus  stated  apply  as  well  in 
the  exposition  of  statutes  as  in  written  instruments  relating  to  real  or 
personal  property.  In  Potter's  Dwarris  on  Statutes  and  Constitutions 
(178)  it  is  said,  in  effect,  that  generally  the  same  rules  ai)plicable  "to 
the  construction  of  deeds  and  wills,  hold  good  in  the  construction  ol 
statutes";  and  Sedgwick,  Constrnction  Stat.,  and  Const.  L.,  2d  ed.r 
354,  says,  "the  maxim, /a/«a  demonstratio  non  noc^t,  applies  to  statutes 
as  well  as  in  other  cases." 

The  two  claims  under  consideration  may  lawfully  be  paid,  and  war- 
rants may  lawfully  issue  therefor. 

Treasury  Department, 

First  Comptroller's  Office,  A  ugtist  20,  1882. 


IN  THE  MATTER  OF  THE  PER  DIEM  FEE  OF  CIRCUIT  COURT  COMMIS 
SIGNERS  IN  CASES  BEFORE  THEM,  WHEN  THERE  IS  NO  "  HEARING  ANI> 
DECIDING  ON  CRIMINAI^  CHARGES,*  BUT  ONLY  AS  TO  CONTINUANCE.- 
COMMISSIONERS'  PER  DIEM  CASE. 


1.  A  circuit  ouurt  commissioner  is  not  entitled  to  a  per  ditim  fee  merely  for  the  contiuu- 
ance  of  the  hearing  of  a  criminal  charge  by  reason  of  the  absence  of  witnesses,  or 

for  Othei    r;i.U8«». 

The  Revised  Statutes  (sec.  847)  provide,  ajs  to  fees  of  commissioners 
of  circuit  courts,  that  they  shall  be  entitled  to  receive — 

"For  hearing  and  deciding::  on  criminal  charges,  five  dollars  a  day  tor 
the  time  necessarily  employed.^ 

The  question  is  presented  to  the  First  Comptroller  to  decide^  whether 
a  United  States  commissioner  is  entitled  to  a  per  diem  fee,  when  a  party 

•  '*  6  T.  R.  676 ;  Brooiii'a  Maxims,  p.  269  [Gi>9]  ;  Ba«».  Max.  Ke»j.  25.  And  see  Just. 
Inst.  lib.  2,  lit.  20,  ^  29.  Si  (juidem  in  nominey  co-jwymne,  pnenomine^  agnoihiitf  ?*?*- 
Utriif  testator  erraverit,  cum  deptrsona  constat^  nihilominus  valet  legatum;  idemque  in  ha- 
rediiiM  servatur;  et  rect^:  namina  enim  sigvijisandorum  homintrm  gratid  reptrta  sunt;  qui 
8%  alio  quoUbtt  modo  intelligantiirj  nihil  inttrcst. 

t"Poe  d.  Smith  r.  Galloway,  5  B.  &  A«l.  43,  r»l.'' 
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charged  with  crime  is  brought  before  him  on  a  warrant  of  arrest,  and  by 
reason  of  the  absence  of  witnesses,  or  for  other  cause,  the  case  is  con- 
tinued for  hearing  to  a  future  day,  without  "hearing  and  deciding'^  on 
the  criminal  charge. 

Opinion  by  Wllliajm  Lawrence,  First  Comptroller: 

Prior  to  1866  no  per  diem  fee  was  allowed  when  the  hearing  of  a  crioii- 
Tial  charge  before  a  commissioner  was  merely  continued  for  cause  shown. 
At  that  time  section  4  of  the  act  of  August  16, 1856  (11  Stat.,  49),  gave 
H  right  of  appeal  from  the  decision  of  the  accounting  ofiQcers  to  the  Sec- 
retary of  the  Interior.  On  an  appeal  to  the  Secretary  the  assistant,  as 
Acting  Secretary,  held,  that  a  commissioner  in  such  cases  was  entitled 
"o  the  per  diem  fee.  (See  Comptroller's  letter  to  Secretary,  April  7, 
1866,  and  Assistant  Secretary's  reply  thereto,  April  19, 1866.) 

The  provisions  of  the  fourth  section  of  the  act  of  August  1 6, 1856,  were 
impliedly  repealed  by  the  act  of  March  30,  1868  (15  Stat.,  54;  14  Op. 
Att.  Gen.,  104).  The  Acting  Secretary  relied  on  the  analogy  of  allow- 
ances to  district  attorneys,  and  cited  9  Opinions  of  Attorneys-General, 
170.  But  that  opinion  relates  exclusively  to  cases  where,  before  war- 
rants of  arrest  are  issued,  the  district  attorney  goes  before  the  commis- 
sioner, makes  the  accusation,  and  produces  his  witnesses,  or  a  sufficient 
number  of  them  to  make  out  a  reasonable  prima  fade  case.  If  such  a 
practice  now  obtains,  it  is  confined  to  a  very  few  judicial  districts. 

The  printed  instructions  to  commissioners,  issued  by  the  judge  of  the 
United  States  district  court  for  the  western  district  of  North  Carolina, 
May  term,  1880,  contain  the  following: 

^'  No  per  diem  charge  must  be  made  by  a  commissioner  when  a  case  is 
merely  continued,  as  such  charge  is  only  allowable  for  the  days  actually 
and  necessarily  occupied  in  hearing  and  determining  a  case." 

And  the  circuit  court  of  the  United  States  for  the  district  of  Kentucky 
made  the  following  rule,  October  31, 1882: 

"When  a  commissioner  continues  a  case  the  reasons  for  such  contin- 
uance must  be  entered  on  his  record,  and  stated  in  his  report  of  trial 
sent  to  the  court.  No  per  diem  charge  must  be  made  by  a  commissioner 
when  a  case  is  merely  continued,  'd%  such  charge  is  only  allowable  for  the 
days  actually  and  necessarily  occupied  in  hearing  and  deciding  a  case." 

These  rules  are  sustained  by  the  law.  The  language  of  the  statute 
scarcely  needs  construction.  It  gives  a  per  diem  fee  "  for  hearing  and 
deciding  on  criminal  charges."  This  does  not  give  a  fee  for  time  occu- 
pied in  postponing  the  hearing,  or  in  hearing  and  deciding  the  question 
whether  a  continuance  shall  be  had.  In  such  case  the  question  decided 
does  not  relate  to  the  criminal  charge;  it  is  simply  whether  the  criminal 
charge  shall  then  be  considered. 

When  an  accused  party  is  brought  before  a  commissioner,  and  the 
latter  is  required,  on  a  showing,  to  decide  only  whether  the  examina 
tion  or  hearing  shall  be  x>ostponed  or  continued  to  the  next  or  a  subse 
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qaeut  day,  and  the  accused  is  for  tbis  purpose  committed,  or  admitted 
to  bail,  tbis  is  simpi}'  w  heariug  and  deciding  as  to  a  continuance  of  the 
criminal  cbarge,  for  which  no  per  diem  fee  is  provided.  When  the  com- 
missioner enters  into  a  hearing  of  the  criminal  cbarge,  and  decides  to 
admit  to  bail,  or  commit  the  a^^cused  for  further  bearing,  thus  continu- 
ing the  case — as  for  further  evidence — to  the  next  or  a  subsequent  day, 
be  is  entitled  to  the  per  diem  fee  of  $5  for  "the  time  necessarily  em- 
ployed," allowed  by  section  847  Revised  Statutes. 

No  fee  can  be  allowed  for  a  continuance  of  the  hearing,  when  no  ques 
tion  but  that  of  the  continuance  is  entered  into  or  decided. 

Treasury  Department, 

First  Comptroller's  Office^  August  31, 1882. 


IN  THE  MATTER  OF  WHO  IS  ENTITLED  TO  THE  SALARY  DUE  A  PUBLIC 
OFFICER  AT  THE  DATE   OP  HIS  DECEASE,  AND  TO  THE  RESIDUE  OF 

I  ONE  YEAR'S  SALARY  ALLOWED  BY  CONGRESS  TO  THE  WIDOW  OF  SUCK 
DECEASED  OFFICER.— GARNET'S  CASE. 


1.  The  salary  due  a  public  ofiicer  at  the  date  of  his  decease  must  be  paid  to  his  lega: 

repreHCiitative — the  proper  executor  or  adminlHtrator. 
3.  Under  the  Cousti  tution,  Congress  has  no  power,  after  the  decease  of  a  public  officer. 

to  provide  by  law  for  the  payment  to  the  widow  of  the  deceased  of  the  salary  diu» 

him  at  the  time  he  died. 

3.  It  is  a  rule  in  construing  statutes,  that  when  the  language  thereof  admits  of  twt> 

interpretations,  one  couformable  to,  and  the  other  in  conflict  with,  the  Constitn- 
tion,  the  former  is  to  be  adopted. 

4.  On  general  common  law  principles  no  testamentary  disposition  of  the  salary  due  a 

pnblic  o£Scer  at  the  date  of  his  decease  can  be  made,  which  will  deprive  his  legra) 
representative — ^the  proper  executor  or  administrator — of  the  right  to  payment 
thereol 

5.  The  private  joint  resolution  of  Congress  of  August  1,  1882,  "  for  the  relief  of  Sarah 

J.  S.  Garnet,"  does  not  apply  to  the  salary  due  Henry  H.  Garnet  at  the  time  of 
his  decease. 

6.  When  an  act  of  Congress  gives  a  gratuity  to  the  widow  of  a  deceased  public  officer. 

it  is  payable  to  her,  and  not  to  the  legal  representative  of  the  deceased. 

7.  The  residue  of  ''one  year's  salary"  given  by  the  joint  resolution  of  Cougress  of 

August  1,  1882,  to  the  widow  of  Henry  H.  Garnet,  late  minister  of  the  United 
States  to  Liberia,  is  such  gratuity,  and  is  payable  to  her,  and  not  to  the  legal  repr^*- 
sentative  of  the  deceased. 

Henry  H.  Garnet  was  commissioned  minister  resident  and  consul* 
general  of  the  United  States  to  Liberia  June  30,  1881,  with  an  annnal 
salary  of  $4,000.  He  was  allowed  from  Jnly  1  to  July  30, 1881,  inclusive, 
for  salary  while  receiving  inatmctions,  $326.09.  He  remained  in  the 
United  States  without  being  entitled  to  salary  to  November  20, 18S1. 
when  he  departed  for  his  post  of  duty  in  Liberia,  where  he  died  Feb 
ruary  13, 1882.  His  salary  due  from  November  20, 1881 ,  to  February  1  >. 
1882,  was  $045.41. 
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Thus  his  total  salary  to  Feb.  13, 1882,  was  $326.09 +  $945.41=  $1,271  50 
He  was  by  his  drafts  on  the  State  Department  debited  re- 
spectively— 

July  30,  1881 $326  09 

December  31, 1881 500  01 

Total  paid 826  10        826  10 

Leaving  balance  salary  due $445  40 

The  residue  of  "  one  year's  salary,"  for  the  payment  of  which  no  pro- 
vision is  made  by  any  general  law,  would  be  $2,728.50. 

In  pursuance  of  section  1749  of  the  Revised  Statutes,  and  section  48 
of  the  Consular  Eegulations  of  1881,  there  was  paid  June  6, 1882,  to 
Sarah  J.  S.  Garnet,  widow  of  the  deceased  minister,  $444.45,  as  and  for 
'^a  sum  of  money  equal  to  the  allowance  now  made  to  such  officer  [de- 
ceased minister]  for  the  time  necessarily  occupied  in  making  the  transit 
from  his  post  of  duty  to  his  residence  in  the  United  States."  The  gen- 
eral consular  and  diplomatic  appropriation  act  approved  February  24, 
1881  (21  Stat.,  339),  makes  appropriation  for  the  payment  of  the  salary 
due  the  minister  at  his  decease,  $445.40,  and  for  the  widow's  allowance, 
$444.45.  The  "  legal  allowances"  mentioned  in  the  joint  resolution  fol- 
lowing are  contingent  expenses,  including  rent,  stationery,  postage, 
&c.,  authorized  to  be  paid  under  section  1748  of  the  Eevised  Statutes, 
and  the  general  act  referred  to  of  February  24, 1881,  makes  an  appro- 
priation to  cover  them.  The  legal  representative  of  the  deceased  has 
not  presented  any  claim  for  these,  nor  was  any  presented  by  the  min- 
ister. 

Congress  passed  a  joint  resolution  August  1,  1882  (22  Stat.,  Private 
Laws  and  Eesolutions,  100),  as  follows : 

JOINT  HESOLUTION  for  the  relief  of  Sarah  J.  8.  Garaet,  widow  of  Henry  H.  Garnet 

late  minister  to  Liberia. 

Resolved  by  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled^  That  there  be  appropriated,  out  of.  any 
money  in  the  Treasury  not  otherwise  appropriated,  to  be  paid  to  Sarah 
J.  8.  Garnet,  widow  of  Dr.  Henry  H.  Garnet,  late  minister  of  the  United 
Statos  to  Liberia,  one  year's  salary  as  said  minister  in  addition  to  all 
legal  allowances,  deducting  the  amount  of  salary  by  said  Henry  H. 
Garnet,  since  the  date  of  his  appointment. 

Approved,  August  1, 1882. 

It  is  represented  that  the  deceased  left  a  last  will  and  testament  giv- 
ing his  property  to  persons  other  than  his  widow.    The  proper  papers 
are  presented  to  the  First  Comptroller  to  decide : 
I.  To  whom  shall  the  balance  of  salary  due,  $445.40,  be  paid  T 
IL  To  whom  shall  the  residue  of  the  *^one  year'.s  salarj^,"  $2,728.50, 
uiuler  the  joint  resolution  be  paid! 
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Decision  by  William  Lawrence,  First  Comptroller: 

The  two  qaestions  stated  will  be  disposed  of  separately.  The  right 
to  receive  payment  of  each  of  the  two  sums  mentioned  is  to  be  considered 
as  aifec:ed  or  determined  by — (I)  general  principles  of  law,  (2)  the  joint 
resolution  of  Congress,  and  (3)  testamentary  disposition,  if  any,  by  the 
deceased. 

I.  The  balance  of  salary  due  Henry  H.  Garnet  at  the  time  of  his  de- 
cease is  to  be  paid  to  his  legal  representative — the  proper  executor  or 
administrator. 

1.  This  is  required  by  general  principles  of  law. 

By  the  common  law,  as  it  now  exists,  the  widow  of  a  decedent.,  who 
owned  chattels  or  choses  in  action,  acquires  no  title  therein.  Her 
rights,  whatever  they  may  be,  are  inchoate,  and  generally  can  be  reached 
only  through  the  executor  of  a  testator  or  the  administrator  of  an  in 
testate.  In  most,  if  not  all  of  the  States,  provision  is  made  by  statute 
for  securing  to  every  widow  a  year's  support  from  the  estate  of  her 
husband,  and  a  distributive  share  of  the  estate  in  cases  of  intestacy,  oTf 
upon  her  election,  in  lieu  thereof,  such  provision  as  may  be  made'  bj 
his  last  will  and  testament.  But  the  title  or  estate  in'the  chattels  and 
choses  in  action  of  the  decedent  is  vested  in  the  proper  executor  or 
administrator,  who  alone  can  recover  possession  of  chattels  and  dispose 
of  the  same,  maintain  actions,  or  otherwise  collect  money  due  on  choses 
in  action,  and  execute  acquittances  therefor.  The  writ  de  raHonahiU 
parte  honorum  is  unknown  in  American  practice.  These  principles  are 
well  settled  and  established  in  American  legislation  and  common  law. 
(Williams,  Executors,  6th  Am.  ed.,  [2],  [629],  [786],  [1799];  Rockwell 
V.  Saunders,  19  Barb.,  473;  Bellinger  v.  Ford,  21  Barb.,  311.)  The 
right  of  the  legal  representative  of  the  deceased  is  thus  sufficiently 
established  on  general  principles  of  law. 

2.  The  joint  resolution  of  Congress  cannot  change  this  result. 

At  common  law  the  right  of  action  in  choses  in  action  vests  in  as 
executor  from  the  moment  of  the  testator's  death,  and  in  an  adminis- 
trator only  from  the  grant  of  letters  of  administration,  though  for  some 
purposes  the  title  of  the  latter,  when  vested,  relates  back  to  the  time 
of  the  death  of  the  intestate.  (1  Williams,  Executors,  6th  Am.  ed., 
[631].) 

"A  vested  right  of  action  is  property."  (Oooley,  Ck>nst-.  Lira.,  4th 
ed.,  [362];  Osborn  v.  Nicholson,  13  Wall.,  662). 

The  Constitution  prohibits  Congress  from  divesting  any  vested  right 
of  property.  (Const.,  Art.  V,  Amendments;  Paschal,  An.  Const,  3d 
ed.,  472,  note  488;  Cooley,  Const.  Lim.,  4th  ed.,  [176];  Withers  «.  Buck- 
ley, 20  How.,  84;  Fletcher  v.  Peck,  6  Cranch,  87;  Steamship  Co.  t. 
Joliflfe,  2  Wall.,  450.)  The  Constitution  in  this  respect  is  declaratoiy  oi 
the  common  law,  and  is  an  express  limitation  on  legislative  power. 
(Paschal,  An.  Const.,  3d  ed.,  473,  note  488;  Sinnicksou  v.  Johnsons,  3 
Harr.  N.  J.,  129;  Gardner  v.  Newburgh,  2  Johns.  Ch.,  162;  Pumpelly 
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V.  Green  Bay  Co.,  13  Wall.,  166;  Cooley,  Const.  Lim.,  4th  ed.,  [176], 
[362J.)  If,  therefore,  the  joint  resolution  of  Congress  in  terms  undertook 
to  direct  payment  of  the  salary  due  Garnet  at  his  death  to  his  widow, 
it  would,  pro  tanto,  be  unconstitutional  and  void.  But  the  resolution 
has  no  such  purpose.  It  is  a  rule  of  construction,  that,  when  the  lan- 
guage of  a  statute  admits  of  two  interpretations,  the  one  shall  be 
adopted  which  would  make  it  conform  to  the  Constitution.  (Cooley, 
Const.  Lim.,  4th  ed.,  [178] ;  Buncombe  v.  Prindle,  12  Iowa,  1). 

The  resolution  makes  an  appropriation  of  the  money  to  be  paid  the 
widow.  As  there  is  a  prior  general  appropriation  of  money  to  pay  the 
salary  due,  the  resolution  is  clearly  applicable  only  to  the  gratuity  of 
the  residue  of ''one  year's  salary"  which  it  gives  to  the  widow.  The 
resolution,  therefore,  does  not  apply  to  the  salary  due  Garnet  at  his 
decease. 

3.  No  testamentary  disposition  of  the  salary  due  Mr.  Garnet  at  his 
decease  can  deprive  his  legal  repi'esentative  of  the  right  to  payment 
thereof,  unless  some  statute  specifically  authorizes  it.  The  rights  of 
legatees  are  derived  from  the  legal  representative  of  the  deceased,  be- 
cause the  law  vests  such  representative)  with  the  legal  title  to  assets, 
and  this  is  necessary  to  secure  the  prior  rights  of  creditors  of  the  estate. 
Thus  it  is  said:  ^'That  as  the  whole  personal  estate  is  liable  in  the  hands 
of  the  executor  to  the  payment  of  the  debts  of  the  testator,  the  executor 
must  take  care  to  discharge  them,  before  he  satisfies  any  description  of 
legacy."  (2  Williams,  Executors,  6th  Am.  ed.,  [1016],  [1224],  [1340] ;  Gar- 
net V.  Macon,  6  Call,  308 ;  s.  c,  2  Brock.,  C.  C,  185.)  Hence,  the  right  of 
the  legal  representative  of  the  deceased  to  payment  of  the  salary  due 
him  at  the  date  of  his  decease  is  not  affected  by  any  testamentary  dis- 
position thereof.  Such  legal  representative,  if  any  balance  remains 
after  satisfying  creditors,  must  of  course  pay  the  same  to  the  legatees  or 
distributees  entitled.  x 

II.  The  residue  of  "one  year's  salary,"  $2,728.50,  under  the  joint  res- 
olution of  Congress  is  payable  directly  to  Sarah  J.  S.  Garnet,  widow. 
It  is  a  gratuity  given  by  Congress  directly  to  the  widow.  There  is 
no  general  principle  of  law  which  can  give  to  the  legal  representa- 
tive of  the  deceased  any  claim  thereto.  Congress,  the  donor,  has  by 
express  law  given  it  to  the  widow,  and  required  payment  to  her.  It 
cannot  be  affected  by  any  testamentary  disposition  made  by  Henry  H. 
Garnet,  because  he  never  had  any  right  thereto.  (Heirs  of  Emerson  v. 
Hall,  13  Pet.,  409;  Ogden  v.  Strong,  2  Paine,  C.  C,  585.) 

Payment  of  this  sum  must  be  made  directly  to  the  widow.  Payment  of 
the  salary  due  Garnet  at  the  date  of  his  death  must  be  made  to  his  legal 
representative— the  proper  executor  or  administrator. 

Teeasuey  Depaetmbnt, 

IHrst  Comptroller's  Office^  October  18, 1882. 
H.  Ex.  219 18 
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IN  THE  MATTER  OF  REPAYMENT  OF  INTERNAL-REVENUE  INCOME  TAX 
TO  CITIZENS  OF  TENNESSEE— JORDAN'S  CASE. 


1.  The  act  of  July  29,  1882  (22  Stat.,  Private  Laws,  77),  authorizes  the  repayment  to 
certain  ''named  citizens  of  Tennessee'' of 'Hhe  amount  of  taxes  »  •  •  col- 
lected «  ♦  *  contrary  to  the  provisions  of  the  regulations  issued  by  the 
Secretary  of  the  Treasury,"  and  then  specifies  the  amount  to  be  repaid  to  each 
person  named  therein.  In  fact,  one-half  of  the  amount  so  specified,  aa  to  many 
of  said  persons,  was  not  collected  contrary  to,  but  in  accordance  with,  the  pro- 
visions of  the  regulations.     Held : 

(1)  The  intention  of  Congress  was  to  refiiud  only  the  amount  of  taxes  collected  con- 

trary to  the  provisions  of  the  regulations — to  repair  a  wrong  done  to  citizens,  and 
not  to  do  a  wrong  to  the  government. 

(2)  In  such  case  of  two  conflictiug  provisions  in  the  statute,  as  to  the  amount  to  be 

refunded,  one  fixing  a  rule  of  computation,  and  the  other  stating  the  amount 
contrary  to  such  rule,  the  one  fixing  a  rule  of  computation  must  be  adopted, 
and  the  other  stating  the  erroneous  amount  must  be  rejected,  because— (1)  This 
carries  out  the  intention  of  Congress,  which  is  the  first  and  controlling  element 
in  construing  the  statute.  (2)  This  is  required  by  the  rule  that  when  there  are 
two  descriptions  given  to  identify  an  object,  one  correct,  one  erroneous,  the 
former  shall  be  adopted,  the  latter  rejected.  (3)  It  is  required  by  the  rule  of 
(construction  that  some  effect  shall,  if  practicable,  be  given  to  every  provision 
of  a  statute.  If  the  stated  amounts  in  this  statute  control,  then  no  effect  can  be 
given  to  the  words  which  require  a  refunding  only  of  amounts  collected  contrary 
to  the  regulations.  But  if  effect  be  given  to  the  rule  of  repayment  only  of 
amounts  collected  contrary  to  the  regulations,  there  still  remains  a  sufficient 
effect  for  the  provisions  which  name  the  amounts,  the  persons  to  be  repaid,  and 
their  residences,  by  holding  that  they  .exclude  all  other  persons,  and,  perhaps, 
limit  the  maximum  to  be  refunded  to  each.  (4)  This  result  is  the  more  reason- 
able, as  it  is  not  probable  that  Congress  intended  to  adjust  and  settle  accounts, 
thi^  not  ordinarily  being  an  exercise  of  legislative  power. 

(3)  The  general  rule  of  construction,  that  a  thing  given  in  particular  shall  not  be 

taken  away  by  general  words,  is  subordinate  to  and  controlled  by  the  higher 
rule,  that  the  intention  of  the  law-making  power  is  to  govern  in  the  construction 
of  statutes. 

(4)  A  statute  which  merely  "  authorized"  the  payment  of  a  sum  of  money  by  the  Sec- 

retary of  the  Treasury  is  not  mandatory. 

By  the  internal-revenue  act  of  July  1,  1862  (12  Stat.,  473,  Sec.  91), 
the  annual  income  tax  for  the  year  18(>3  was  due  and  payable  May  1, 
1864.  May  5,  1864,  an  internal-revenue  assessor  was  appointed  for  the 
second  collection  district  of  Tennessee.  August  30,  1864,  an  assistant 
assessor  was  appointed  for  an  "  assessment  division  "  then  established 
comprising  Rutherford  County  in  this  district. 

By  the  joint  resolution  of  July  4,  1864  (13  Stat.,  417),  the  special  5 
per  cent,  war  tax  on  incomes  of  1863  became  due  and  payable  October 
1,  1864. 

June  6, 1865,  Edward  L.  Jordan,  of  Eutberford  County,  paid  the  proper 
eoUector  $2,290,  of  which  $1,145  was  for  annual  income  tax  on  his  in- 
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come  for  1863,  and  $1,145  was  for  the  sj^ecial  5  per  cent,  war  tax  on 
income  of  1863. 

June  21, 1865,  the  Secretary  of  the  Treasury  issued  special  circular 
^o.  16,  containing  the  following  among  other  regulations : 

Section  46  of  the  internal-revenue  act,  approved  June  30,  1864,  [13 
Stat.,  240]  provides  that  whenever  the  authority  of  the  United  States 
shall  have  been  re-established  in  any  State  whtfre  the  execution  of  the 
laws  had  previously  been  impossible,  the  provisions  of  the  act  shall  be 
put  in  force  in  such  State,  with  such  modification  of  inapplicable  regu- 
lations in  regard  to  assessment,  levy,  time  and  manner  of  collection,  as 
may  be  directed  by  the  department. 

Without  waiving  in  any  degree  the  rights  of  the  government  in  re- 
spect to  taxes  that  have  heretofore  accrued,  or  assuming  to  exonerate 
the  tax-payer  from  his  legal  responsibility  for  such  taxes,  the  depart- 
ment does  not  deem  it  advisable  to  insist  at  present  upon  their  payment, 
so  far  as  they  were  payable  prior  to  the  establishment  of  a  collection 
district  embracing  the  territory  in  which  the  tax-payer  resides. 

But  assessors  in  the  several  collection  districts  recently  established 
in  the  States  lately  in  insurrection  are  directed  to  require  returns,  and 
to  make  assessments  for  the  several  classes  of  taxes  for  the  appropriate 
legal  period  preceding  the  first  regular  day  on  which  a  tax  becomes  due 
after  the  establishment  of  the  district — that  is  to  say,  in  the  several 
districts  in  question  the  proper  tax  will  be  assessed  upon  the  income  of 
the  year  1864,  inasmuch  as  the  tax  for  that  year  is  due  upon  the  thirtieth 
day  of  June,  subsequently  to  the  establishment  of  the  district.  All  per- 
sons found  doing  any  business  for  which  a  license  is  required  will  be 
assessed  for  the  proper  license  from  the  first  diiy  of  the  month  in  which 

the  district  is  established. 

#  •  #  #  #         ,       •  « 

In  the  States  of  Virginia,  Tennessee,  and  Louisiana,  collection  dis- 
tricts were  sometime  since  established,  with  such  boundaries  as  to  in- 
clude territory  in  which  it  has  but  recently  become  possible  to  enforce 
the  laws  of  the  United  States.  In  those  districts,  the  rule  laid  down 
above  will  be  so  modified  as  to  require  the  assessment  and  collection  of 
the  first  taxes  which  become  due  after  the  establishment  of  assessment 
divisions  in  the  particular  locality.  •    ♦    ♦. 

July  29, 1882,  the  following  act  of  Congress  was  passed : 

AN  ACT  for  the  relief  of  citizens  of  Tennessee. 
Be  it  enacted^  •  •  #  That  the  Secretary  of  the  Treasury  be,  and  he 
is  hereby,  authorized  and  directed  to  remit,  refund,  and  pay  back,  out 
of  any  moneys  in  the  Treasury  not  otherwise  appropriated,  to  the  fol- 
lowing named  citizens  of  Tennessee,  or  the  legal  representatives  of  such 
as  are  deceased,  the  amount  of  taxes  assessed  upon  and  collected  from 
the  said  named  persons  contrary  to  the  provisions  of  the  regulations 
issued  by  the  Secretary  of  the  Treasury  under  date  of  June  twenty-first, 
eighteen  hundred  and  sixty-five,  and  published  in  special  circular  num- 
bered sixteen  from  the  Internal  Revenue  Office  of  that  date,  said  re- 
funding having  been  recommended  by  the  Secretary  of  the  Treasury  • 

•  The  foUowing  is  the  letter  referred  to : 

Treasury  Department, 

Office  of  the  Secretary, 

Washington,  June  19,  1873. 
Sir:  I  have  considered  the  claim  of  William  Gosling  and  others,  applicants  for 
refanding  taxes  aUeged  to  have  been  illegally  collected,  included  in  Schedule  No.  243; 
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under  date  of  June  nineteenth,  eighteen  hundred  and  seventy-three,  that 
is  to  8ay: 

To  William  Campbell,  eight  dollars  and  ninety-six  cents ;  to  Thomas 
Dean,  forty-seven  dollars  and  sixty  cents ;  to  J.  B.  Dixon,  thirteen  dol- 
lars and  thirty-six  cents ;  •  ♦  •  [and  many  other  persons  named  with 
specified  amounts]  ♦  •  -• ;  to  Edward  L.  Jordan,  two  thousand  two 
hundred  and  ninety  dollars ;  •  •  •to  Joseph  Watkins,  thn  [three]  hun- 
dred and  eighty -four  dollars;  all  of  Rutherford  Connty,  Tennessee.  To 
Asa  Faulkner  of  Warren  County,  Tennessee,  two  thousand  seven  hun- 
dred dollars ;  •  •  •  said  persons,  and  each  of  them,  having  filed  their 
claims  in  the  office  of  the  Commissioner  of  Internal  Eeveuue  prior  to 
the  sixth  of  June,  eighteen  hundred  and  seventy-three. 

September  6, 1882,  the  Commissioner  of  Internal  Revenue  transmitted 
a  schedule  of  the  claims  under  this  act  to  the  Secretary  of  the  Treasury, 
and  September  11, 1862,  the  Acting  Secretary  directed  "  the  payment 
of  the  several  sums  specified  "  in  the  schedule  ^^in  accordance  with  said 
act."  The  sums  specified  in  the  schedule  are  those  named  in  the  act. 
They  were  reported  by  the  Fifth  Auditor  to  the  First  Comptroller. 


Opinion  by  William  Lawrence,  First  Comptroller : 

The  annual  income  tax  of  $1,145  was  due  and  payable  May  1, 1864, 
but  the  **  assessment  division"  for  its  collection  was  not  established  un- 
til August  30, 1864.  The  circular  No.  16  only  required  the  collection  of 
<^  taxes  which  become  due  after  the  establishmentof  assessment  divisions.'' 
Thi.s  sum  of  $1,145,  having  become  due  before  the  establishment  of  the 
proper  assessment  division,  was  "collected  •  •  •  contrary  to  the  pro- 
visions of  the  regulations  issued  by  the  Secretary  of  the  Treasury  ♦  •  *, 
published  in  special  circular  numbered  sixteen,'^  and  is  therefore,  by 
force  of  the  act  of  July  29,  1882,  to  be  refunded.  The  fact  that  it  was 
collected  June  6, 1865,  before  the  circular  was  issued,  June  21, 1865,  does 
not  alter  this  result.  (See  letter  of  Secretary  of  June  19, 1873,  recom- 
mending such  refunding,  foot-note,  ante.)  The  sum  of  $1,145,  paid  for, 
special  5  per  cent  war  tax  on  income  within  the  terms  of  the  circular 
became  "due  [October  1, 1864]  after  the  establishment  of'  the  assess- 
ment division  (August  30, 1864),  and  so  was  not "  collected  •  •  •  con- 
trary to  the  provisions  of  the  regulations  *  •  •j  circular  numbered 
sixteen." 

from  your  office,  and  am  of  opinion  that,  under  the  existing  laws,  the  taxes  paid  4>y 
these  parties  were  legallv  paid  and  should  not  be  refunded.  But  I  fully  recognize  the 
hardship  of  the  case,  and  desire  that  such  claimants  may  receive  relief  from  Congress. 
I  have  therefore  to  suggest  that  you  will  in  your  next  annnal  report,  or  on  any 
other  occasion  which  you  may  deem  more  fitting,  recommend  the  passage  of  a  specisd 
act  authorizing  the  refunding  of  all  taxes  paid  by  residents  of  the  in8urrectioaA.ry 
States,  which  under  Department  Circular  of  June  21,  1865,  should  not  have  been  eol> 
lected,  such  refunding  to  be  made  whether  the  tax  in  question  was  coUected  before  or 
after  the  issue  of  the  circular. 

I  am  very  respectfullv, 

WILLIAM  A.  RICHARDSON, 

/Secretory. 
Hon.  J.  W.  DouGij^S8, 

Commisiioner  Internal  Revenue. 
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If  the  act  of  July  29, 1882,  is  mandatory  in  requiring  payment  to  the 
persons,  and  iu  the  amounts  therein  named,  this  sum  must  be  repaid. 
If  the  purpose  of  Congress  was  to  name  the  persons  to  whom  repay- 
ments should  be  made,  limit  the  maximum  amount  to  be  repaid,  and 
repay  only  such  sums  as  had  been  '*  collected  •  •  •  contrary  to  the 
provisions  of  the  •  •  •  circular,^'  thus  requiring  an  inquiry  and 
the  exercise  of  judgment  by  the  accounting  officers,  then  this  sum  can- 
not be  repaid.  A  statute  which  merely  *' authorized"  the  payment  of 
a  sum  of  money  by  the  head  of  a  department  is  not  mandatory  either  in 
fact  or  in  amount.  (8  Op.  Att.  Gen.,  39;  see  French  v.  Edwards,  13 
Wall.,  511.)  When  the  terms  of  a  statute  leave  room  for  any  adminis- 
trative discretion  to  be  exercised,  it  is  not  mandatory.  (United  States 
V.  Guthrie,  17  How.,  284.)  The  intention  of  the  law-making  power  is 
the  controlling  element  in  the  interpretation  or  construction  of  a  statute. 
(Wilkinson  v.  Lelaud,  2  Pet.,  627,  662;  United  States  v.  Saunders,  22 
Wall.,  492.)  The  intention  of  Congress  is  declared  in  the  act  of  July 
29, 1882,  to  be,  to  authorize  and  direct  the  Secretary  of  the  Treasury  to 
refund  to  certain  citizens  of  Tennessee  therein  named  "the  amount  of 
taxes  •  •  •  collected  from  the  said  named  persons  contrary  to  the 
provisions  of  the  circular  numbered  sixteen  " ;  and  the  act  then  specifies 
the  names  of  the  persons  and  the  amounts  collected  contrary  to  the  pro- 
visions of  the  circular.  If  the  act  had  simply  provided  for  the  repay- 
ment of  *'  the  amount  of  taxes  •  •  *  collected  from  •  •  •  per-  - 
sons  contrary  to  the  ♦  •  •  circular,"  it  would  have  been  necessary 
to  ascertain  the  claim  of  all  persons,  without  limitation  as  to  name, 
amount,  or  residence.  A  rule  of  construction  requires  that  some  effect 
shall,  if  practicable,  be  given  to  every  provision  of  a  statute.  (Sedg- 
wick, Construction  Stat,  and  Const.  L.,  2d  ed.,  200  n.)  This  rule  may 
be  complied  with  by  giving  to  the  clauses  of  the  statute  which  give 
the  names  and  residences  of  persons,  and  the  amounts  specified,  the 
effect  of  limiting  the  authority  to  make  repayments  to  the  persons  named 
and  identified  by  residence,  and  of  amounts  of  taxes  collected  contrary 
to  the  circular,  not  exceeding  the  amounts  specified.  It  may  reasona- 
bly be  inferred  that  this  was  the  effect  intended,  because,  if  the  full 
amount  specified  must  as'to  each  person  named  be  re])aid  to  him,  the 
purpose  of  Congress  as  stated  is  defeated,  as  in  this  case,  by  the  repay- 
ment of  a  sum  of  money  not  collected  contrary  to  the  circular.  The 
statute  gives  two  modes  of  ascertaining  the  intention  of  Congress  as  to 
the  amount  to  be  repaid,  first,  by  describing  it  as  "  the  amount  of  taxes 

•  •     •    collected  from     •     ♦     •    named  persons  contrary  to  the 

•  •  •,  circular;^  and,  second,  by  describing  the  persons  and  amounte. 
The  reason  of  the  passage  of  the  act  was  the  unauthorized  collection 
contrary  to  the  circular.  Its  purpose  is  to  repair  a  wrong  done — ^not 
to  do  a  wrong  to  the  government  by  repaying  money  which  had  been 
rightfully  collected  under  the  circular. 

It  is  impossible  to  refund  in  accordance  with  the  two  modes  prescribed 
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in  the  act  for  fixing  the  amount,  because  they  are  in  conflict.  In  snch 
case  of  conflict  the  reason  which  operated  in  passing  the  act,  and  the 
justice  on  which  it  is  founded,  should  by  every  fair  principle  control  a 
mere  error  of  Congress  in  specifying  the  amount.  *  The  effect  of  a  stat- 
ute is  an  element  in  construing  it.  (Henderson  et  aL  v.  Mayor  of  ^ew 
York,  92  U.  S.,  259.)  This  result  conforms  to  the  rule,  that  when  there 
are  two  descriptions  given  to  identify  an  object,  one  correct,  one  erro- 
neous, the  former  shall  be  adopted,  the  latter  rejected.  { False  Descrip- 
tion Case,  ante;  1  Greenl.,  Ev.,  §  301.)  And  it  gives  efl'ect  and  assigns 
a  just  purpose  to  those  words  of  the  statute  which  require  a  refund 
only  of  the  amount  of  taxes  collected  contrary  to  the  circular.  It  is  just 
as  important  to  give  effect  to  these  words  as  to  those  which  state  the 
amounts.  If  the  stated  amounts  control,  then  no  efiect  is  given  to  the 
words  which  require  a  refunding  only  of  amounts  collected  contrary  to 
the  circular,  whereas  a  reasonable  effect  is  found  for  both  classes  of 
words  by  giving  the  effect  stated  to  each.  This  construction  reconcile* 
apparently  conflicting  clauses,  and  this  should  be  done  if  possible. 
(Beals  v.  Hale,  4  How.,  37.)  This  restrains  the  operation  of  the  words 
stating  the  amounts  by  the  prior  words,  which  declare  the  purix)8e  only 
to  refund  sums  collected  contrary  to  the  provisions  of  the  regulation* 
issued  by  the  Secretary  of  the  Treasury  and  published  in  circular  num- 
bered sixteen.  There  is  a  rule  of  construction  which  requires  that 
words  in  a  statute  are  to  be  restrained  within  narrower  limits  than  their 
ordinary  import,  when  their  literal  meaning  would  extend  to  persons  or 
amounts  which  the  legislature  did  not  intend  them  to  include.  (Lessee 
of  Brewer  v.  Blougher,  14  Pet.,  178.) 

There  is  a  general  rule  in  the  construction  of  statutes,  that  ^^a  thing 
given  in  particular  shall  not  be  taken  away  by  general  words."  (Pro- 
ceeds of  SSales  Case,  ante^  52;  Greenl.,  Ev.,  §  301;  Dwarris,  Stats.,  2d 
ed.,  513,  668;  Sedgwick,  Construction  Stat,  and  Const.  L.,  2d  ed.,  360.) 
It  may  be  said,  that  upon  this  rule  the  several  sums  mentioned  in  the 
act  of  July  29,  1882,  are  given  in  particular,  and  should  not  be  taken 
away  in  any  part  by  the  general  words  in  the  first  clause  of  thcstatute. 
The  general  rule  is  as  stated,  but  it  always  yields  when  necessary  to 
carry  out  the  intention  of  Congress.    The  intention  of  Congrejw,  as 


*  Lord  Coke  says,  in  Iu8t.  1,  lU  5,  in  regard  to  an  averment  in  the  preamble  of  a  stat- 
ute that  **  the  rehearsal  or  preamble  of  a  statute  is  to  be  taken  for  truth,  for  it 
cannot  be  thought  that  a  statute  that  is  made  by  authority  of  the  whol«  realm 
"  *  •  will  recite  a  thing  against  the  truth."  Hardcastle,  in  his  work  on  Statutory 
Law  (London  1879),  241,  says,  that  "this  proposition  is  too  wide  an  one  to  be  accepted 
as  correct  at  the  present  day";  citing  Leicester  v.  Haydon,  Plowd,,  398;  Stead  r. 
Otrey,  14  L.  J.  C.  P.,  182;  R.  v.  Sutton,  4  M.  &  S.,  532;  Earl  of  Carnarvon  r.  ViUe- 
bois,  13  M.  &  W.,  313;  R.  r.  Haughton,  22  L.  J.  M.  C,  89;  Wharton  Peerage  Caj«e^ 
12  CI.  &  F.,  292 ;  Edinbro'  and  Glasgow  Railway  r.  Linlithgow,  3  Macq.,  704 ;  Shrews- 
bury Peerage  Case,  7  H.  L.  Cases,  13.  See  Sedgwick,  Construction  Stat,  and  Const- 
L.,  2d  ed.,  44,  citing  Buncombe  r.  Prindle,  12  Iowa,  1 ;  Parmeleo  r.  Thompson,  7 
Hill,  77;  Elmandorif  V.  Carmichael,  3  Litt.,  473. 
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ascertained  from  all  the  sources  recognized  as  proper  for  consideration, 
is  the  controlling  element  in  construing  an  iict  of  Congress.  All  other 
rales  yield  to  this — it  prevails  even  against  the  language  of  an  act. 
(Sedgwick,  Construction  Stat,  and  Const.  L.,  2d  ed.,  196.) 

There  is  another  view  to  which  it  may  be  proper  to  allude.  Congress 
conid  provide  for  the  payment  of  sums  specified  in  an  act  to  persons 
named  therein  for  any  purpose  authorized  by  the  Constitution,  without 
describing  any  original  claim  on  which  to  base  payments.  The  act  of  July 
29, 1882,  does  two  things  competent  to  be  done :  first,  it  directs  in  gen- 
eral terms  the  repayment  of  **  the  amount  of  taxes  •  ♦  ♦  collected 
from  •  •  *  persons  contrary  to  •  *  *  circular  numbered  six- 
teen,'' and,  second,  it  limits  payments  to  "  named  "  persons,  and,  perhaps, 
limits  the  amounts  payable  to  each.  If  a  construction  should  be  given 
to  the  act  which  wonld  make  absolute,  imperative  and  mandatory  the  pay- 
ment of  the  full  amount  specified  for  each  i>erson  named  as  and  for  "the 
amount  of  taxes  •  ♦  •  collected  ♦  •  •  contrary  to  the  •  •  • 
circular,"  this  would  amount  to  a  decision  of  a  question  of  law  and  a  ques- 
tion of  fact — the  unlawful  collection  a  question  of  law,  the  amount  a  ques- 
tion of  fact — arising  under  the  provision  for  repayment  of  "amount  of 
taxes  •  •  •  collected  •  ♦  •  contrary  to  the  •  ♦  •  circular." 
It  might  seem  to  make  Congress  decide  what  the  law  was — that  money 
had  been  collected  contrary  to  the  circular.  "A  legislature  cannot  de- 
clare what  the  law  was,  but  what  it  shall  be."  (Ogden  r.  Blackledge, 
2  Cranch,  272;  Cooley,  Const.  Lim.,  4th  ed.,  [92],  [347],  430  n.)  "That 
is  not  legislation  which  adjudicates  in  a  particular  case,  prescribes  tlie 
rule  contrary  to  the  general  law,  and  orders  it  to  be  enforced."  (Er- 
vine's  Appeal,  16  Penn.  St.,  266;  Cooley,  Const.  Lim.,  [91].)  "To  com- 
pare the  claims  of  parties  with  the  law  of  the  land  before  established 
18  in  its  nature  a  judicial  act."    [Id.  [92].) 

If  Congress  should,  in  addition  to  this,  decide  a  question  of  fact,  and 
award  relief  by  statute,  the  question  presented  would  be  still  more 
difi&cult.  Congress  has  always  exercised  the  unquestioned  i)ower  to 
examine  claims  by  a  proper  committee,  and  provide  for  their  payment. 
But  when,  as  in  this  case,  a  statute  directs  the  payment  by  the  Secretary 
of  the  Treasury  of  claims  by  a  rule  prescribed  therein,  it  would  be  so 
unusual  for  Congress  to  adjust  the  claims  under  such  rule,  that  it  may 
fairly  be  supposed  that  the  enumeration  of  claimants  and  the  specifica- 
tion of  amounts  was  not  intended  as  a  mandatory  provision.  This  does 
not  imply  a  doubt  of  the  power  of  Congress,  but  is  only  an  application 
of  reasons  for  a  particular  construction. 

The  result  is,  that  the  claimant  is  entitled  to  repayment  of  $1,145  for 
annual  income  tax  collected  contrary  'to  the  circular  numbered  sixteen, 
and  is  not  entitled  to  the  repayment  of  the  amount  of  the  special  5  per 
cent,  war  tax  of  $1,145.  The  principle  thus  decided  applies  to  a  large 
number  of  claims. 

The  effect  of  any  action  already  taken  on  these  claims  has  not  been 
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examined.    If  a  re-examination  be  required  for  that  purpose,  it  can  be 
considered.* 

The  allowance  is  to  pay  "in  accordance  with  said  act."  Payment 
will  he  made  on  the  principles  stated,  and  the  amounts  to  which  the 
claimants  are  not  entitled  will  be  suspended. 

TuEAsuRY  Department, 

First  Comptroller's  Office,  October  21, 1882. 


IN  THE  MATTER  OF  CONFLICTING  DESCRIPTIONS  IN  AN  APPROPRIATION 
ACT  OF  THE  AMOUNT  OF  SALARY  DUE  A  PUBLIC  EMPLOYE- COL BATH»8 

CASE. 


1.  Tilt'  rule  applied,  that  the  inteiitiou  of  the  law-makiug  power  is  the  coutrolliug 

el  emeu  t  in  construing  statutes. 

2.  \yhi'u  an  appropriation  act  contains  duplicate  but  conflicting  descriptions  of  the 

Mum  to  be  paid  a  claimant,  one  true,  and  the  other  erroneous;  when  considered 
in  connection  with  extrinsic  facts,  the  true  is  to  be  adopted,  and  the  erroneous 
jejected. 

3.  General  language  or  words  in  a  statute  may  be  controlled  and  limited  by  its  evident 

purpose. 

4.  S.  H.  Col  bath  acted  as  a  messenger  of  the  Senate  frooi  April  1,  lcj77,  to  May  5, 1879. 

The  salary  of  a  messenger,  fixed  by  act  of  June  19,  1878  (20  Stat.,  178),  was  at 
the  rate  of  $1,440  per  year.  Under  act  of  April  :^0,  1878  (20  Stat.,  41),  payment 
•  was  made  to  S.  H.  Colbath  of  $118.70,  for  salary  of  April,  1877.  The  act  of  Au- 
gust 5,  1882  ('^2  Stat.,  257,  270),  appropriated  $1,258.89,  "  to  enable  the  Secretarj- 
of  the  Senate  to  pay  S.  H.  Colbath  *  *  •  the  balance  of  salary  due  by  law  to 
oue  discharging  the  duties  performed  by  hiiu  as  a  messenger  of  the  Senate  from 
April  tirst,  eighteen  hundred  and  seventy -seven,  to  May  fifth,  eighteen  hundred 
aud  seventy-nine."  The  salary  **due  by  law"  is  not  $1,258.89,  but  only  $1,140.11). 
BeJd:  That  only  $1,140.19  could  lawfully  be  paid. 

The  deficiency  appropriation  act  of  April  30, 1878  (20  Stat.,  41),  makes 
the  following  appropriation: 

''To  pay  S.  H.  Colbatb  the  salary  of  a  messenger  of  the  Senate  for 
the  month  of  April,  eighteen  hundred  and  seventy-seven,  at  the  rate 
of  one  thousand  four  hundred  and  forty  dollars  per  annum,  oue  ban- 
dred  and  eighteen  dollars  and  seventy  cents." 

May  11, 1878,  this  sum  of  8118.70  was  paid  said  Colbath  by  the  Sec- 
retary of  the  Senate  as  disbursing  officer.    The  deficiency  appropriation 


*  On  the  schedule  of  claims  referred  to  in  the  foregoing  opiniou,  and  under  the  order 
of  the  acting  Secretary  thereon  indorsed,  the  Secretary  of  the  Treasury  made  the  fol- 
lowing order: 

Treasury  Department, 

December  7,  1882. 

The  foregoing  order  of  Septeml>er  11, 1882,  is  construed  to  meau  only  that  such  sums 

shall  be  refunded  or  paid  as  were  collected  from  theporBons  withiu  named  contrary  to 

tho  provisions  of  the  regulations  issued  by  the  Secretary  of  the  Treasury  under  date  of 

June  21,  IdCri,  mentioned  in  said  act,  and  effect  is  to  be  given  to  said  order  accordingly* 

CHARLES  J.  FOLGEE, 

Secretcry. 
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act  of  August  5, 1882  (22  Stat,  267,  270),  makes  the  following  appro- 
priation : 

"That  the  following  sums  be,  and  the  same  are  hereby,  appropriated, 
out  of  any  money  in  the  Treasury  not  otherwise  appropriated,  for  the 
objects  hereinafter  stated,  namely: 

"To  enable  the  Secretary  of  the  Senate  to  pay  S.  H.  Colbath  the 
sum  of  one  thousand  two  hundred  and  fifty-eight  dollars  and  eighty- 
nine  cents,  the  balance  of  salary  due  by  law  to  one  discharging  the 
duties  performed  by  him  as  a  messenger  of  the  Senate  from  April  first, 
eighteen  hundred  and  seventy -seven,  to  May  fifth,  eighteen  hundred 
and  seventy-nine.'' 

August  12,  1882,  the  Acting  Secretary  of  the  Senate  paid  said  Col- 
bath said  sum  of  $1,258.89.  The  account  of  the  Acting  Secretary,  in- 
cluding a  voucher  for  this  payment,  was  presented  to  the  First  Auditor 
for  settlement,  and  is  now  before  the  First  Comptroller  for  final  action. 

Salaries  of  Senate  messengers  were  provided  for  by  appropriation 
acts  as  follow:  Act  of  January  26, 1877  (19  Stat.,  22G),  for  fiscal  year 
1877,  at  $1,200  each  per  annum;  act  of  Juue  10,  1878  (20  Stat.,  178) 
for  fiscal  year  1879,  at  $1,440  each  per  annum. 

Opinion  by  William  Laweence.  First  Comptroller  : 

The  payment  made  by  the  Acting  Secretary  of  the  Senate,  August  12, 
1882,  covers  the  services  of  Mr.  Colbath  as  for  "  one  discharging  the 
duties  performed  by  him  as  a  messenger  of  the  Senate  from  April  first, 
eighteen  hundred  and  seventy-seven,  to  May  fifth,  eighteen  hundred 
and  seventy-nine,"  when,  in  fact,  he  had  been  previously  paid  "  the  salary 
of  a  messenger  of  the  Senate  for  the  month  of  April,  eighteen  hundred 
and  seventy-seven,"  the  sum  of  $118.70. 

If  the  clause  in  the  act  of  August  6, 1882,  which  makes  the  api)ropria- 
tion  of  $1,258.89,  is  mandatory,  requiring  payment  of  the  whole  amount 
to  Mr.  Colbath,  the  Acting  Secretary,  as  disbursing  officer,  is  entitled  to 
credit  therefor  in  the  settlement  of  his  account.  If,  however.  Congress 
intended  only  to  pay,  as  the  act  of  August  5,  1882,  declares,  "  the  bal- 
ance of  salary  due  by  law,"  to  Mr.  Colbath,  for  services  "as  a  messenger 
of  the  Senate  from  April  first,  eighteen  hundred  and  seventy-seven,  to 
May  fifth,  eighteen  hundred  and  seventy-nine,"  then  there  must  be  dis- 
allowed $118.70,  which  had  been  previously  paid  for  the  services  of  the 
month  of  April,  1877,  and  which  was  not  thereafter  "  due  by  law."  The 
intention  of  Congress  is  the  controlling  element  in  the  construction  of 
statutes.  (Bishop,  Written  Laws,  70,  75,  76,  82,  93,  200,  231,  235,  237; 
Wilkinson  v.  Leland,  2  Pet.,  G62.)  The  act  of  August  5,  1882,  shows 
that  the  intention  of  Congress  was  to  pay,  as  it  says,  "the  balance  of 
salary  due  by  law"  to  Mr.  Colbath,  as  one  having  performed  the  duties 
of  a  messenger  of  the  Senate  from  April  1,  1877,  to  May  5,  1879.  The 
use  of  the  word  "  balance"  implies  that  a  portion  of  the  salary  had  been 
previously  paid..  If  the  act  had  fixed  no  amount,  but  had  stopped  with 
the  provision  quoted,  there  would  have  been  a  sufficient  description  of 
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the  amount  to  enable  the  proper  accounting  officers  to  fix  the  sum  to  be 
paid.  Nothing  further  was  necessary.  But  the  act  of  August  5, 1882, 
specified  a  sum  as  due,  $1,258.89,  which  was  larger  in  amount  than  ^Hhe 
balance  of  salary  due  by  law,"  by  the  sum  of  $118.70  previously  paid. 
It  is  not  possible  to  make  payment  according  to  these  two  conflicting 
directions  or  provisions  for  ascertaining  the  amount.  In  such  case,  the 
erroneous  amount  is  to  be  rejected,  and  payment  ia  to  be  made  of  the 
balance  due  by  law.  Thus,  it  is  said  of  statutes,  in  a  new  and  valuable 
work,  that  "  if  the  true  reading  is  evident,  and  the  meaning  is,  notwith- 
standing the  errors,  certain,  the  statute  stands,  and  is  to  be  interpreted 
as  though  they  were  corrected."  (Bishop,  Written  Laws,  79,  212,  243.) 
In  this  case,  either  the  amount  specified  in  the  act  of  August  5, 1882, 
must  control  the  expression,  "the  balance  of  salary  due  by  law,"  or  the 
latter  must  control  the  former,  for  both  cannot  be  operative.  It  is  man- 
ifest that  Congress  intended  to  pay  the  balance  due,  whatever  it  might 
be,  and  no  more.  This  view  is  supported  by  maxims :  qui  hxeret  in  liierdy 
hceret  in  cortice— falsa  demonstratio  non  nocet^  cum  de  corpore  const/it. 
Verba  generalia  restringuntur  ad  habilitatem  rei  vel  personam.  General 
language  is  always  limited  by  the  object  of  an  act.  (Sedgwick,  Con- 
struction Stat,  and  Const.  Law,  2d  ed.,  361,  n;  Wheeler  v.  McCormick, 
8  Blatch.  C.  C,  267;  State  ex  rel.  Missouri  Mutual  Life  Ins.  Co.  v.  King, 
44  Missouri,  283.) 

The  sum  of  $118.70  will  be  disallowed  in  this  account. 

Treasury  Department, 

First  Comptroller'^ s  Office,  October  31, 1882. 

Note  by  First  Comptroller. 

Hardcastle,  in  his  work  on  Statntory  Law,  24'j,  says  that  "a  court  of  law  is  not 
authorized  to  supply  a  casus  omissus,  or  to  alter  the  lauj^uage  of  a  statute  for  the 
purpose  of  supplying  a  meaniu«^,  if  the  language  used  in  the  statute  is  incapable  of 
one.''  Green  v.  Ward,  7  Q.  B.,  178;  Everett  v.  Wells,  2  M.  &  G.  277;  Chancellor 
of  Oxford  V.  Bishop  of  Coventry,  10  Rep.  576 ;  Regina  r.  Wilcock,  7  Q.  B.,  338,  and  he 
then  proceeds  to  say : 

**It  appears  also  that  an  evidently  accidental  omission  in  the  schedule  to  an  Act 
may  be  supplied.  Thus  in  R.  r.  Strachnn,  L.  R.  7  Q.  B.,  465,  it  appeared  that  by  33 
&  34  Vict.,  c.  97,  sch.  sub  Hi.  Voting-Paper,  *  any  instrument  tor  the  purpose  of  voting  by 
any  person  eu  titled  to  vote  at  any  meeting'  wast^)  be  stamped  with  a  Id.  stamp.  It  was 
argued  that  the  expression  ^atany  meeting'  included  the  assembling  of  the  town  coun- 
cil  to  elect  aldermen,  and  that  consequently  all  voting-papers  used  at  such  elections 
must  be  stamped.  But  the  court  held  otherwise,  on  the  ground  that  it  could  never 
have  been  the  intention  of  the  legislature  by  such  an  enactment  as  this  to  alter  the 
whole  system  of  voting  at  pnblic  elections.  '  We  must  take  it,'  said  Cockbum,  C.  J., 
'  that  this  schedule  having  been  alphabetically  arranged,  instead  of  as  in  the  former 
Act,  there  has  been  an  accidental  omission  of  some  words  of  reference,  such  as  the  word 
'such.'" 

**It  is  worthy  of  observation  that  in  the  United  States  a  different  principle  appears 
to  obtain  with  regard  to  clerical  errors  in  statutes.  In  1872  an  act  of  Congress  was 
passed  which  contained  a  clause  exempting  from  the  20  per  cent,  ad  valorem  doty 
'  fruit-plants,  tropical  and  semi-tropical,'  but  in  the  engrossed  act  of  Congress  a  comma 
was  substituted  by  a  clerical  error  for  the  hyphen,  and  consequently  the  exempt- 
words  stood  thus,  'firuit,  plants,  tropical  and  semi-tropical.'  In  consecinence  of  thi)4 
mistake  certain  Bahama  tra<lers  brought  actions  in  the  United  States  courtn  to 
recove  the  20  per  cent,  ad  valorem  duty  that  they  had  been  compelled  to  pay  upou 
tropical  fruit  subsequent  to  the  0th  of  June,  1872.  The  United  States  Government 
allowed  the  actions  to  go  by  defunlt,  as  the  Secretary  of  the  Treasury  decided  that 
the  clerical  error  rendered  "  new  Act  of  Congress  necessary  to  enforce  any  duty  upon 
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tropical  fruit,  and  the  United  States  Goveroment  repaid  to  the  Bahama  traders  some 
50,000  dollars  in  consequence  of  this  mistake." 

Id  a  note  as  to  this  statement  in  relation  the  act  of  1872,  it  is  said  by  Hardcastle : 

*^The  authority  for  this  statement  is  the  Bine  Book  of  the  Bahamas  for  the  year  1873» 
transmitted  to  the  Colonial  Office  by  Qovemor  Pope  Hennessy,  Mav  27,  1874,  and 
pablished  in  a  parliamentary  blue  book  entitled  '  Papers  Relating  to  H.  M.'s  Colonial 
Possessions,  Part  I,  1875.' " 

The  case  on  which  the  Secretary  of  the  Treasury  made  the  decision  was  Manuscript 
Case  No.  1466,  Book  of  Miscellaneous  Customs  Cases,  for  which  see  also  Synopsis  of 
Treasury  Department  Decisions,  1873,  No.  1730;  Solicitor's  Opinion,  December  2r 
1873.  The  Attorney-General  held  in  Thompson's  case  March  24,  1857,  that  "the  acts 
of  Congress  *  *  enrolled  in  the  Department  of  State  are  conclusive  evidence  of 
the  written  law."  9  Opinions,  1.  He  also  held  that  "  neither  the  Journals  of  Congress,  * 
nor  any  other  species  of  extrinsic  evidence  can  avail  to  strike  anything  out  of  the  acts 
passed,  or  interpolate  anything  into  them."  9  Opinions,  1.  9  Opinions,  270.  But  see 
Blake  v.  National  Bank,  23  Wallace,  307. 

It  may  not  be  certain  that  the  "Fruit-plant"  case  adopts  a  rule  different  from  that 
which  prevai  Is  in  England.  It  may  have  been  decided  not  on  the  question  of  punctua- 
tion, but,  perhaps,  on  the  rule  that  in  cases  of  serious  ambiguity  or  doubtful  con- 
struction in  revenue  acts,  that  doubts  are  to  be  resolved  in  favor  of  the  importer.. 
Sedgwick  Stat.,  288  n.  Powers  v.  Barney,  5  Blatchford,  C.  C.  R.,  202.  The  case 
might  well  have  been  decided  on  this  principle,  for  it  is  well  settled  that  <<  common 
sense  should  prevail  over  strict  grammatical  rules,  and  punctuation  shonld  not  con> 
trol."    Sedgwick  Stat.,  225  w. 


IN  THE  MATTER  OF  THE  APPOINTMENT  BY  THE  PRESIDENT  OF  AN  OF- 
FICER "TO  PERFORM  THE  DUTIES  OF  THE  OFFICE  OF  THE  FIRST 
COMPTROLLER  IN"  THE  TREASURY  DEPARTMENT  "DURING  THE  AB- 
SENCE *  •  •  OF  THE  SAID  FIRST  COMPTROLLER  AND  THE  DEPUTY 
FIRST  COMPTROLLER  IN  THE  SAID  DEPARTMENT."-COMPTROLLER'S. 
CASE. 


1.  In  case  of  the  "  absence,  or  sickness,"  of  both  the  First  Comptroller  and  the  Dep- 

nty  First  Comptroller  of  the  Treasury  Department,  the  President  has  power  to- 
"  authorize  and  direct  •  *  •  any  other  officer"  in  the  Department,  "whose 
*  appointment  is  vested  in  the  President,  by  and  with  the  advice  and  consent  of 
the  Senate,  to  perform  the  duties"  of  First  Comptroller,  until  "snch  absence  or 
sickness  shall  cease." 

2.  It  is  competent  for  the  President  to  make  a  general  order  applicable  to  such  cases- 

of  absence  or  sickness. 

3.  The  President's  order  of  October  23,  1882,  authorizing  and  directing  the  Second 

Comptroller  to  act  in  such  cases,  is  valid. 

The  Revised  Statutes  contain  the  following  sections : 
^^  Sec  177.  In  case  of  the  death,  resignation,  absence,  or  sickness  of 
the  head  of  any  Department,  the  first  or  sole  assistant  thereof  shall^ 
unless  otherwise  directed  by  the  President,  as  provided  by  section  one 
hundred  and  seventy-nine,  perform  the  duties  of  such  head  until  a  suc- 
cessor is  appointed,  or  such  absence  or  sickness  shall  cease. 

"  Sec.  178.  In  case  of  the  death,  resignation,  absence,  or  sickness  ot* 
the  chief  of  any  Bureau,  or  of  any  officer  thereof,  whose  appointment 
is  not  vested  in  the  head  of  the  Department,  the  assistant  or  deputy 
of  such  chief  or  of  such  officer,  or  if  there  be  none,  then  the  chief 
clerk  of  such  Bureau,  shall,  unless  otherwise  directed  by  the  President, 
as  provided  by  section  one  hundred  and  seventy-nine,  perform  the  du- 
ties of  such  chief  or  of  such  officer  until  a  successor  is  appointed  or 
such  absence  or  sickness  shall  cease. 
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"  Sec.  179.  In  any  of  the  cases  mentioned  in  the  two  preceding  sec- 
tions, except  the  death,  resignation,  absence,  or  sickness  of  the  Attor- 
ney-General, the  President  may,  in  his  discretion,  authorize  and  direct 
the  head  of  any  other  Department  or  any  other  officer  in  either  Depart 
ment  whose  appointment  is  vested  in  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate,  to  i)erform  the  duties  of  the  vacant 
office  until  a  successor  is  appointed,  or  the  sickness  or  absence  of  the 
incumbent  shall  cease. 

"  Sec.  180.  A  vacancy  occasioned  by  death  or  resignation  must  not 
be  temporarily  filled  under  the  three  preceding  sections  for  a  longer 
^period  than  ten  days. 

"Sec.  181.  No  temporary  appointment,  designation,  or  assignment  of 
one  officer  to  perform  the  duties  of  another,  in  the  cases  covered  by  sec- 
tions one  hundred  and  seventy  seven  and  one  hundred  and  seventy* 
4)ight,  shall  be  made  otherwise  than  as  provided  by  those  sections,  ex- 
cept to  fill  a  vacancy  happening  during  a  recess  of  the  Senate. 

'*  Sec.  182.  An  officer  performing  the  duties  of  another  office,  during 
a  vacancy,  as  authorized  by  sections  one  hundred  and  seventy-seven, 
one  hundred  and  seventy-eight,  and  one  hundred  and  seventy-nine,  is 
not  by  reason  thereof  entitled  to  any  other  compensation  than  that  at- 
tached to  his  proper  office."^ 

Under  these  provisions  of  the  Revised  Statutes  the  President  made 
an  order  as  follows: 

United  States  of  America, 

Washington  City,  District  of  Columbia : 

Executive  Mansion,  October  23, 1882. 
I.  Chester  A.  Arthur,  President  of  the  United  States,  do  hereby 
authorize  and  direct  the  Second  Comptroller  in  the  Department  of  the 
Treasury  of  the  United  States  to  perform  the  duties  of  the  office  of  the 
First  Comptroller  in  said  Department  now  and  at  all  times  hereafter 
during  the  absence  from  said  Department  of  the  said  First  Comptroller 
and  the  Deputv  First  Comptroller  in  said  Department. 

CHESTER  A.  ARTHUB.. 

One  copy  of  this  order  is  filed  in  the  office  of  the  First  Comptroller, 
and  one  in  the  office  of  the  Second  Comptroller,  in  the  Department  of 
the  Treasury. 

The  propriety  of  such  order  was  suggested  by  the  faet  that,  on  one 
occasion  during  the  necessary  absence  of  the  First  Comptroller,  the 
Deputy  First  Comptroller  was  detained  from  his  office  by  severe  ill- 
ness.   The  order  is  fully  ailthorized  by  the  statutes. 

On  the  occasion  stated  the  First  Comptroller  and  the  Deputy  were 
both  absent.  The  appointment  of  the  First  and  Second  Comptrollers 
in  the  Treasury  Department  "is  not  vested  in  the  head  of  the  Depart- 
ment." (Rev.  Stats.,  268.)  The  First  Comptroller  is  chief  of  a  burean, 
and  the  Deputy  is  an  officer  thereof.  The  First  Comptroller  is  an  ofli- 
oer  whose  "absence''  is  mentioned  in  section  178  of  the  Revised  Stat- 
utes. 
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By  the  explicit  language  of  section  179  of  the  Ee vised  Statutes  the 
President  may  "authorize  and  direct  *  •  •  any  other  oflBlcer 
in  either  Department,  whose  appointment  is  vested  in  the  President, 
•  •  •,  to  perform  the  duties  •  *  *  until  •  •  •,  the  sickness 
or  absence  of  the  incumbent  shall  cease."  It  is  competent  for  the  Presi- 
dent to  make  a  general  order  applicable  to  such  cases  of  absence  or 
sickness.  He  is  not  required  to  make  an  order  for  each  particular  case 
as  it  arises.    (Williams  v.  The  United  States,  1  How.,  290.) 

The  purpose  of  the  statute  is  to  authorize  the  President  to  provide  by 
a  special  order  in  each  case  of  necessity  as  it  may  arise,  or  by  a  general 
order  which  will  meet  any  case  or  cases  as  occasion  may  require. 

The  order  of  the  President  will  be  filed  in  this  office,  in  the  "Division 
of  Bonds,  Contracts,  and  Powera  of  Attorney^  in  the  files  of  communi- 
cations and  orders  of  the  President.* 

First  Comptroller's  Office, 

Treasury  Department,  November  10, 1882. 

*  The  legislative,  executive,  and  judicial  appropriation  act  of  March  3, 1883,  provides . 

"That  the  Deputy  First  Comptroller  in  the  Department  of  the  Treasury  shall  be, 
and  is  authorized,  in  the  name  of  the  First  Comptroller,  to  countersign  aU  warrants, 
except  accountable  warrants,  and  to  si^n  all  other  papers  in  like  manner  under  the 
direction  of  the  First  Comptroller;  and  in  case  of  the  death,  resignation,  absence,  or 
sickness  of  the  Deputy  First  Comptroller,  the  Secretary  of  the  Treasury  may,  by  an 
appointment  under  his  hand  and  official  seal,  delegate  to  anv  officer  in  the  office  of 
the  First  Comptroller  the  authority  to  perform  the  dnties  of  the  Deputy  First  Comp- 
troller until  a  successor  is  appointed  or  such  absence  or  sickness  shall  cease." 

Under  this  provision  an  order  was  made  by  the  Secretary  of  the  Treasury  March  9 
1883,  asfoUows: 

UenTED  States  op  America, 

Treasury  Department,. 
Washington  dtyj  D.  C,  March  9,  1883. 

It  is  made  to  appear  to  the  Secretary  of  the  Treasury,  and  he  so  adjudges,  that 
Hon.  Jonathan  Tarbell,  the  Deputy  First  Comptroller  in  the  Department  of  the  Treas- 
ury, ban  been,  is,  and  continues  to  be,  absent  from  the  Department  of  the  Treasury, 
of  the  United  States  by  reason  of  sickness.  Now,  therefore,  in  pursuance  of  the  statute 
in  such  case  made  and  provided,  the  Secretary  of  the  Treasury  hereby  appoints  Joseph 
Addison  Thomson,  who  is  an  officer  in  the  office  of  the  First  Comptroller  in  said 
Department,  and  delegates  to  said  Thomson  so  appointed  the  authority  to  perform 
the  duties  of  the  said  Deputy  First  Comptroller  until  said  sickness  and  absence  of 
said  Deputy  First  Comptroller  shall  cease. 

In  testimony  whereof  the  said  Secretary  of  the  Treasury  hereto  subscribes  his  name, 
and  affixes  the  official  seal  of  said  Department  this  ninth  day  of  March,  A.  D.  1883. 

[official  seal  of  department.]  CHAS.  J.  FOLQER, 

Secretary,  j^c. 

This  was  rendered  necessary  by  the  sickness  and  consequent  absence  of  the  Deputy 
First  Comptroller  since  October  5,  1862. 
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IN  THE  MATTER  OF  THE  PAYMEXT  OF  LOST  REGISTERED  BONDS  OF 
THE  UNITED  STATES,  WITH  INDORSEMENTS  IN  BLANK  MADE  THEREON 
BY  THE  PAYEE,  BUT  WITH  NO  CERTIFICATES  OF  THE  ACKNOWLEDG- 
MENT OF  THE  EXECUTION  THEREOF.— GIBSON'S  CASE. 


1.  QtuBrel  Whether,  if  an  imperfect  assignment  is  made  by  the  payee  in  a  registered 

bond  of  the  United  States,  to  a  porchaaer  for  sufficient  value  paid,  a  court  of 
equity  may  enjoin  the  payee  from  receiving  payment  of  the  bond  and  decree  a 
specific  performance  of  the  assignment. 

2.  The  United  States  may,  in  a  proper  case,  file  a  bill  of  interpleader  to  determine  the 

rights  of  adverse  parties  claiming  a  right  to  payment  of  a  registered  government 
bond. 

3.  The  assignee  of  a  chose  in  action  is  subject  to  all  the  equities  between  the  assignor 

and  the  debtor,  but  the  holder  of  a  negotiable  instrument  indorsed  for  valne  in 
the  usual  course  of  business  before  maturity  takes  it  relieved  of  such  equities, 
and  is  entitled  to  payment  as  against  all  the  world. 

4.  Registered  bonds  of  the  United  States  are  assignable  but  not  negotiable.    They 

have  some,  but  not  all,  the  attributes  of  negotiability. 

5.  The  Secretary  of  the  Treasury  has  authority  to  prescribe  regulations  relative  to 

the  transfer  on  the  books  of  the  Treasury  Department  of  registered  bonds,  and 
to  require  assignments  to  be  acknowledged  before  such  officers  as  he  may  desig- 
nate as  a  condition  precedent  to  a  right  of  transfer. 

6.  The  payee  in  a  registered  bond,  who  executes  and  acknowledges  an  assignment  ia 

blank  thereof  duly  certified,  and  permits  it  to  pass  before  maturity  to  a  bond  fide 
purchaser  for  value  in  the  usual  course  of  business,  will  generally  be  estopped 
from  denying  the  right  of  such  purchaser  to  a  transfer  or  payment  of  snch  bond, 
especially  if  such  purchaser  is  without  notice  in  law  or  fiict  that  the  bond  was 
put  in  circulation  with  an  assignment  in  blank. 

7.  The  legal  title  to  a  registered  bond  of  the  United  States  only  passes  by  a  transfer 

on  the  books  of  the  Treasury  Department,  but  the  right  to  a  transfer  is  perfect 
when  an  assignment  in  due  form  is  properly  filed  in  the  Department. 

8.  A  hondfide  purchaser  of  bonds  issued  to  him  by  duly  authorized  officers  is  gener- 

ally entitled  to  be  protected  (1)  against  irregularities  preceding  the  issue,  and, 
as  it  has  been  held,  (2)  in  case  a  new  bond  is  issued  in  lieu  of  one  assigned  to 
him  and  surrendered  for  reissue,  and  (3)  in  some  oases  of  successive  transfers  of 
bonds  assigned  in  blank  with  a  duly  certified  acknowledgment  of  execution  of 
assignment. 

9.  When  the  payee  in  a  registered  bond  of  the  United  States  in  good  faith  makes  an 

indorsement  in  blank,  and  it  is  lost  without  any  certificate  of  the  acknowledg- 
ment of  the  execution  of  the  assignment  thereon,  and  passes  into  the  hands  of  a 
Ifondfide  purchaser  for  value  before  maturity,  and  in  the  usual  course  of  busi- 
ness, the  payee  is  not  estopped  from  asserting  his  rights  in  such  bond. 

December  28, 1881,  Wiii.'J.  Gibson,  owning  United  States  registered 
bonds  numbered  50879  and  50880,  for  $1,000  each,  issued  under  acts  of 
July  17  and  August  5,  1861  (12  Stat.,  259, 313),  and  "continued'*  at  Si 
per  cent.,  signed  his  name  to  the  printed  indorsements  in  blank  on  the 
back  of  the  bonds  in  the  presence  of  George  Leslie,  cashier  of  the  Na- 
tional Bank  of  Newberry,  at  Wells  River,  Vt.;  and  they  were  to  be  by 
him  sold  for  Gibson.    They  were  then  delivered  over  the  counter  of 
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the  bank  to  the  teller  of  the  bank  to  enter  for  sale  on  the  books  of  the 
bank.  The  bank  teller  took  them  and  laid  them  on  his  desk,  since 
which  time  it  is  alleged  that  they  have  not  been  seen  by  Gibson  nor  by 
any  person  connected  with  the  bank,  and  it  is  supposed  that  they  were 
probably  burned  with  the  waste  paper  of  the  bank.  The  cashier  did 
not  attach  his  certificate  to  the  printed  blank  under  the  signature  of 
Gibson.  (See  form  of  blank  indorsement  in  note  to  Bamett's  Case, 
ante,  203.)  The  bonds  arc  included  in  the  "108th  Call''  of  the  Secre- 
tary, stating  that  they  "  will  be  paid  at  the  Treasury  of  the  United 
States  •  •  •  on  the  8th  of  April,  1882,  and  that  interest  on. said 
bonds  will  cease  on  that  day.''  They  were  "under  due"  to  that  time. 
<See  9  Op.  Att.  Gen.,  413.)  Application  is  now  made  by  Gibson  to  the 
United  States  for  payment  under  the  call  as  upon  lost  or  destroyed  reg- 
istered bonds.    (1  Lawrence,  Compt.  Dec.,  App.,  ch.  13,  674.) 

The  act  of  July  17, 1861  (12  Stat.,  259,  sec.  2),  under  which  the  bonds 
were  issued,  provides  that — 

"The  registered  bonds  shall  be  transferable  on  the  books  of  the  Treas- 
ury on  the  delivery  of  the  certificate,  and  the  coupon  bonds  and  treas- 
ury notes  shall  be  transferable  by  delivery." 

The  act  of  June  22, 1860  (12  Stat.,  79,  sec.  2),  authorized  the  issue  of 
registered  bonds,  or,  as  they  are  therein  denominated,  "certificates  of 
stock  *  •  *  for  the  amount  so  borrowed,  in  favor  of  the  parties  lend- 
1  ng  the  same,  or  their  assigns,  which  certificates  may  be  transferred  on  the 
books  of  the  Treasury,  under  such  regulations  as  may  be  established  by 
the  Secretary  of  the  Treasury." 

The  act  of  December  17, 1860  (12  Stat.,  121),  authorized  the  issue  of 
Treasury  notes  different  in  character  from  other  public  securities,  and 
provided  "That  said  treasury  notes  shall  be  transferable  by  assignment 
indorsed  thereon  by  the  person  to  whose  order  the  same  may  be  made  pay- 
able, accompanied  together  with  the  delivery  of  the  note  so  assigned."* 
Many  of  these  notes  were  issued  in  blank  as  to  payee,  others  with  the 
name  of  the  payee  therein  written,  and  assignments  of  them  were  not 
registered  by  the  Register  of  the  Treasury  Department.  The  act  of 
February  8,  1861  (12  Stat.,  129,  sec.  2),  and  the  act  March  2, 1861  (12 
Stat.,  178,  sec.  2),  each  contain  a  provision  similar  to  that  in  the  act  of 
June  22,  1860  (12  Stat.,  79,  sec.  2),  above  quoted.  The  subsequent 
loan  acts  authorize  loans,  and  the  issue,  as  evidence  of  indebtedness,  of 
"coupon  or  registered  bonds  of  the  United  States,"  without  any  spe- 
cific provision  as  to  assignment  or  transfer  on  the  books  of  the  Treas- 
ury Department.  The  registered  bonds  under  all  the  loan  acts  have 
been,  by  their  terms,  payable  to  the  payee  named  "  or  assigns." 

The  Secretary  of  the  Treasury  has  always  provided  by  "regulations" 

''As  to  rights  of  bond  fide  purchasers  of  Treasury  notes  assigned  after  maturity,  see 
9  Op.  Att.  Gen.,  413;  National  Bank  of  Washington  v.  Texas,  20  Wall.,  72,  distinguish- 
ing Texas  r.  White  and  Chiles,  7  Wall.,  718,  Texas  v.  Hardenherg,  10  Wall.,  68,  and 
following  Texas  r.  Huntington,  16  Wall.,  402;  Hotchkiss  v.  National  Banks,  21  Wall., 
354 ;  Baldwin  r.  Ely,  9  Howe,  580,  600. 
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for  the  transfer  of  all  registered  bonds  on  the  books  of  the  Department. 
(1  Lawrence,  Compt.  Dec.,  App.,  ch.  13,  2d  ed.,  560.)  The  regulations 
are  a  necessity,  and  made  in  parsuance  of  the  general  power  of  the 
Secretary  when  not  specifically  authorized.  These  require  the  assign- 
ment to  be  acknowledged  by  the  assignor  before  certain  designated  of- 
ficers.* 


Opinion  by  William  Lawrence.  First  Comptroller. 

The  indorsements  as  onginally  made  on  the  bonds  now  under  consid- 
eration are  incomplete.  If  a  controversy  existed  between  Gibson,  the 
payee  in  the  bonds,  and  a  bond  fide  purchaser  from  him  for  valuable  con- 
sideration before  maturity,  to  whom  they  might  have  been  delivered  with 
the  blank  assignments  duly  filled  in  but  without  formal  certificates  of  ac- 
knowledgment, there  is  much  authority  for  saying  that  the  proper  court 
of  equity  would  enjoin  Gibson  from  receiving  payment  of  the  bonds, 
and  decree  a  specific  performance  of  the  contracts  of  assignment,  which 
the  Treasury  Department  would  respect.t  The  United  States  might  in 
such  case  file  a  bill  of  interpleader  requiring  a  decree  to  determine  the 
rights  of  the  parties.    ( Vermilye  &  Co.  r.  Adams  Express  Co.,  21  Wall., 

'The  existiug  regulations,  substantially  similar  to  those  previously  in  force,  declare 
that— 

"The  ^registered  bonds  of  the  United  States  differ  from  the  coupon  bonds  in  the 
following  respects,  namely :  (1)  They  have  inscribed  or  expressed  upon  their  face  the 
names  of  the  parties  who*  own  them,  denominated  iMiyees;  (2)  they  are  payable  only 
to  such  payees  or  their  assigns;  and  (3)  the  property  or  ownership  in  them  can  be 
transferred  only  by  assignment.  For  the  purpose  of  assigning  them,  thtre  areformB 
printed  on  th^  bacJcs  of  the  bondSj  together  with  directions  to  be  Ibllowed  in  the  execu- 
tion of  such  assignments. 

"A  ledger  account  is  opened  in  the  Department  with  each  holder  of  one  or  more 
registered  bonds ;  and  in  this  account  each  bond  is  fully  described.  All  recognized 
transfers  must  be  made  upon  the  loan^books  in  the  BegUter^e  office,"  (1  Lawrence,  Compt. 
Dec,  App.,  ch.  13,  2d  ed.,  563.) 

In  a  note  to  the  "forms  printed  on  the  backs  of  the  bonds"  it  is  declared,  that  "the 
execution  and  acknowledgment  of  the  above  assignment,  when  not  made  at  the 
Treasury  Department,  must  be  before  a  U.  8.  judge,  U.  S.  district  attorney,"  or  other 
officer  specified.  (Bamett's  Case,  ante,  203.)  As  to  effect  of  estoppel  on  informal 
assignments  and  the  statute  of  frauds,  see  Stowe  v.  United  States,  19  Wall.,  16; 
Swain  v.  Seamens,  9  Wall.,  272;  Herman,  Estoppel,  sec.  330. 

t Combs  r.  Hodge,  21  How.,  397.  As  to  specific  performance  of  contracts  for  the 
sale  of  shares  in  corporations,  see  16  American  Law  Review,  Boston,  August,  18^ 
606,  citing  Cnddee  v.  Rntter,  5  Yin.  Abr.,  538;  Doloret  v.  Rothschild,  1  Sim.  &, 
Stuart,  590;  Clark  v.  Flint,  22  Pick.,  231 ;  DuncufI  v.  Albrecht,  12  Sim.,  190;  Cheale 
r.  Ken  ward,  3  De  G.  &  J.,  27;  Parish  p.  Parish,  32  Beavan,  207;  Cowlea  r.  Whitman. 
10  Conn.,  121 ;  Eastman  v.  Plumer,  46  N.  H.,  464;  Ross  r.  Union  Pacific  Railway  Co., 
1  Woolw.  C.  C,  26;  Strasbnrg  R.  R.  Co.  «.  Echtemacht,  21  Peon.,  220;  Foil's  Appeal 
91  Penn.,  434;  Baldwin  v.  Commonwealth,  &c.,  11  Bush,  Ky.,  417;  Leach  &  wifer. 
Fobes,  11  Gray,  506;  Todd  r.  Taft,  7  Allen,  371 ;  Jones  ».  Robbins,  29  Maine,  351.  See 
also  Burroughs,  Public  Securities,  139, 252 ;  Angell  &  Ames,  Corp.,  564,566, 576;  Salln's 
case,  1  Lawrence,  Compt.  Dec,  214.  As  to  iigunction,  Texas  v.  Hardenberg,  10  Wa)l-.« 
68 ;  Walker  v.  Smith,  21  How.,  579 ;  Board  of  Liquidation  v.  MoComb,  92  U.  8.,  531 ; 
Gaines  r.  Thompson,  7  Wall. ,  347.  As  to  invalidity  of  judicial  sale  of  registered  homlBy 
Combs  r.  Hodge,  21  How.,  407;  Menard  r.  Shaw,  5  Texas,  334. 
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138.)  But  the  case  now  ander  coasideratioa  presents  a  different  ques- 
tion. Gibson  is  entitled  to  payment  of  the  lost  bonds,  unless  (I)  they 
passe:!  before  maturity  to  a  bond  fide  purchaser  for  value,  and  (2)  such 
purchaser  thereby  acquired  a  right  to  payment  of  the  bonds  relieved  of 
all  equities  of  the  payee  therein,  or  unless  (3)  Gibson  is  estopped  from 
asserting«uch  equitable  right  as  he  had  to  the  bonds.  These  propositions 
will  be  considered  in  their  order. 

I.  In  view  of  the  facts,  and  for  the  protection  of  the  United  States, 
it  may  be  assumed,  that  some  finder  of  the  bonds,  or  thief  who  stole 
them,  did  before  maturity  sell  them  to  a  bond  fide  purchaser.  This  pre- 
sumption  at  least  should  prevail  until  rebutted  by  evidence,  either  in 
fact,  or  that  arising  from  such  lapse  of  time  as  would  induce  a  conclu- 
sion of  a  different  result. 

II.  The  second  proposition  raises  this  question :  Is  the  bond  fide  pur- 
chaser for  value  before  maturity  of  a  registered  bond  of  the  United 
States,  assigned  to  him  in  due  form  except  that  there  is  no  certificate 
of  the  acknowledgment  thereof  before  an  officer,  chargeable  with  notice 
of  the  rights  of  prior  parties  thereto  t 

1.  If  the  bonds  are  choses  in  action,  any  bond  fide  purchaser  takes 
them  charged  in  law  with  notice  of  all  the  equities  or  rights  which  at- 
tach to  them,  provided  the  assignor  has  done  nothing  to  estop  him  from 
asserting  his  rights.    Thus  it  has  been  said : 

^^  To  constitute  an  assignment  of  a  debt  or  other  chose  in  action,  in 
equity,  no  particular  form  is  necessary.  •  •  •  The  reason  is,  that 
the  fund  being  a  matter  not  assignable  at  law,  nor  capable  of  manual 
possession,  an  appropriation  of  it  is  all  that  the  nature  of  the  case  ad- 
mits of,  and  therefore  it  is  held  good  in  a  court  of  equity.  As  the  as- 
signee is  generally  entitled  to  all  the  remedies  of  the  assignor,  so  he  is 
subject  to  all  the  equities  between  the  assignor  and  his  debtor."  (Spain 
V.  Hamilton's  Admr.,  1  Wall.,  624 ;  Scott  v.  Shreeve,  12  Wheat.,  608  ; 
Shirras  &  others  v.  Caig  &  Mitchel,  7  Oranch,  4d;  Kinsman  v.  Park- 
horst,  18  How.,  289.) 

So  it  has  been  said  of  the  assignment  of  certificates  declaring  <'  the 
bearer''  to  be  entitled  to  certain  specified  sums  in  a  certain  description 
of  bonds,  that: 

^^  Written  contracts  are  not  necessarily  negotiable  simi>ly  because  by 
their  terms  they  enure  to  the  benefit  of  the  bearer.  Doubtless  the 
certificates  were  assignable,  and  they  would  have  been  so  if  the  word 
bearer  had  been  omitted,  but  they  were  not  negotiable  instruments 
•  •  •  Holders  might  transfer  them,  but  the  assignees  took  them 
subject  to  every  equity  in  the  hands  of  the  original  owner.''  (Railroad 
Co.  V.  Howard,  7  Wall.,  416 ;  Mechanic's  Bank  v.  K  Y.  &  N.  H.  Rail- 

IC&ntinuation  of  foot-noie  from  page  288.] 
Bed,  also,  2  Kent,  Com.,  Lectare38,  p.  443, 11  ed.;  Bayard  v.  Haffman,  4  Jobns.,  Ch. 
R.,  450. 

As  to  power  of  eoarts  to  decree  asttignments  of  bonds  and  enforce  it  in  penonamf  see 

Pennoyer  r.  Neff,  95  U.  S.,  723;  Penn  v.  Lord  Baltimore,  1  Yes.,  444 ;  Massie  v.  Watts, 

6  Cranch,  148;  Watkius  r.  Holman,  16  Peters,  25;  Corbett  r.  Nntt,  10  WaH,  464; 

Klink's  Case,  1  Lawrence,  Compt.  Dec,  2d  ed.,  247;  Burroughs,  Pablic  Securities,  33. 

H.  Ex.  219 19 
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coad  Ccu,  13  New  York,  599 ;  Jones,  Railroad  Securities,  201, 292.    See 
taw  Reports,  10  Exchequer  Cases,  339.) 

2.  If,  however,  (1)  the  bonds  are  negotiable  instruments,  and  (2)  have 
^been  lawfully  assigned  to  a  bond  fide  purchaser  for  value  before  matu- 
rity in  the  usual  course  of  business,  the  person  thus  acquiring  them  will 
t>e  entitled  to  payment  against  all  the  world.  This  is  so  well  settled 
that  it  is  no  longer  a  matter  of  dispute.  (Daniel,  Keg.  Insts.,  §  1;  1 
Oranch,  App.,  note  a,  367 ;  1  Parsons,  Cont,  6th  ed.,  238 ;  Burroughs, 
Public  Securities,  138;  Goodwin  v,  Robarts,  Law  Reports,  10  Exchequer 
C5ases,  337 ;  Galveston  Railroad  v.  Cowdrey,  11  Wall.,  459 ;  Moran  f. 
Comrs-  of  Miami  Co.,  2  Black,  722;  Mercer  County  v.  Hacket,  1  Wall., 
^;  Combs  r.  Hodge,  21  How.,  405;  Comrs.  of  Marion  County  v.  Clarl, 
^4  U.  S.,  278 ;  Bridgeport  Bank  v.  New  York,  &c.,  R.  R.  Co.,  30  Conn., 
254 ;  Delafield  v.  State  of  Illinois,  2  Hill,  N.  Y.,  177  ;  Bank  of  Rome  f . 
Village  of  Rome,  19  New  York,  20.)  The  onus  is  on  the  purchaser  of  a 
stolen  bill  to  show  his  purchase  in  good  faith.  (Combs  v.  Hodge,  21 
How.,  405;  2  Daniel,  Neg.  Insts.,  §  1470;  1  Daniel,  Neg.  Insts.,  §  815,  ih 
^nd  cases  collected.) 

3.  The  bonds  are  assignable,  but  not  negotiable.  They  have  some, 
(but  not  all  the  attributes  of  negotiability.  This  results  from— (1)  the 
statute  under  which  they  were  issued,  (2)  the  authorized  regulations  in 
relation  to  transfers,  (3)  the  approved  definitions  of  negotiability,  (4) 
the  authority  of  elementary  writers,  and  (5)  adjudicated  cases. 

(1).  The  act  of  July  17, 1861  (12  Stat.,  259),  affixes  this  character  to 
registered  bonds.  This  act  authorizes  the  issue  of  three  classes  of  pub- 
lic securities,  treasury  notes,  coupon  bonds  (both  payable  to  bearer), 
and  registered  bonds.    It  declares  that — 

*^The  registered  bonds  shall  be  transferable  on  the  books  of  the  Treas- 
ury on  the  delivery  of  the  certificate,  and  the  coupon  bonds  and  treas- 
€iry  notes  shall  be  transferable  by  delivery.^ 

The  evident  f^urpose  of  Congress  was  to  secure  an  opportunity  for  in- 
vestoaent  in  two  classes  of  securities  negotiable  by  delivery,  and  in  an- 
other— registered  bonds — for  more  permanent  investment,  secure  to  the 
holder  against  the  danger  of  loss  or  larceny,  neither  of  which  could  be 
snade  a  means  of  passing  title  to  a  purchaser  except  in  the  mode  pro- 
dded by  statute,  that  is,  by  a  transfer  on  the  books  in  the  Register's 
Office  in  the  Treasury  Department  on  the  evidence  required  by  law  and 
regulations. 

(2),  The  Secretary  of  the  Treasury,  charged  with  the  duty  of  eiecu- 
tiug  the  loan  acts  and  of  making  the  transfers,  clearly  had  authority, 
express  as  well  as  implied  (Rev.  Stat.,  161),  to  require,  as  evidence  of 
*he  execution  by  the  payee  of  the  assignment  of  every  bond,  the  cwtifi- 
cate  of  one  of  the  officers  designated  by  the  regulations  on  the  subject, 
dud  to  make  such  certificate  a  condition  precedent  to  the  assignment 
^United  States  v.  Bailey,  9  Pet.,  238  j  Bank  v.  Lanier,  11  Wall.,  3761 
Regulations  have  accordingly  been  prescribed  by  the  Secretary  requir- 
ing «ich  evidence.  (1  Lawrence,  Compt.  Dec,  App.,  ch.  13,  2d  ed- 
56flL)    The  effect  is  to  make  registered  bonds  non-negotiable  in  charac- 
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ter.  A  clear  purpose  is  shown  to  protect  the  rights  of  the  pa^  ee  in  reg- 
istered bonds  against  all  the  world,  until  he  has  parted  with  them  in 
the  form  required  by  statute,  and  by  the  evidence  required  in  the  regu- 
lations. These  are  evidently  not  directory,  but  mandatory.  (Combs  v. 
Hodge,  21  How.,  406;  Bank  v.  Lanier,  11  Wall.,  378 ;  Johnston  v.  Laflin, 
103  U.  S.,800;  s.  c,  5  Dillon,  C.  C,  65;  Bridgeport  Bank  v.  New  York, 
&c.,  R.  R.  Co.,  30  Conn.,  270;  New  York,  &c.,  R.  R.  Co.  v.  Schuyler,  34 
New  York,  30;  Augell  &  Ames,  Corp.,  §  576;  Marlborough  Mfg.  Co.  v. 
Smith,  2  Conn.,  579;  Northrop  v,  Newtown  and  Bridgeport  T.  Co.,  3 
Conn.,  544;  Fisher  v.  Essex  Bank,  5  Gray,  373;  Shipman  v.  ^tna  Ins. 
Co.,  28  Conn.,  245.) 

The  whole  purjjose  of  the  statute  and  the  regulations  would  be  de- 
feated, and  registered  bonds  would  be  practically  placed  on  the  same 
footing  as  coupon  bonds,  if  the  equities  of  the  payee  were  not  protected, 
until  the  actual  transfer  on  the  books  of  the  Treasury  Department  was 
made. 

The  payee  in  a  registered  bond  might,  under  certain  circumstances, 
by  an  execution  and  acknowledgment  of  an  assignment  thereof  in  blank, 
estop  himself  from  denying  the  right  of  a  bond  fide  purchaser  for  value 
before  maturity  in  the  usual  course  of  business,  to  a  transfer  on  the 
books  of  the  Treasury  Departnient,  especially  if  the  blank  were  filled 
in  with  the  name  of  such  purchaser,  who  had  no  knowledge  that  it  was 
so  filled  in  without  tUe  authority  of  the  payee  thereon.  A  bond  in  this 
condition  is  qua^i  negotiable.  (Bridgeport  Bank  v.  N.  Y.,  &c.,  R.  R. 
Co.,  30  Conn.,  251, 273.)  But  the  rights  of  the  purchaser  would  rest  on 
the  estoppel,  and  not  on  the  negotiable  character  of  the  bond.  (Bar- 
nett's  Case,  ante  200;  Tayloe's  Case,  ante  190;  Johnson  v.  Laflin,  5  Dil- 
lon O.  C,  76;  s.  c,  103  XJ.  S.,  800;  Webster  v.  Upton,  assignee,  91 
U.  S.,  70;  3  De  Gex  &  Smale,  Ch.,  310;  Cavanaugh,  Money  Securities, 
266}  Burroughs,  Public  Securities,  138,  254;  Imperial  Land  Company 
of  Marseilles,  Law  Reports,  11  Equity,  478;  Ex  parte  Colboone,  Law 
Beports,  11  Equity,  490;  Bank  v.  Lanier,  11  Wall.,  374;  Baldwin  v.  Ely, 
0  How.,  600;  De  Voss  v.  City  of  Richmond,  18  Gratt.,  338;  Comrs.  of 
Knox  Co.  V.  Aspinwall,  21  How.,  539;  Supervisors  v.  Schenck,  5  Wall., 
772;  Royal  British  Bank  v.  Turquand,  85  Eng.  C.  L.,  248;  Angell  & 
Ames,  Corp.,  §  576 ;  Bridgeport  Bank  v.  New  York,  &c,,  R.  R.  Co.,  30 
€onn.,  273;  Redfield,  Railways,  §  35;  Hotchkiss  v.  National  Banks,  21 
Wall.,  354;  Union  Bank  r.  Laird,  2  Wheat,  390;  Black  et  al.  v,  Zach- 
arie  &  Co.,  3  How.,  483 ;  Fisher  v.  Essex  Bank,  5  Gray,  373;  Field,  Cor- 
porations, sec.  110;  Weaver  v.  Barden,  49  N.  Y.,  286;  Cady  v.  Potter, 
55  Barb.,  463;  Smith  v.  American  Coal  Co.,  7  Lans.,  317;  Grymes  v. 
Hone,  49  N.  Y.,  17.) 

The  riji:hts  of  parties  in  cases  of  alleged  estoppel  would  doubtless,  as 
a  general  rule,  be  left  by  accounting  officers  to  the  determination  of  the 
jadicial  tribunals. 

(3.)  The  approved  definitions  of  negotiability  show  that  registered 
bonds  are  not  negotiable. 
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(a.)  An  instmroeDt  is  negotiable,  when  its  legal  title,  and  the  right  of 
action  as  to  the  money  thereby  payable,  may  be  transferred  from  one 
to  another,  and  so  on  in  succession,  by  indorsement  in  blank,  or  in  full, 
and  delivery  by  the  holder  or  by  delivery  only.  (Daniel,  Neg.  Iust«., 
§  1 ;  Bouvier's  Law  Die,  Tit.  Negotiable). 

(&.)  A  registered  bond  is  not  negotiable  by  indorsement  and  delivery. 
The  legal  title  only  passes  by — (1)  indorsement,  (2)  acknowledgement 
of  the  indorsement  certiOed  by  a  designated,  officer,  (3)  delivery,  and 
(4)  transfer  on  the  books  of  the  Treasury  Department,  when  the  evi- 
dence of  title  is  (5)  a  new  bond  to  the  holder.  It  may  be,  that  the  re- 
quirement of  the  certificate  would  not  alone  destroy  the  negotiability 
of  an  instrument  otherwise  negotiable,  but  if  not,  the  requirement  of 
the  transfer  on  the  books  of  the  Treasury  Department  does  so. 

{€.)  An  essential  element  of  negotiability  is,  that  the  negotiable  in- 
strument may  pass  in  succession  to  any  number  of  persons,  and  ui>oi» 
the  original  blank  indorsement.  This  element  of  negotiability  is  not 
found  in  the  definitions  of  negotiability  in  all  the  books  on  the  subject* 
(1  Daniel,  Neg.  Insts.,  §  1.)  But  it  is  an  element  nevertheless,  (i 
Daniel,  Neg.  Insts.,  §  663;  Muldrow  v.  Caldwell,  7  Mo.y503;  Lea  & 
Langdon  v.  Branch  Bank  of  Mobile,  8  Porter,  Ala.,  119;  Scull  v.  Ed- 
wards, 8  Eng.,  24;  Blackman  v.  Green  &  Short,  24  Vt.,  17;  Potter  r. 
Tyler  and  another,  2  Mete,  58). 

A  registered  bond  lacks  this  element.  The  statute  by  any  fair  con- 
struction of  its  language  contemplates  but  one  assignment  of  the  same 
bond.  The  first  assignment  requires  a  transfer  on  the  books  Of  the 
Treasury  Department,  which  is  inconsistent  with  the  idea  of  successive 
assignments  of  the  same  bond.  (1  Lawrence,  Comp.  Dec,  App.,  eh.  13^ 
2d  ed.,  563.)  Until  such  transfer  is  made,  interest  checks  issue  paya- 
ble to  the  original  payee  in  the  bond.  (Rev\  Stat.,  305,  306,  307,  308^ 
3646,  3647,  3689;  1  Lawrence,  Compt.  Dex!.,  App.,  ch.  13,  2d  ed.,  560, 
565.) 

The  equitable  title  may  doubtless  pass  by  successive  indorsemente 
oil  a  registered  bond.  (Baldwin  v.  Ely,  9  How.,  601;  Williamson  r. 
Thomson,  16  Ves.,  443;  Burroughs,  Public  Securities,  252;  Angell  & 
Ames,  Corp.,  §§  564,  565,  566 ;  Field  v.  Pierce,  102  Mass.,  261;  Bank  r. 
Lanier,  11  Wall.,  377 ;  Johnson  v.  Lafiin,  5  Dillon  G.  C,  79,  and  cases 
cited;  De  Yoss  v.  City  of  Richmond,  18  Gratt.,351;  Shipman  v.  iEta» 
Ins.  Co.,  29  Conn.,  245.) 

The  authorities  heretofore  cited  as  to  the  assignment  of  choses  in  ac^- 
tion  are  equally  applicable  here.  But  the  legal  title  passes  only  by  the 
transfer  on  the  books  of  the  Treasury  Department,  or,  perhaps,  by  the 
delivery  to  the  Department  of  the  proper  evidence  authorizing  a  trans- 
fer. (Combs  V.  Hodge,  21  How.,  407 ;  Bank  v.  Lanier,  11  Wall.,  36U  ; 
Attorney-General  v,  Dimoud,  1  Cromptou  &  Jervis,  Exchequer,  3o^ ; 
De  Voss  V.  City  of  Richmond,  18  Gratt.,  352 ;  Davis  t?.  Bank  of  fiug'- 
land,  2  Bing.,  393,  9  Eng.  C.  L.,  444;  l!Jew  York  &  N.  H.  B,  B.  Oo.  v. 
Bihuyler,  34  New  York,  7  Tiffany,  30;  Texas  v.  Hardenberg,  10  Wall.* 
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68 ;  Johnston  «.  Laflin,  103  tJ.  S.,  800 ;  s.  C,  5  Dillon  C.  C,  65 ;  Angell 
&  Ames,  Corp.,  576;  Marlborough  Mfg.  Co.  v.  Smith,  2  Conn.,  679; 
Northrop  V.  Newtow^  and  Bridgeport  T.  Co.,  3  Conu.,  544;  Fishery. 
Essex  Bank,  6  Gray,  373;  Shipman  v.  ^tna  Ins.  Co.,  29  Conn.,  245; 
Cady  V.  Potter,  55  Barb.,  4^3;  Gryines  v.  Hone,  49  N.  Y.,  17;  Fairfax 
».  City  of  Alexandria,  28  Gratt.,  16;  s.  c,  95  U.  S.,  774;  Webb  v.  City 
Council  of  Alexandria,  33  Gratt.,  168 ;  Jones,  Railroad  Securities,  202, 
citing  Weaver  r.  Barden,  49  N.  Y.,  286;  3  Lans.,  338;  Dunn  v.  Com- 
mercial Bank  of  Buifalo,  11  Barb.,  680;  Leitch  v.  Wells,  48  K  Y., 
5Siy ;  Salisbury  Mills  v.  Townsend,  109  Mass.,  115 ;  Shaw  v.  Spencer, 
100  Mass.,  382 ;  1  Am.  B.,  115.)  And,  when  a  transfer  is  thus  made 
&nd  a  new  bond  issued  under  an  assignment,  there  is  authority  for  say- 
ing that  the  payee  therein  will  hold  it  free  from  all  equities  attaching 
to  the  original  holder.  (Burroughs,  Public  Securities,  252,  citing  De 
Voss  V.  City  of  Richmond,  18  Gratt.,  338 ;  Comrs.  of  Knox  Co.  v.  As- 
pinwall,  21  How.,  539;  Supervisors  v.  Schenck,  5  Wall.,  772;  Boyal 
British  Bank  t;.  Tnrquand,  85  Eng.  C.  L.,  248 ;  Cavanaugh,  Money  Se- 
curities, 266,  citing  Higgs  v.  North  Assam  Tea  Co.,  Law  Reports,  4  Ex- 
chequer, 387 ;  In  re  Hercules  Ins.  Co.,  Bninton's  Claim,  Law  Reports, 
19  Eqoity,  302;  Ex  parte  Universal  Life  Assurance  Co.,  Law  Reports, 
10  Equity,  458;  Field,  Corporations,  sec.  125;  Holbrook  v.  New  Jersey 
Zinc  Co.,  57  N.  Y.,  616.) 

There  may  be  reason  in  saying  that  the  first  holder  of  a  bond  trans- 
ferred on  an  indorsement  may  be  subject  to  the  prior  equities  of  the 
indorser  to  be  determined  by  judicial  action,  but  a  bond  fide  purchaser 
from  him  for  value  before  maturity  would  not  be  so  subject.  (Bridge- 
port Bank  r.  New  York,  &c.,  R.  R.  Co.,  30  Conn.,  245,  247,  270;  Bank 
of  Kentucky  v.  Schuylkil  Bank,  1  Pars.,  Sel.  Eq.  Cas.,  180;  Sabin  v. 
Bank  of  Woodstock,  21  Yt.,  353;  Jonf«,  Railroad  Securities,  201; 
Athenaeum  Life  Assurance  Soc.  v.  Pooley,  3  De  Gex  &  L,  294 ;  Texas 
«.  Hardenberg,  10  Wall.,  68.) 

If  a  blank  assignment  of  the  bond  can  operate  in  any  case  in  favor  of 
successive  holders,  it  is  by  reason  of  estoppel,  and  not  by  reason  of  the 
negotiable  character  of  the  instrument.  (Field,  Corporations,  sec.  110; 
Weaver  v.  Barden,  49  N.  Y.,  286;  Drury  v.  Foster,  2  Wall.,  33.) 

(4).  The  elementary  works  on  negotiable  instruments  regard  these 
registered  bonds  as  non- negotiable.  Thus  a  recent  valuable  work  in 
dificnssing  the  character  of  registered  bonds  under  the  act  of  March  2, 
1861,  (12  Stat,,  178,  sec.  2),  says: 

^'The  public  funds  of  France,  like  the  registered  bonds,  are  not  nego- 
tiable. These  certificates  of  debt  are  called  rentes^  and  are  inscri^d 
on  the  great  book  of  the  public  debt  of  France.  And  the  holder  of 
these  certificates,  other  than  the  original  owner,  must  satisfy  the  pub- 
lic authorities  of  this  title  before  he  can  receive  payment. 

"The  peculiar  feature  of  these  registered  bonds  is,  that  the  person  in 
whose  name  the  bond  is  issued  is  alone  recognized  by  the  debtor  as  the 
owner,  until  the  title  has  been  transferred  in  the  mode  prescribed  by 
the  debtor,  and  a  transfer  of  the  title  made  on  their  books,  then  a  new 
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certificate  is  issued  and  the  assignee  becomes  the  owner  of  the  legal 
title. 

<*  Until  all  these  formalities  are  complied  with,  although  value  may 
have  been  paid  for  the  bond,  and  an  assignment  made  on  the  bond,  or 
by  a  separate  formal  assignment,  the  assignee  has  only  an  equitable 
title.    (Burronghs,  Public  Securities,  252.) 

(5).  The  authority  of  adjudicated  cases  leads  to  the  same  conclusion. 
Many  of  the  cases  already  cited  are  applicable  to  this  question.  The 
Supreme  Court  of  the  United  States — the  highest  authority — ^has  in 
principle  decided  the  question. 

In  1839,  Leslie  Combs  was  the  owner  of,  and  payee  in,  certain  Texa9 
bonds,  in  each  of  which  it  was  provided  that  ^Hliis  certificate  is  transfer- 
able by  the  said  Leslie  Combs,  or  his  legal  attorney  or  representative, 
on  the  books  of  the  stock  commission  only."  Combs  indorsed  the  bonds 
in  blank  and  delivered  them  to  James  Love,  his  agent,  for  the  purpose 
only  of  receiving  payment ;  but  Love  sold  them  to  Andrew  Hodge,  a 
bond  fide  purchaser  for  value  in  the  usual  course  of  business.  The 
United  States  having  assumed  the  payment  of  the  bonds,  Combs  filed 
a  bill  in  equity  against  Love  and  the  administrator  of  Hodge  to  enjoin 
them  from  receiving  payment  of  the  money  due  on  the  bonds,  and  to 
determine  the  rights  of  the  parties,  which  was  decided  in  the  Supreme 
Court,  December  term,  1858. 

The  court  said: 

"The  title  of  the  defendant  [the  administrator  of  Hodge]  •  •  • 
depends  upon  the  effect  to  be  given  to  the  endorsement  of  the  cer- 
tificates in  blank  by  the  plaintiff,  and  their  deposit  wjth  Love  The 
question  is,  was  he  invested  with  such  a  title  that  a  bond  fide  purchaser, 
having  no  notice  of  its  infirmity,  will  be  protected  against  a  latent  de- 
fect! The  law  merchant  accords*such  protection  to  a  holder  of  a  bill 
of  exchange  taken  in  the  course  of  business  for  value,  and  without  no- 
tice; *  •  *.  But  this  concession  is  made  for  the  security  and  con- 
venience, if  not  to  the  necessities  and  wahts,  of  commerce,  and  is  not 
to  be  extended  beyond  them.  It  is  a  departure  from  the  fondamental 
principle  of  property,  which  secures  the  title  of  the  original  owner 
against  a  wrongful  disposition  by  another  person,  and  which  does  not 
permit  one  to  transfer  a  better  title  than  he  has.  The  party  who  claims 
the  benefit  of  the  exception  to  this  principle  must  come  mthin  cUl  the  conr 
ditions  on  which  it  depends.  •  •  •  When  the  instrument  is  one 
which  hy  late  is  not  negotiable j  •  •  •,  the  rule  of  the  law  merchant 
has  no  application.  The  loss  of  the  instrument  with  the  name  of  the 
payee  upon  it,  or  its  transfer  by  a  faithless  agent,  does  not  impair  the 
title  of  the  owner.  Nor  can  a  purchaser  safely  draw  any  conclusion 
from  the  existence  of  an  endorsement  on  such  a  paper  that  the  holder 
is  entitled  to  sell  or  to  discount  it.  (•  •  ♦).  Nor  can  the  holder  write 
an  assignment  or  guarantee  not  authorized  by  the  .endorser.  •  *  * 
In  the  case  before  us,  the  certificates  were  transferable,  in  terms  only,  in  a 
single  mode.  There  was  no  evidence  that  a  transfer  in  any  other  form 
than  that  prescribed  had  ever  been  recognised.  We  have  considered  this 
cause  ux>on  the  assumption  that  the  defendant  was  a  holder  for  value." 
(Combs  V.  Hodge,  21  How.,  405.) 

It  is  not  distinctly  stated  that  the  attempted  sale  to  Hodge  was  before 
the  maturity  of  the  bonds,  but  the  fact  is  so.    The  court  thus  held  the 
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bonds  non-negotiable,  but,  for  reasons  not  now  material,  remanded  the 
case  for  a  new  trial.  And  see  Baldwin  r.  Ely,  9  How.,  680^  600,  and 
cases  abdve  cited. 

^he  authorities  as  to  the  assignment  of  shares  in  corporations,  whicb 
are  by  statute,  or  by-laws,  transferable  only  on  the  books  of  the  cor- 
poration, are  applicable  in  principle  and  lead  to  the  same  conclusioo* 
(Combs  V,  Hodge,  21  'How.,  407,  citing  Dunn  v.  Commercial  Bank  of 
Baffalo,  11  Barb.,  580;  Bank  v.  Lanier,  11  Wall.,  377;  and  see  case^ 
above  cited.)  It  is  thus  sufl&ciently  shown  that  registered  bonds  are 
not  negotiable. 

4.  Begistered  bonds,  however,  have  some  of  the  attributes  of  nego^ 
tiability. 

(1).  A  bondjide  purchaser  of  bonds  issued  to  him  by  duly  authorized 
officers  is  generally  entitled  to  be  protected — (1)  against  irregularities. 
]>receding  the  issue,  and,  as  it  has  been  held,  (2)  under  certain  circum- 
stances, in  case  a  new  bond  is  issued  in  lieu  of  one  assigned  to  him  and 
surrendered  for  reissue,  and  (3)  in  some  cases  of  successive  transfers- 
of  bonds  assigned  in  blank  with  a  duly  certified  acknowledgment  of 
execution  of  assignment.  (Burroughs,  Public  Securities,  254,  citing: 
De  Voss  V.  City  of  Kichmond,  18  Gratt.,  338 ;  Bridgeport  Bank  v.  'New 
York,  &c.,  R.  R.  Co.,  30  Conn.,  270;  Jones,  Railroad  Securities,  197-210^ 
Brice,  Ultra  Vires,  2d  ed.,  304 ;  Imperial  Laud  Company  of  Marseilles^ 
Law  Reports,  11  Equity  Cases,  478 ;  Salisbury  Mills  v.  Townsend,  109^ 
Mass.9  115 ;  Angell  &  Ames,  Corp.,  §  588  n ;  see  Field,  Corporations^ 
sees.  110, 125 ;  Shaw  v.  Spencer,  100  Mass.,  382 ;  Weaver  v.  Barden,  3- 
Lans.,  338.)  Equity  will  in  some  cases  follow  substituted  bonds  in  th& 
hands  of  purchasers  charged  with  notice  of  the  rights  of  prior  parties* 
(Texas  v.  Hardenburg,  10  Wall.,  OS.) 

III.  Gibson  is  not  estopped  from  asserting  his  rights  in  the  bond» 
now  in  question. 

1.  This  is  sufficiently  shown  by  the  case  of  Combs  r.  Hodge,  21  How-  . 
ard,  406,  in  which  it  is  said : 

'^  When  the  instrument  is  one  which  by  law  is  not  negotiable,  •  ♦  ♦ 
The  loss  of  the  instrument  with  the  name  of  the  payee  upon  it,  •  ♦  ♦^ 
does  not  impair  the  title  of  the  owner.  Nor  cail  a  purchaser  safely 
draw  any  conclusion  from  the  existence  of  an  endorsement  on  such  a  paper 
that  the  holder  is  entitled  to  sell  or  to  discount  it.  (•  *  •).  Xor  can 
the  holder  ^ite  an  assignment  •  •  ♦  not  authorized  by  the  en- 
dorser." 

This  was  said  in  reference  to  a  registered  government  bond  not  in 
terms  payable  to  "  assigns^"  but  declared  therein  to  be  "  transferabfe 
by  the  said  Leslie  Combs,  [the  payee]  or  his  legal  attorney  or  repre- 
sentative, on  the  book  of  the  stock  commissioners."  This  langmige 
seems  to  imply  that  a  purchaser  could  acquire  no  right  at  law  until  a 
transfer  on  the  books  by  Combs  in  i)erson  or  by  attorney.  (See  Marl- 
borough Manufacturing  Co.  v.  Smith,  2  Conn.,  580.)  The  principle  of 
the  case  is,  that,  until  the  bond  is  put  in  a  shape  to  give  a  holder  a  legal 
right,  he  is  not  entitled  to  be  protected  against  equities.    Applying  thia 
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principle  in  this  case,  a  holder  of  the  bonds  in  question  is  not  entitled 
to  protection. 

2.  If  the  payee  of  a  registered  bond  should  make  an  assignment  in 
blank,  with  a  duly  certified  acknowledgment,  and  should  lose  it  or  in- 
trust it  to  an  agent,  and  it  should  pass  for  value  and  before  maturity 
into  the  hands  of  a  bond  fide  purchaser  in  the  usual  course  of  business, 
the  latter  would  upon  abstract  principles  of  justice,  and,  as  it  would 
seem,  upon  authority,  be  entitled  to  a  transfer  thereof  as  his  own  on 
the  books  of  the  Treasury  Department 

In  the  case  of  Combs  v.  Hodge,  as  already  shown,  the  purchaser  was 
denied  protection,  because  Hodge  had  not  put  the  bond  in  a  shape  to 
give  him  the  legal  title  thereto.  Other  authorities  and  later  cases  rec- 
ognize the  principle,  that,  when  the  payee,  in  a  registered  bond  payable 
to  a  payee  ^^  or  assigns,"  or  in  a  certificate  of  stock  in  a  corporation  in 
equivalent  form,  puts  it  in  a  shape  which  conveys  the  legal  title  therein, 
or  in  a  shape  which  gives  a  holder  a  right  to  demand,  of  ofiBcers  of  the 
government  in  the  case  of  a  bond,  or  of  the  corporation  in  the  case  of 
the  certificate  of  stock,  a  transfer  to  perfect  the  evidence  of  legal  title, 
a  bond  fide  purchaser  for  value  in  the  usual  course  of  business  and  be- 
fore maturity  as  to  a  bond  is  entitled  to  be  protected.  The  authorities 
which  support  this  view  have  already  been  cited.  And  see  Field,  Cor- 
porations, sec.  ILO ;  Weaver  v.  Barden,  49  N.  Y.,  286 ;  Bank  of  America 
V.  McNeil,  10  Bush.,  Ky.,  54  j  Hill  v,  Newichawanick  Co.,  48  How. 
Pr.,  427;  Holbrook  v.  New  Jersey  Zinc  Co.,  57  N.  Y.,  616  j  Mechanics' 
Bank  v.  N.  Y.,  &c.,  B.  B.  Co.,  3  Kern.,  627.  In  a  proper  case  presenting 
this  question,  it  would  remain  to  be  determined,  whether  executive  of- 
ficers should  finally  decide  it,  and  make  payment  accordingly,  or  re- 
quire parties  to  secure  a  judicial  determination  of  their  rights. 

The  claimant  in  this  case  is  entitled  to  payment  of  the  bonds  now  in 
question. 

Tbeasubt  Depabtment, 

First  Comptroller's  Offlcey  November  21,  1882. 


IN  THE  MATTEB  OF  THE  CHABAGTEB  AND  MODE  OF  DISBUBSEMENT  OF 
THE  APPBOPBIATION  MADE  BY  THE  ACT  OF  AUGUST  5,  1882,  FOB  THE 
OFFICE  OF  SUPBEME  COUBT  BEPOBTEB.— OTTO'S  CASE. 


1.  The  public  history  of  the  times  and  the  nsages  of  Congress  in  enacting  statates 

are  elements  in  the  constmotion  of  such  statutes. 

2.  When  it  clearly  appears  that  a  provision  in  an  act  making  annual  appropriatious 

*'and  for  other  purposes/'  was  intended  as  permanent  legislation,  it  is  to  be  ao 
regarded. 

3.  The  provisions  in  the  act  of  August  5, 1882  (22  Stat.,  254),  relating  to  the  report<^r 

of  the  decisions  of  the  Supreme  Court  of  the  United  States,  are  permaueut 
legislation. 
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4.  The  appropriation  therein  made  Ib  a  permanent  annual  appropriation. 

5.  The  first  sentence  of  section  682  of  the  Revised.  Statutes  is  superseded  by  the  act 

of  August  5,  1882,  and  the  word  ^^five"  in  said  section  is  stricken  out  and  the 
word  "two"  inserted;  the  effect  of  which  is  to  require  the  reports  of  the  deoi- 
Mions  of  the  Supreme  Court  of  the  United  States  to  be  sold  "  at  a  sum  not  exceed- 
ing two  dollars  per  volume." 

6.  The  vouchfrs  submitted  by  the  reporter  of  the  Supreme  Court  for  his  salary  must 

be  accompanied  by  evidence  of  complfance  with  the  statutes  regulating  his 
duties. 

7.  Tlie  i)roper  mode  of  paying  the  salary  of  the  reporter  i^  by  Treasury  warrant, 

isBued  on  a  balance  certified  by  the  First  Comptroller  on  an  account  stated  and 
settleil  by  the  First  Auditor. 

S.  The  clerk-hire,  office  rent,  stationery,  and  contingent  expenses  authorized  for  the 
.  reporter  by  the  act  of  August  5, 1882,  may  properly  be  paid  through  a  special 
disbursing  agent  appointed  by  the  Secretary  of  the  Treasury. 

9.  The  two  modes  of  making  payments  of  claims  allowed  against  the  United  States 
are  (1)  by  drafts  issued  or  cash  payments  on  Treasury  warrants,  and  (2)  by 
checks  of  disbursing  officers  or  agents  on  moneys  advanced  to  their  credit  as 
such,  and  deposited  in  the  several  sub-treasuries  or  other  designated  deposi- 
tories. 

10.  There  are  four  classes  of  persons  by  whom  disbursements  are  made,  to  wit:  (1) 

disbursing  officers;  (2)  disbursing  clerks;  (3)  disbnrsiog  agents;  and  (4)  "spe- 
cial agents,    •     •     •    charged  with  the  disbursement  of  public  moneys." 

11.  The  statutory  recognition  of  a  power  is  generally  regarded  as  equivalent  to  a 

grant  of  the  power. 

-  October  16,  1882,  Hon.  William  T.  Otto,  reporter  of  the  decisions  of 
the  Supreme  Court  of  the  Cnited  States,  asked  the  First  Comptroller 
for  an  opinion  on  the  questions : 

First.  Is  the  approjmation  made  by  the  act  of  August  5,  1882,  for 
salary  of  reporter,  clerk-hire,  and  contingent  expenses,  a  permanent 
specific  appropriation  1  and 

Second.  What  is  the  proper  mode  of  disbursing  that  appropriation  f 
The  act  of  August  5,  1882  (22  Stat.,  219,  254),  "making  appropria- 
tions for  the  legislative,  executive,  and  judicial  expenses  of  the  govern- 
ment for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and 
eighty-three,  and  for  otiier  purposes,'^  contains  the  following  provisions: 

"That  the  following  sums  be,  and  the  same  are  hereby,  appropriated, 
out  of  any  money  in  the  Treasury  not  otherwise  appropriated,  in  full 
compensation  for  the  service  of  the  fiscal  year  ending  June  thirtieth, 
eighteen  hundred  and  eighty-three,  for  the  objects  hereinafter  expressed, 
namely : 

•  •••••• 

"The  reporter  of  the  decisions  of  the  Supreme  Court  of  the  United 
States  shall  be  entitled  to  receive  from  the  Treasury  an  annual  salary 
of  tour  thousand  five  hundred  dollars  when  his  report  of  said  decisions 
constitutes  one  volume,  and  an  additional  sum  of  one  thousand  two 
hundred  dollars  when,  by  direction  of  the  court,  he  causes  to  be  printed 
and  published  in  any  year  a  second  volume,  and  said  reporter  shall  be 
annually  entitled  to  clerk-hire  in  the  sum  of  one  thousand  two  hundred 
dollars,  and  to  office  rent,  stationery,  and  contingent  expenses  in  the 
sum  of  six  hundred  dollars,  and  an  amount  sufficient  for  the  payment 
of  said  sums  is  hereby  appropriated :  Provided^  That  the  above  pro- 
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vision  shall  not  apply  to  decisions  of  the  court  pronounced  at  tbe  last 
term  thereof,  but  that  said  decisions  shall  be  printed  and  the  volumes 
containing  them  delivered  to  the  Secretary  of  the  Interior,  as  prescribed 
by  existing  laws ;  and  an  amount  suflBcient  to  pay  the  salary  and  com- 
pensation of  the  reporter  in  connection  therewith  is  hereby  appropri- 
ated :  And  provided  further,  That  the  volumes  of  the  decisions  which 
said  court  shall  hereaftier  pronounce  shall  be  furnished  by  the  Beporter 
to  the  public  at  a  sum  not  exceeding  two  dollars  per  volume,  and  the 
number  of  volumes  now  required  to  be  delivered  to  the  Secretary  of  tbe 
Interior  shall  be  furnished  by  the  reporter  without  any  charge  therefor.'' 

There  is  no  repealing  provision  in  the  statute. 


Opinion  by  William  JjAWRBUfCE,  First  Comptroller  : 

In  regard  to  the  first  question,  it  is  apparent  on  the  face  of  the  stat- 
ute  that  the  character  of  the  appropriation  clause  which  relates  to  the 
reporter  of  the  decisions  of  the  Supreme  Court  in  the  act  of  August  5, 
1882  (22  Stat.,  254),  should  be  considered  with  the  provisions  with  which 
it  is  connected. 

I.  It  is  well  settled,  that  provisions  in  appropriation  acts,  which  refer 
to  the  particular  appropriation  made  therein,  cannot  be  construed  ba 
working  by  implication  a  repeal  of  general  laws,  or  as  extending  in 
their  application,  beyond  the  time  covered  by  the  appropriation  act,  or 
to  any  objects  other  than  those  to  which  such  provisions  expressly  re- 
late.   (Artificial -Limbs  Case,  2  Lawrence,  Compt.  Dec,  397.) 

In  the  case  of  Minis  v.  The  United  States,  15  Peters,  445,  in  which 
a  proviso  in  an  appropriation  act  had  been  construed,  in  departmental 
practice,  as  permanent  in  its  operation,  the  Supreme  Court,  in  deciding^ 
that  such  was  not  the  true  construction,  and  that  the  proviso  in  ques- 
tion was  "limited  exclusively''  to  the  particular  appropriation  to  which 
it  referred,  said: 

"It  would  be  somewhat  unusual  to  find  engrafted  upon  an  act  mak" 
ing  special  and  temporary  appropriation,  any  provision  which  wasfi^ 
have  a  general  and  permanent  application  to  all  future  appropriations. 
Nor  ought  such  an  intention  on  the  part  of  the  legislature  to  be  pre- 
sumed, unless  it  is  expressed  in  the  most  clear  and  positive  terms,  and 
where  the  language  admits  of  no  other  reasonable  interpretation.  •  * 
*  A  general  rule,  applicable  to  all  future  cases,  would  most  uaturallj 
be  expected  to  find  its  proper  place  in  some  distinct  and  independent 
enactment." 

This  was  said  in  relation  to  the  act  of  March  3, 1835  (4  Stat,  753), 
"An  act  making  additional  appropriations  for  the  Delaware  Breakwater, 
and  for  certain  harbours,  and  removing  obstructions  in  and  at  the 
mouths  of  certain  rivers,  for  the  year  one  thousand  eight  hundred  and 
thirty-five.''  Since  the  date  of  that  decision,  Congress  has,  to  a  larger 
extent  than  prior  thereto,  ailopted  the  practice  of  engrafting  general 
legislation  on  annual  appropriation  acts,  with  titles  declaring  that  they 
are  passed  for  the  purpose  of  making  appropriations,  "and  for  other 
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purposes.''  The  act  of  March  3^  1835^  had  no  such  addition  to  its  title* 
These  facts  may,  to  a  limited  extent,  render  inapplicable  to  the  act  now 
in  question  the  rale  of  construction  adopted  in  the  early  pejiod  of  the 
government.  This  modem  practice  of  inserting  permanent  provisions 
in  annual  appropriation  acts  is  a  proper  subject  of  consideration,  since 
a  "court,  in  construing  an  act,  •  •  •  will  look,  if  necessary,  to  the 
public  history  of  the  times  in  which  it  was  passed,"  including  the  usages 
relating  to  the  enactment  of  statutes.  ( Aldridge  v.  Williams,  3  How.,  9 ; 
United  States  r.  Union  Pacific  Bailroad  Co.,  91  U.  S.,  72;  Minis  t?. 
United  States,  15  Pet.,  441 ;  Bishop,  Written  Laws,  50,  74,  77,  note  6^ 
92  a.)  In  view  of  this  practice,  it  seems  reasonable  to  hold,  that,  when 
it  clearly  appears  that  a  provision  in  an  annual  appropriation  act  was 
intended  by  Congress  to  be  permanent  general  legislation,  it  should  be 
so  regarded.*  Adopting  this  rule,  the  provisions  in  the  act  of  August 
5, 1882,  fixing  (1)  an  annual  salary  for  the  reporter  of  the  decisions  of 
the  Supreme  Court  of  the  United  States,  and  declaring  him  annually 
entitled  (2)  to  clerk-hire  in  a  fixed  sum,  and  (3)  to  office  rent,  station^ 
ery,  and  contingent  expenses  in  a  specified  amount,  are  to  be  regarded 
aB  permanent  legislation,  until  changed  by  subsequent  statute. 

1.  The  language  of  the  act  of  August  5, 1882,  is  not  reasonably  sus- 
ceptible of  any  other  interpretation.  It  declares  that "  the  reporter  • 
•  •  shall  be  entitled  to  receive  •  •  •  an  annual  salary^^  the 
amount  of  which  is  therein  prescribed,  and  also  <^an  additional  sum"* 
specified  "when  by  direction  of  the  court  he  causes  to  be  printed  and 
published  in  any  year  a  second  volume.''  The  expressions  "annual  sal- 
ary'^ and  "in  any  year,''  clearly  indicate  a  purpose  to  make  a  permanent 
provision  as  to  the  compensation  of  the  reporter.  The  act  declares  that 
"said  reporter  shall  be  annually  entitled  to  clerk-hire"  in  a  specified 
sum,  and  "to  office  rent,  stationer^',  and  contingent  expenses"  in  a  fixed 
amount.  These  expressions  also  clearly  indicate  a  purpose  to  enact  per- 
manent legislation,  and  they  cannot  reasonably  be  construed  as  apply- 
ing only  to  the  fiscal  year  1883. 

2.  The  permanent  character  of  these  provisions  is  indicated  by  the 
provisions  of  the  statutes  in  relation  to  the  office  of  the  reporter,  which 
were  in  force  when  this  act  was  passed. 

The  Revised  Statutes  provide  as  follows : — 

*'Sec.  677.  The  Supreme  Court  shall  have  power  to  appoint  a  clerk 
and  a  marshal  for  said  court,  and  a  reporter  of  its  decisions."  (See  acts 
of  24th  Sept.,  1789,  sec.  7,  1  Stat.,  76;  26  Aug.,  1842,  sec.  2,  5  Stat.^ 
524;  29  Aug.,  1842,  sec.  1,  5  Stat.,  545;  2  March,  1867,  sec.  2, 14  Stat.,. 
433.) 

"  Sbc.  681.  The  reporter  shall  cause  the  decisions  of  the  Supreme 
Court  made  during  his  office  to  be  printed  and  published  within  eight 
months  after  they  are  made;  and  within  the  same  time,  shall  deliver 
three  hundred  copies  of  the  volumes  of  said  reports  to  the  Secretary  of 
the  Interior.  And  he  shall,  in  any  year  when  he  is  so  directed  by  the. 
court,  cause  to  be  printed  and  published  a  second  volume  of  said  de- 


'  See  extract  from  Fiuance  Report  for  1857,  foot<note,  end  of  this  opinion. 
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cisioDS,  of  which  he  ^hall  deliver,  in  like  mauner  and  time,  three  hun- 
dred  copies.''  (See  acts  of  29th  Aug.,  1842,  sec.  1,  5  Stat.,  545;  21  May» 
1866,  sec.  1,  14  Stat.,  51;  23  July,  1866,  sec.  1,  14  Stat,  191,  205;  2 
March,  J867,  sec.  10,  14  Stat.,  471.) 

"Sec.  682.  The  reporter  shall  be  entitled  to  receive  from  the  Treas- 
ury an  annual  salary  of  twenty-five  hiindreil  dollars,  when  his  report  of 
said  decisions  consti^ites  one  volume*  and  an  additional  sum  of  fifteen 
hundre<l  dollars  when,  by  direction  of  the  court,  he  cause;*  to  be  printed 
an<l  published,  in  any  year,  a  second  volume.  But  said  salary  and  com- 
pensation, respectively,  shall  be  paid  only  when  he  causes  such  decisions 
to  be  printed,  published,*  and  delivered  within  the  time  and  io  the  man- 
ner prescribed  by  law,  and  upon  the  condition  that  the  volumes  of  said 
reports  shall  be  sold  by  him  to  the  public  for  a  price  not  exceeding  five 
dollars  a  volume."  (See  acts  of  29  Aug.,  1842,  sec.  1,  5  Stat.,  545;  21 
May,  1866,  sec.  1,  14  Stat.,  51;  23  July,  1866,  sec.  1,  14  Stat.,  191,  205 ; 
2  March,  1867,  sec.  10,  14  Stat.,  471.) 

''  Sec.  3689.  There  are  appropriate<l,  out  of  any  moneys  in  the  Treas- 
ury- not  otherwise  appropriated,  for  the  purposes  hereinafter  specified, 
sach  sums  as  may  be  necessary  for  the  same,  respectively;  and  such  ap- 
propriations shall  be  deemed  permanent  annual  appropriations. 
•  •••••• 

"To  pay  the  reporter  of  the  Supreme  Court  for  three  hundred  copies 
of  the  second  volume  of  the  decisions  of  the  court." 

By  the  act  of  August  5^  1882,  Congress  intended  to  require  the  re- 
porter to  furnish  volumes  of  reports  at  $2  per  volume,  instead  of  $5,  as 
authorized  by  section  682  of  the  Revised  Statutes ;  and,  as  compensa- 
tion to  the  reporter  for  this  reduction  in  the  price  of  the  reports,  his 
annual  salary  was  increased,  and  an  allowance  for  clerk-hire,  office  rent, 
and  contingent  expenses  was  made.  The  object  of  this  change  is  y^er- 
manent  in  character,  and  hence  the  provisions  for  executing  this  object 
should  be  construed  as  having  a  permanent  operation.  The  policy  of 
the  statute  was  by  no  means  temporary;  it  did  not  apply  to  the  current 
year  alone,  but  was  designed  to  secure  a  permanent  public  adrautsige 
in  the  reduced  price  of  volumes  of  the  reports.  The  provisions  referred 
to  are  therefore  to  be  regarded  as  permanent  legislation. 

3.  There  is  no  express  repeal  of  any  previously  existing  statute.  As 
repeals  by  implication  are  not  favored,  the  prior  statutory  provisions 
remain  in  force,  except  in  so  far  as  they  are  clearly  superseded  l^y  the 
act  of  August  5, 1882.  Judging  by  this  rule,  all  prior  provisions  re- 
main in  force,  except  the  first  sentence  in  section  682  of  the  Beviaed 
Statutes,  and  the  provisions  fixing  the  price  of  the  reports  at  five  dol- 
lars a  volume  in  the  last  clause  of  said  section.  The  vouchers  .submit- 
ted by  the  reporter  for  payment  of  his  salary  should  be  accompanied 
by  his  affidavit,  or  other  satisfactory  evidence  of  compliance  with  the 
requirements  of  the  several  provisions  of  all  these  statutes  which  are 
now  in  force,  as,6  g.j  (1)  that  the  volumes  of  decisions  have  been  printed 
and  published  ^'  within  eight  months  after  they  are  made,"  (Rev.  Stsit, 
^1,  682);  (2)  that  the  required  number  of  volumes  has  been  farnisbed 
the  Secretary  of  the  Interior  '*  without  any  charge  therefor '^ "  within  the 
same  time,"  (Rev.  Stat.,  681,682,  act  August  5,  1882);  and  (3)  that  the 
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Tolames  of  decisions  have  been,  and  are,  '^  famished  by  the  reporter  to 
the  public  at  a  sum  not  exceeding  two  dollars  per  volaine,''  (Eev.  Stat.^ 
682,  act  August  5, 1882.)  The  reporter  is  not  to  be  paid  monthly;  but 
the  proper  compensation  for  each  volume  of  reports  is  to  be  paid  upon 
performance  of  the  conditions  required.  (William  Lawrence,  Ex  parte^ 
1  Ohio  St.,  431.) 

The  provision  for  furnishing  the  reports  at  a  sum  not  exceeding  two 
dollars  per  volume  is  not  satisfied  when  <^  the  public"  cannot  obtain  them 
at  that  price. 

II.  The  clause  in  the  act  of  August  5, 1882,  which  makes  an  appro- 
priation for  salary,  clerk-hire,  office  rent,  stationery,  and  contingent  ex> 
penses  for  the  office  of  the  reporter,  in  the  amounts  therein  specified,. 
is  a  permanent  annual  appropriation.  Several  considerations  support 
this  conclusion. 

1.  The  act  of  Majph  2, 1867  (14  Stat,  468,  471),  entitled  "An  Act 
making  Appropriations  and  to  supply  Deficiencies  in  the  Appropriations 
for  the  Service  of  the  Government  for  the  fiscal  Year  ending  June  thir- 
tieth, eighteen  hundred  and  sixtynseven,  and  for  other  Purposes,"  pro- 
vided as  follows: — 

<<That  the  following  sums,  or  so  much  thereof  as  may  be  necessary^ 
be,  and  the  same  are  hereby,  appropriated  for  the  objects  hereinafter 
expressed,  for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred 
and  sixty-seven,  namely: 

•  •••••• 

**  Sec.  10.  And  he  it  further  enacted^  That  if  the  Supreme  Court  shall  iu 
any  one  year  direct  its  reporter  to  publish  a  second  volume  for  such 
year  of  its  decisions,  and  if  such  second  volume  shall  be  published  ac- 
cordingly, an  additional  sum  of  fifteen  hundred  dollars  shall  be  paid 
said  reporter  therefor  on  the  delivery  by  said  reporter  to  the  Secrerary 
of  the  Interior,  for  distribution  according  to  existing  laws,  of  three  hun- 
dred copies  of  such  second  volume  of  said  reports;  and  the  amount 
necessary  to  pay  the  same  is  hereby  appropriated.^ 

.  The  substance  of  the  principal  provision  of  this  section  (10)  is  carried 
into  and  constitutes  part  of  sections  681  and  682  of  the  Revised  Stat- 
utes. The  clause  which  makes  the  appropriation,  although  found  in  an 
act  making  annual  appropriations,  '^and  for  other  purposes,"  is  in  sec- 
tion 3689  of  the  Bevised  Statutes  herein  quoted,  regarded  as  consti- 
tuting a  permanent  annual  appropriation.  The  same  reasons  which 
operated  to  'classify  this  clause  as  a  permanent  annual  appropriation 
apply  to  the  appropriatiDg  clause  now  in  question  in  the  act  of  Aagust 
5,  1882. 

The  words — ^^and  an  amount  sufficient  for  the  payment  of  said  suins> 
is  hereby  appropriated"— employed  in  the  act  of  August  5, 1882,  re- 
quire this  construction.  The  preceding  language  specifies  what  suma 
are  *'8aid  sums."  It  declares  that  the  reporter  is  *^  entitled  to  receive 
*  *  *  an  annual  salary  "  in  a  specified  sum.  It  declares  that  ^' said 
reporter  shall  be  annually  entitled  to  clerk-hire  in  the  sum  of  one  thou- 
sand two  hundred  dollars."     The  same  language  is  applied  to  ^'office 
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rent,  stationery,  and  contingent  expenses"  in  a  specified  saoi;  and  then 
follows  the  clause  appropriating  <<an  amount  sufficient  for  the  payment 
of  said  sums."  Evidently  these  provisions  cannot  be  limited  to  one 
year  without  doing  violence  to  the  ordinary  meaning  of  language.  They 
were  enacted  by  Congress  with  a  knowledge  that  less  explicit  language 
used  in  the  act  of  March  2,  1867,  had  been  incorporated  in  the  Revised 
Statutes  as  k  permanent  annual  appropriation.  The  appropriating  ciaase 
in  the  act  of  August  5,  1882,  is  used  in  connection  with  permanent  pro- 
visions for  salary  and  expenses,  and  its  construction  may  not  inappro- 
priately be  regarded  as  affected  by  the  maxim  noscitur  a  sociis.  This 
clause  is,  therefore,  to  be  deemed  as  making  a  permanent  annual  ap- 
proprialion. 

Thequestion  as  to  the  mode  of  disbursement,  is  one  to  which  the  rulinfs 
in  Senate-Disbursement  Case  (2  Lawrence,  Compt.  Dec.  404)  apply. 

J.  A  proper  mode  of  disbursing  the  appropriati^  made  by  the  act  of 
August  5,  1882,  for  the  office  of  reporter  of  the  Supreme  Court  will 
be,  (1)  to  pay  the  salary  by  warrant  on  the  Treasurer,  issued  on  a  bal- 
ance certified  by  the  First  Comptroller,  on  an  account  stated  from  time 
to  time  and  settled  by  the  First  Auditor,  and  (2)  to  pay  the  clerk  hire, 
office  rent,  stationery,  and  contingent  expenses,  through  a  special  dis- 
bursing agent.  Either  mode  might  properly  be  adopted  as  to  both 
classes  of  payments;  but  the  modes,  as  stated,  would  seem  to  be  most 
convenient  and  appropriate. 

XL  There  are  two  modes  of  paying  claims  against  the  Unite<i  States. 

1.  A  claimant  may  present  his  claim  to  the  proper  Auditor,  who  then 
states  an  account  therein  and  makes  a  report  thereof  to  the  Commissioner 
of  Customs,  or  properComptroUer,  as  the  case  may  be.  The  latter,  when 
satisfied  of  the  correctness  of  the  report,  certifies  a  balance  due,  on  which 
a  warrant  to  the  Treasurer  of  the  United  States  issues,  directing  the 
payment  of  the  balance  so  certified  as  due.  The  Treasurer  then  makes 
payment  in  money  or  by  draft.  (Bev.  Stat.,  236,  248, 269,  273, 277, 3a5, 
306, 307, 308, 316;  Senate-Disbursement  Case,  2  Lawrence,  Compt.  Dec, 
404 ;  McKnight  v.  United  States,  13  Ct.  Cls.,  302, 304;  s.  c,  98  U.  S.,  179.) 

2.  A  great  variety  of  classesof  claims  are  paid  by  (1)  disbursing  officers 
<Rev.  Stat,  235,  305,  351,  524;  act  March  3,  1881,  sec.  2,  21  Stat,  385); 
<2)  disbursing  clerks,  (Rev.  Stat,  176,  201,  215,  235,  351,  393,  416, 
440,  496,  522);  (3)  disbursing  agents  (Bev.  Stat,  255,  3144,  3657,  3658, 
4839);  and  (4)  "special  agents,  •  •  •  charged  with  the  disburse- 
ment of  public  moneys."    (Rev.  Stat,  3614.) 

Disbursing  officers  and  disbursing  clerks  are  generally  appointed  as 
such ;  disbursing  agents  are  generally  appointed  as  such,  or  have  daties 
as  such  by  virtue  of  appointment  to  some  office;  while  "special  agente, 
♦  ♦  •  charged  with  the  disbursement  of  public  moneys  ^  are  not 
generally  appointed  by  virtue  of  any  express  statutory  authority,  hot 
by  heads  of  executive  departments,  respectively,  who  are  chargecl  with 
the  duty  of  expending  money  under  appropriation  acts;  and  have,  as 
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incident  to  such  duty,  the  power  to  appoint  such  agents,  upon  the  well 
known  principle  in  the  law  of  official  agency,  that  when  an  officer  ia 
charged  by  statute  with  a  duty,  and  the  means  of  executing  it  ar»  not 
specified,  he  has  implied  authority  to  employ  the  usual  or  necessary 
agents  aiid  means  for  that  purpose.  (Story,  Agency,  §  58;  Birch's 
Oase,  1  Lawrence,  Compt.  Dec,  154;  Strother  v.  Lucas,  12  Pet.,  410.) 
This  implied  authority  is  recognized  and  regulated  by  statute.  (Rev. 
Stat.,  3614,  3648.)  The  statutory  recognition  of  a  power  is  generally 
regarded  as  equivalent  to  a  grant  of  the  power.  (Proceeds  of  Sales  Case, 
4knte  36;  State  v.  Miller,  23  Wise,  634;  15  Op.  Att.  Gen.,  322;  Const. 
U.  S.,  Art  1,  sec.  9;  2  Story,  Constitution,  §  331;  Gibbons  v.  Oo^den,  9 
Wheat.,  216.) 

^The  application  of  these  principles  to  the  act  of  xVugust  5, 1882,  shows 
that  the  Secretary  of  the  Treasury  may  appoint  a  special  agent  to  be 
charged  with  the  d^ty  of  making  the  disbursements  now  in  question. 
That  act  requires  payment  "from  the  Treasury ; "  the  Secretary  is  the 
chief  executive  officer  of  the  Treasury  Department — (Rev.  Stat,  233, 
248,  &c.) — hence,  as  the  specific  mode  of  making  payment  is  not  pre- 
scribed, the  Secretary  has  implied  authority  to  direct  that  the  disburse- 
ments be  made  in  either  or  both  of  the  modes,  stated.  His  authority  is 
recognized  in  the  provision  made  for  "  the  fulfillment  of  the  public  en- 
gagements.''   (Rev^  Stat,  3614,  3648.) 

3.  As  to  the  salary  of  the  reporter,  it  would  be  more  in  accordance 
with  nsiige,  and  better  secure  the  proper  supervision  over  his  right  to 
payment,  to  pay  the  same  by  warrant  on  the  Treasurer  on  a  balance 
certified  by  the  First  Comptroller.  The  other  expenses  may  be  more 
conveniently  paid  by  the  appointment,  on  the  execution  of  a  proper  bond, 
of  Mr.  Otto,  or  other  person,  as  special  agent  charged  with  the  duty  of 
disbursing  the  money  appropriated  therefor.  (Rev.  Stat,  3614.)  The 
accounts  of  such  agents  are  required  to  be  rendered  monthly,  and,  when 
so  rendered,  settled  quarterly  by  the  proper  accounting  officers  of  the 
Treasury  Department.    (Rev.  Stat,  3622.) 

The  reporter  of  the  decisions  of  the  Supreme  Court  of  the  United 
States  will  be  advised  accordingly.* 

Tbeasuby  Dbpabtmbnt, 

First  Comptroller's  Office,  November  3,  1882. 

•The  Secretary  of  the  Treasury  in  a  letter  to  the  First  Auditor,  dated  June  30, 1857, 
with  his  annual  report  of  Decem1>er  8, 1857,  discusses  the  question  how  far  provisions 
found  in  appropriation  acts  are  to  be  regarded  as  permauent  legislation.  He  says 
(page  86): 

"The  act  of  March  3,  1845,  which  was  'An  act  mak-ing  appropriation  for  the  civil 
and  diplomatic  expenses  of  the  goveroment  for  the  year  ending  the  thirtieth  June, 
eighteen  hundred  and  forty-six,  and  for  other  purposes/  provides,  in  the  secoud  sec- 
tion of  the  act,  'that  no  part  of  the  appropriations  which  way  be  made  for  the  con- 
tingent expenses  of  either  House  of  Congress  shall  be  applied  to  any  other  than  the 
ordinarv  expenses  of  the  Senate  and  House  of  Bepresentatives,  respectively,  nor  as 
extra  allowance  to  any  clerk,  messenger,  or  attendant  of  the  said  two  houses,  or  either 
of  them,  nor  as  payment  or  compensation  to  any  clerk,  messenger  or  other  attendant 
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[to]  be  80  employed  by  a  reeolntion  of  one  of  said  hoaees,  nor  in  the  porchase  of  books 
to  be  distributed  to  members.'  The  langnage  of  this  law  is  plain,  positive,  and  un- 
equivocal, and,  if  in  force,  forbids  in  express  terms  the  allowance  which  has  been 
paid  in  the  cases  under  considerat^n.  If  this  law  is  held  to  be  in  existence,  then 
the  accounting  officers  of  the  treasury  should  refuse  to  allow  credit  to  disbursing  offi- 
cers, both  of  the  Senate  and  House,  for  any  payment  made  by  them  out  of  the  oniik- 
aentfufidj  either  for  '  extra  allowance  to  any  clerk,  mei<senger,  or  attendant'  of  either 
house,  or  'for  payment  or  compensation  to  any  clerk,  messenger,  or  attendant  em- 
ployed by  a  resolution  of  one  of  said  houses.'  The  only  question  for  the  considerft- 
tion  of  the  department  is  the  one  suggested  above.  Is  the  second  section  of  tlft  act 
of  March  3,  1&45,  in  force T  The  only  reason  given  to  show  that  it  is  not  is  that  it  i» 
a  provision  in  an  appropriation  bill,  and  expired  with  the  fiscal  year  fur  which  appro- 
priations were  ma<le  in  that  bill.  The  fact  that  it  is  contained  in  an  appropriation 
bill  is  not  sufficient  to  justify  the  conclusion  that  the  law  is  temporary  and  not  per- 
manent in  its  character.  There  is  nothing  in  the  languf^ge  of  the  law  which  would 
indicate  the  intention  of  Congress  to  limit  its  operatiou  to  the  then  succeeding  fiscal 
year,  and  its  Just  and  wise  provisions  are  as  applicable  since  that  year  as  before. 
There  is  nothing  peculiar  to  the  fiscal  year  ending  the  thirtieth  June,  eighteen  han- 
dred  and  forty-six,  which  would  have  called  for  such  enactment,  and  rendered  its. 
future  operation  improper  and  unnecessary.  I  am  not  left,  however,  to  rely  alose 
upon  my  own  judgment  in  deciding  this  point.  The  question  has  been  thoroughly 
considered  by  our  predecessors,  and  opinions  similar  to  the  one  I  have  indicated  given 
and  acted  upon  by  them.  I  find  the  following  one,  given  by  Mr.  Whittlesey,  whea 
acting  as  First  Comptroller,  on  a  similar  case. 

'*  *  This  provision  is  inserted  in  an  appropriation  act,  but  it  is  a  distinct  and  substan- 
tive enactment,  and  is  as  permanent  as  any  other  law.  As  doubts  have  been  enter- 
tained on  this  point,  the  question  will  be  examined  somewhat  at  length. 

**  *  In  former  times  it  was  the  custom  in  Congress,  as  well  as  in  England,  to  confine 
every  statute  to  one  subject-matter ;  to  insert  nothing  in  it  not  germane  to  its  general 
charact'Or  and  object,  aud  to  use  provisos  as  qualifications  of  and  limitations  to  tbe 
general  enactments  in  which  they  may  be  inserted,  and  te  those  only,  and  not  apply 
them  as  limitations  to  or  qualifications  of  other  statutes.  But  the  pressure  of  legisla- 
tion in  Congress  has  been  so  great  during  the  past  ten  or  fifteen  years,  and  the  diffi- 
enlty  of  passing  any  general  statutes  by  themselves,  altering  the  former  laws,  has 
been  so  iusuperable,  that  the  custom  has  crept  in  from  apparent  neC'easity  of  engraft- 
ing such  enactments  upon  the  general  appropriation  acts,  either  in  the  form  of 
provisos  or  as  distinct  sections. 

**  'When  such  enactments  are  contained  in  distinct  sections  in  an  appropriation  act 
or  other  statutes  there  is  no  room  for-  a  question  that  the  words  contained  in  them 
should  receive  the  same  interpretation  and  construction  as  if  they  were  used  in  a 
statute  by  itself  separate  and  distinct  from  any  other  matter  or  subject,  and  when  a 
substantive  provision  is  inserted  in  an  appropriation  act  or  other  act  of  Coogrew  in 
the  form  of  a  proviso,  the  words  and  phraseology  should  all  be  taken  together,  and  if 
they  indicate  or  imply  an  intention  of  Congress  to  limit  the  operation  of  such  proviso 
to  the  subject-matter  of  the  statute,  and  the  time  during  which  the  enacting  clauses 
of  it  are  to  have  effect,  then  the  proviso  should  be  so  limited.  If,  on  the  contrary, 
the  words  of  such  proviso  are  not  specially  li'rited  to  the  enacting  sections  of  the 
statut-e,  but  general,  refer  to  the  future  without  limitation  as  to  time  and  contain  the 
wonl  hereafter,  or  its  equivalent,  and  the  verbs  are  in  the  future  tense,  the  proviso 
should  be  regarded  as  of  a  g*neral  and  permanent  character. 

**  'The  same  construction  and  interpretation  should  be  applied  to  provisos  as  to  in- 
dependent sections  in  a  statute. 

'*  'We  have  many  instances  of  recent  date  where  such  general  constructions  have 
been^ut  npon  provisos  by  the  Attorneys  General. 
"    I  of tm 
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'The  first  section  of  the  civil  and  diplomatic  appropriation  act  of  March  3, 1841, 
contains  a  proviso  limiting  the  fees  of  district  attorneys,  clerks,  and  marshals  in 
eertain  cases,  which  has  been  construed  by  Attorneys  Greneral  Crittenden  and  Legar4 
to  be  a  permanent  limitation,  and  not  confined  to  the  year  in  which  it  was  passed  nor 
to  the  appropriation  to  which  it  was  annexed.— See  Mr.  Crittenden's  opinion  of  April 
13,  1841,  and  that  of  Mr.  Legar^  of  December,  1841,  given  in  answer  to  certain  ques- 
tions made  by  the  acting  Comptroller ;  see  also  the  proviso  on  the  same  subject  con- 
tained in  the  167th  paragraph  of  the  appropriution  act  of  May  18,  1842. 

"  'The  same  act  (paragraph  No.  202)  contains  certain  limitations  of  compensation  to 
certain  officers  in  the  Po!«t-Office  Department,  much  of  which  would  have  no  meaning 
or  operation  whatever  unless  such  general  construction  is  given  to  it.  The  2l:^tb 
paragraph  of  the  same  appropriation  act  contains  a  proviso  anthnrizing  transfer  of 
funds  from  one  to  another  head  of  appropriation  in  the  Post-Offioe  Department.  All. 
or  nearly  all,  the  provisions  of  law  made  from  1839  to  the  present  time  to  prohibit 
extra  compensation,  to  limit  fees  and  compensation,  and  to  prevent  a  doable  coin- 
pensation,  or  two  salaries,  have  been  contained  in  appropriation  aetB.--See  the  ^ 
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section  of  the  civil  and  diplomatic  appropriation  act  approved  March  3,  1839,  which 
prohibits  extra  allowancea  to  disbarsing  officers,  and  limits  expenditures  for  news- 
papers.— See  the  2d  section  of  the  military  appropriation  act  of  August  23,  1842. 
which  contains  limitations  and  prohibitions  of  extra  allowances  of  a  more  general  ana 
extensive  character;  see,  also,  section  12  of  this  same  act  of  August  26,  1842,  which 
contains  still  further  limitations  for  extra  services  where  one  officer  performs  the 
duties  of  another. — See,  also,  the  4th  section  of  the  civil  and  diplomatic  appropriation 
act  of  March  3,  1849,  (Sess.  Laws,  p.  68,)  which  contains  a  still  further  limitation  as 
to  salaries. 

''  'The  appropriation  act  of  September  30,  1850,  (Sess.  Laws,  p.  174,)  contains  an 
appropriation  for  Richard  Rush,  with  a  proviso  attached  to  it  prohibiting;  the  acconnt- 
ing  omcers  in  future  from  allowing  any  officer  two  salaries  for  performing  the  duties 
of  two  offices  at  the  same  time.  Every  word  of  that  proviso  will  be  inoperative  if  it 
is  confined  to  the  appropriation  to  which  it  is  attached. 

'*  'These  numerous  provisos  and  sections  of  a  general  character  contained  in  appro- 
priation acts  satisfy  me  that  they  should  be  interpreted  and  construed  in  the  same 
manner  as  if  each  one  was  contained  in  the  enacting  clause  of  a  distinct  act.' '' 

''I  have  given  this  opinion  of  Mr.  Whittlesey  at  length  because  it  contains  many 
important  references  bearing  npon  the  question.  It  was  submitted  at  the  time  to 
Mr.  Attorney-General  Crittenden,  who  concurred  in  the  construction  placed  by  Mr. 
Whittlesey  upon  the  act  then  nnder  consideration. — (Attorney-General's  Opinions, 
vol.  5,  p.  273.) 

"Why  the  same  doctrine  was  not  applied  to  the  act  of  March  3, 1845, 1  cannot  nnder- 
stand.  I  confess  that  I  am  unable  to  draw  a  distinction  between  the  cases;  and  I 
feel  quite  confident  that  if  this  law  had  been  submitted  at  the  same  time  to  the  At- 
torney-General, he  would  have  given  the  same  opinion  in  reference  to  it  that  he  did 
in  the  case  cited.  I  concur  w'-th  him  most  fully  in  the  construction  he  gave  to  the 
act  of  1642,  and  I  have  no  doubt  he  would  concur  with  me  in  applying  the  same 
reasoning  to  the  act  of  1845. 

''My  opinion,  then,  is,  that  the  second  section  of  the  act  of  1845  was  intended  to  be 
permanent  and  nut  temporary;  that  it  is  now  in  force,  and  must  be  applied  by  the 
accounting  officers  of  the  treasury  to  all  cases  coming  within  its  provisions. 

"  The  only  additional  reason  which  has  been  suggested  for  a  different  construction  is 
the  fact  that  a  different  rule  has  been  acted  upon  both  in  Congress  and  in  this  depart- 
ment. I  admit  the  force  of  this  suggestion,  and  feel  great  reluctance  in  overruling  a 
practice  that  has  continued  for  so  many  years. 

''  If  I  could  find  any  evidence  that  the  question  had  been  the  subject  of  serious  con- 
sideration, and  an  opinion  pronounced  formally  upon  it  and  acquiesced  in,  I  should 
hesitate  long  before  resorting  to  a  new  construction  of  the  law.     But  such  is  not  the 


IN  THE  MATTER  OF  THE  RIGHT  OF  THE  SAME  PERSON  TO  RECEIVE  THB 
COMPENSATIONS  PRESCRIBED  BY  LAW  FOR  THE  TWO  POSITIONS  OF 
(1)  SECRETARY  TO  THE  SCHOOL  TRUSTEES,  AND  (2)  CLERK  TO  A  SUPER- 

.  INTENDENT  OF  PUBLIC  SCHOOLS  IN  THE  DISTRICT  OF  COLUMBIA.— 
RHEEM'S  CASE. 


1.  A  person  who  holds  two  distinct  compatible  offices  may  lawfully  receive  the  salary 

of  each. 

2.  A  person  in  the  public  service,  who  is  designated  in  an  act  of  Congress  as  an  of- 

ficer, may  be  regarded  as  such,  although  not  in  the  technical  legal  sense  an  of- 
ficer, when  such  intent  is  clearly  shown  in  the  act. 

3.  The  positions  of  (1)  secretary  to  the  school  trustees  of  the  District  of  Columbia, 

and  (2)  clerk  to  a  snperintendent  of  public  schoolB  in  said  District,  are  not  officea 
in  the  technical  legal  sense. 

H.  Ex.  219 20 
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4.  The  word  "officer''  in  sectiou  1765  of  the  Revised  Statutes,  which  prohibits offioen 

and  persons  in  the  public  service,  whose  salary  or  compensation  is  fixed  by  law 
or  regulations,  from  receiving  additional  compensation,  is  therein  nsed  in  its 
technical,  legal,  and  constitutional  sense. 

5.  The  secretary  to  the  school  trustees  of  the  District  of  Columbia,  and  the  clerk  to  a 

superintendent  of  public  schools  in  said  District,  are  persons  in  the  public  service 
within  the  meaning  of  section  1765  of  the  Revised  Statutes. 

6.  Under  section  1765  of  the  Revised  Statutes  the  Commissioners  of  the  District  of 

Columbia  are  prohibited  from  paying  to  one  person  the  compensations  prescribed 
by  law  for  the  services  of  the  two  positions  of  secretary  to  the  school  trustees  of 
the  District  of  Columbia  and  clerk  to  a  superintendent  of  public  schools  in  said 
District. 

7.  The  District  of  Columbia  appropriation  act  of  March  3,  1881  (21  Stat.,  464),  was 

not  intended  to  give  to  unofficial  employes  In  the  District  government  the  po- 
sition of  officers,  entitled  to  the  salaries  of  two  offices,  under  section  1765  of  the 
Revised  Statutes.  This  results  from  two  considerations:  (1)  To  so  hold,  would 
make  the  appropriation  act  repeal  or  modify  as  to  snch  employes  the  provisiom 
of  section  1765  of  the  Revised  Statutes  by  implioatiou,  and  such  repeal  Is  not  ian 
vored,  nor  are  there  any  words  employed  to  indicate  an  intention  to  make  such 
repeal.  (2)  Said  section  1765  has  prescribed  a  general  rule  for  construing  ap- 
propriation acts  in  such  cases,  which  forbids  the  idea  of  a  repeal  as  to  snch  em- 
ploy^ by  the  act  of  March  3, 1881. 

The  act  of  March  3, 1881  (21  Stat,  458, 464),  <<  making  appFopriations 
to  provide  for  the  expenses  of  the  government  of  the  District  of  Colom- 
bia for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and 
eighty-two,    •    •    ♦,"    contains  the  following  provisions: 

Public  Schools,  Distbiot  of  Columbia. 

For  salaries  of  superintendents,  teachers,  and  janitors,  secretary  of 
the  board,  and  clerks,  including  additional  teachers  and  increase  of 
teachers'  pay  by  continuous  service,  rents,  repairs,  furniture,  books, 
stationery,  and  miscellaneous  items,  three  hundred  and  ninety-nine 
thousand  nine  hundred  and  eighty  dollars,  namely: 

For  officers:  For  one  superintendent  at  two  thousand  seven  hun- 
dred dollars;  one  superintendent  at  two  thousand  two  hundred  and 
fifty  dollars;  one  secretary  at  one  hundred  and  fiffcy  dollars;  one  clerk 
to  committee  on  accounts  at  three  hundred  dollars;  one  clerk  at  eight 
hundred  dollars;  one  clerk  at  seven  hundred  and  fifty  dollars;  in  all, 
six  thousand  nine  hundred  and  fifty  dollars. 

The  provision,  ^<  one  secretary  at  one  hundred  and  fifty  dollars,"  was 
for  a  secretary  to  the  school  trustees  created  by  act  of  June  11,  1878 
(20  Stat.,  107,  sec.  6),  and  the  provision, ''  one  clerk  at  seven  hundred 
and  fifty  dollars,''  was  for  a  clerk  to  a  superintendent  of  the  public 
schools.  Said  secretary  and  clerk  were,  and  could  only  be,  appointed 
by  the  Commissioners  of  the  District  of  Columbia.  (Act  June  11, 1878, 
20  Stat.,  104,  107,  sees.  3,  6.) 

August  1, 1881,  the  Commissioners  of  the  District  of  Columbia  paid 
C.  B.  Rheem  $75,  for  services  for  one  month,  July,  1881,  as  "secretary 
of  the  board  [of  school  trustees]  and  clerk  to  superintendent"  of  pablio 
schools.    This  sum  included  $62.50,  for  services  as  clerk,  and  $12.50^ 
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for  services  as  secretary.  Id  settling  the  accoants  of  disbarsements 
made  by  the  Gommissiouers  of  the  District  for  the  fiscal  year  which  ended 
Jane  30,  1882,  the  question  is  presented,  whether  the  voucher  for  said 
item  of  $75  can  be  allowed  in  full;  in  other  words,  was  Mr.  Kheem 
permitted  by  law  to  receive  the  two  items  of  compensation  f 


Opinion  by  William  Lawrence,  First  Comptroller: 
Section  17G5  of  the  Bevised  Statutes  i^rovides  that — 

'*  No  officer  in  any  branch  of  the  public  service,  or  any  other  person 
whose  salary,  pay,  or  emoluments  are  fixed  by  law  or  regulations,  shall 
receive  any  additional  pay,  extra  allowance,  or  compensation,  in  any 
form  whatever,  for  the  disbursement  of  public  money,  or  for  any  other 
service  or  dnty  whatever,  unless  the  same  is  authorized  by  law,  and 
the  appropriation  therefor  explicitly  states  that  it  is  for  such  additional 
pay,  extra  allowance,  or  compensation.'^ 

It  is  well  settled  that  a  person  who  holds  two  distinct  compatible 
offices  may  lawfully  receive  the  salary  of  each.    (Bender's  Case,  1  Law- 
rence, Gompt.  Dec,  3^3;  H^rndon's  Case,  Jd.,  50.)    If  Mr.  Bheem  held 
an  office  as  secretary  to  the  school  trustees,  and  another  office  as  clerk 
to  a  superintendent  of  public  schools,  he  was  lawfully  entitled  to  receive 
the  money  paid  him.     But  he  was  not  an  officer,  because  he  was  not 
appointed  by  the  President,  a  court  of  law,  or  the  head  of  a  department 
(Const.  U.  S.,  Art.  II,  Sec.  2;  United  States  v.  G^rmaine,  99  U.  S., 
608;  15  Op.  Att.  Gen.,  187.)    The  appropriation  act  of  March  3,  1881 
(21  Stat.,  464),  purports  to  make  appropriations  '^for  officers,"  and  under 
this  caption  includes  the  secretary  and  clerk  mentioned.    A  statute 
may  describe  an  employ^  as  an  officer,  and  for  some  purposes  he  may 
be  so  regarded,  especially  for  the  purposes  of  the  act  which  so  classifies 
or  designates  him ;  but,  it  cannot,  by  designating  an  employ6  as  an 
officer,  make  him,  either  technically  or  in  fact  an  officer  within  the 
meaning  of  the  Constitution,  or  within  the  meaning  of  an  act  applying 
to  officers,  which  was  intended  to  designate  them  as  such  in  the  tecii- 
nical  legal  sense  of  the  word.    The  character  of  a  public  service  is  to 
be  determined  by  what  it  is  in  legal  effect,  and  not  by  what  it  is  called. 
A  misnomer  has  no  power  to  duplicate  the  error.    If,  therefore,  section 
1765  of  the  Eevised  Statutes  uses  the  term  *' officer"  in  its  technical, 
legal,  and  constitutional  sense,  then  Mr.  Bheem  is  not  an  officer  within 
the  meaning  of  that  section.    It  is  clear  that  it  does  use  it  in  the  con- 
Btitntional,  legal  sense.    This  is  apparent  from  the  language  of  the  sec- 
tion.   It  declares  that  "  no  officer  in  any  branch  of  the  public  service, 
or  other  person  whose  salary,  pay,  or  emoluments  are  fixed  by  law  or 
regulations,  shall  receive  any  additional  pay,  extra  allowance,  or  com- 
pensation."   The  distinction  between  officers  and  other  persons  in  the 
public  service  is  fully  recognized  and  provided  for.    The  term  officer 
is  a  technical  word,  and  a  rule  of  construction  declares  that  <'if  tech- 
nical words  are  used,  they  are  to  be  taken  in  a  technical  sense,  unless 
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it  clearly  appears  from  the  context  or  other  parts  of  the  instmnieiit 
that  the  words  were  inteuded  to  be  applied  differently  from  their  ordi- 
nary or  their  legal  acceptation."  (1  Kent,  Com.,  462;  McGool  v.  Smith, 
1  Black,  459;  Fashion  v.  Wards,  6  McLean,  G.  C,  152;  Gnrtisr.  Martin, 
3  How.,  106,  Lawrence  r.  Allen,  7  Jd.,  785;  Bacon  r.  Bancroft,  1  Story, 
G.  C.,341;  Leer.Lincoln,  2flf.,  610;  United  States  t?.  112  Gasks  of  Sugar, 
8  Pet.,  277 ;  Elliott  v.  8  wartwont,  1 0  Id.,  161 ;  200  Chests  of  Tea,  9  Wheat, 
430;  State  v.  Gupton,  8  Ired.  L.,  273;  United  States  *r.  Breed,  1  Sum- 
ner, 159;  Bishop,  Written  Laws,  96, 97, 99, 100, 204,  224;  State  t?.  Smith, 
5  Hnmph.,  394;  Barton  v.  Reevell,  16  M.  &  W.,  308;  Gald well's  Case, 
19  Wall.,  264;  United  States  r.  Sarchet,  Gilpin,  273;  United  States  t. 
Germaine,  99  U.  S.,  510;  Clark  v.  City  of  Utica,  18  Barb-,  451;  Sedg 
wick,  Construction  Stat,  and  Const.  L.,  2d  ed.,  221,  citing  Merchants' 
Bank  v.  Cook,  4  Pick.,  405;  Snell  f.  Bridgewater  Cotton  Oin  Mfg.  Co., 
24  Pick.,  296;  Ex  parte  Hall,  1  Pick.,  262;  Macy  v.  Raymond,  9  Pick., 
286;  United  States  v.  Jones,  3  Wash.,  G.  C.,  209.) 

Mr.  Rheem  was  not  an  officer  within  the  meaning  of  section  1765  of 
the  Revised  Statutes.  He  was,  however,  a  ''person"  in  a  "branch  of 
the  public  service."  The  principle  which  determines  this  has  already 
been  decided.  (Clerk's  case,  1  Lawrence,  Compt.  Dec.,  305;  Cox's  Case, 
14  Ct  CI.,  613;  Barnes  V.  District  of  Columbia,  91  U.  S.,  540.)  The  gov- 
ernment of  the  District  of  Columbia,  and  all  its  officers  and  employes, 
derive  their  authority  from  a  pnblic  act  of  Congress.'  (Act  June  11, 
1878,  20  Stat.,  102.)  This  government  was  established  for  public  pur- 
poses. The  service  which  officers  and  employes  render  therein  is  in 
character  and  purpose  a  ^^pnblic  service" — as  much  so  as  that  of  the 
judges  of  the  courts,  marshal,  and  other  officers  in  the  District  of  Co- 
lombia under  the  authority  of  other  statutes,  though  not  now,  perhaps, 
strictly  a  part  of  its  municipal  government  (Rev.  Stat.,  relating  to 
Dist.  CoL,  750,  928.)  A  Eiervice  which  is  part  of  the  government  under 
the  authority  of  Congress  is  public,  whether  it  be  local  or  general.  The 
duties  of  a  light-house  keeper  are  even  more  local  in  character  than 
those  of  officers  and  employes  of  the  District  of  Columbia  (Bev.  Stat, 
4673),  yet  they  belong  to  and  are  a  part  of  "the  public  service." 

The  compensation  of  the  secretary  to  the  school  trustees  for  the  fis- 
cal year  which  ended  June  30, 1882,  was  fixed  by  law,  and  so  was  that 
of  the  clerk  to  a  superintendent  of  public  schools.-  Section  1765  of  the 
Bevised  Statutes  expressly  prohibits  such  secretary,  who  is  a  person  in 
the  public  service,  from  receiving  any  compensation  other  thao  that 
appropriated  for  the  secretary.  This  subject  has  been  much  discussed 
elsewhere,  with  results  leading  to  the  conclusion  stated.  (10  Op.  Att 
Gen.,  438;  Bender's  Case,  1  Lawrence,  Compt.  Dec.,  323,  400,  Ist  ed.) 
There  is  no  e.scape  from  this  result,  unless  the  appropriation  act  of 
March  3, 1881,  by  designating  the  secretary  and  the  clerk  referred  to 
as  officers,  was  designed  to  put  them  on  the  footing  of  officers,  in  a  tech- 
nical sense,  so  that  one  person  might  lawfully  perform  the  duties  of, 
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and  receive  the  compensation  provided  for,  both  positions.     This  can- 
not be  so,  for  sufficient  reasons: 

1.  It  would  make  the  appropriation  act  operate  as  a  repeal  of  section 
1765  as  to  the  secretary  and  clerk  mentioned.  There  is  no  express 
repeal  as  to  such  secretary  or  clerk.  Bepeals  by  implication  are  not 
favored.  (McCool  r.  Smith,  1  Black,  470;  Snell  v.  Bridgewater,  &c., 
Co.,  24  Pick.,  297.)  This  is  especially  so  in  construing  an  appropri- 
ation act.  (Artificial  Limbs  Case,  2  Lawrence,  Compt.  Dec,  382.) 
There  is  clearly  no  such  repeal. 

2,  Section  1765  of  the  Revised  Statutes  has  prescribed  a  general  rule 
of  construction  for  appropriation  acts  in  such  cases  as  this,  which  ex- 
cludes any  repeal,  quoad  hoe,  by  implication.  It  declares  that  no  per- 
son in  the  public  service,  whose  compensation  is  fixed  by  law,  shall 
receive  an  additional  compensation  for  any  other  service,  unless  the 
same  is  authorized  by  law,  "and  the  appropriation  therefor  explicitly 
states  that  it  is  for  such  additional    •    •    •    compensation." 

The  sum  of  $12.50  paid  to  Mr.  Rheem  for  services  as  secretary  for 
July,  1881,  was  paid  in  violation  of  law,  and  must  be  deducted  from  the 
amount  of  the  voucher  for  975  in  the  settlement  of  the  accounts  of  the 
Commissioners  of  the  District. 

Trkasury  Department, 

First  Comptrolhr^s  Office,  November  25,  1882. 


IN  THE  MATTER  OF  THE  COMPENSATION  FOR  PUBLISHING  PROPOSALS 
FOR  CARRYING  MAILS.— LAKERS  CASE. 


I.  lu  1875  the  PostiiiasteT-Gtoneral  requested  the  publisher  of  the  Jackson  Times  and 
Republican  to  publish  in  said  newspaper  proposals  for  carrying  the  mails  in  Mis* 
sissippi,  provided  he  would  do  so  for  $523. 12,  which  the  publisher  accordingly 
did,  and  he  was  paid  said  sum,  which  he  alleges  he  i*eceived  under  protest.  He 
presented  his  claim  to  the  [Sixth]  Auditor  of  the  Treasury  for  the  Post-Office 
Department  for  $478.16,  which  he  claimed  as  an  additional  sum  due,  at  the  rate 
prescribed  under  section  3823  of  the  Revised  Statutes,  by  the  Clerk  of  the  United 
States  House  of  Representatives  for  such  publication.  Held:  (1.)  Section  3823 
of  the  Revised  Statutes  does  not  authorize  the  Clerk  of  the  United  States  House 
of  Representatives  to  prescribe  the  compensation  to  be  paid  for  publishing  pro- 
posals for  carrying  the  mails.  (2.)  Section  3941  of  the  Revised  Statutes  author- 
ises the  Postmaster-General  to  contract  for  publishing  proposals  for  carrying  the 
mails.  (3.)  The  Postmaster-General  having  offered  a  fixed  sum  to  the  publisher 
of  the  Jackson  Times  and  Republican  for  publishing  proposals  for  carrying  the 
mails  in  Mississippi,  under  which  the  notice  was  published,  said  sum  is  all  that 
can  be  lawfully  paid. 

2.  Gleneral  terms  and  phrases  in  a  statute  are  ordinarly  to  be  construed  in  a  general 

and  comprehensive  sense. 

3.  Bat  when  a  special  provision  is  made  in  a  statute  for  a  special  snbject-matter, 

anch  special  prorision  controls,  and  excludes  snch  matter  from  the  operation  at 
another  provision  sufficiently  general  in  terms  to  include  and  regulate  it. 
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4.  Section  :^*23  of  the  Revised  Statutes  authorizes  the  Clerk  of  the  United  States  Home 
of  Representatives  to  select  newspapers,  in  certain  States,  in  which  it  dedaies 
"all  such  advertisements  as  may  be  ordered  for  publication  *  •  *  by  any 
United  States  court  or  judge  thereof,  or  by  any  officer  of  such  courts,  or  by  any 
executive  officer  of  the  United  States,  shall  be  published,  the  compensation  for 
which  *  »  *  shall  be  fixed  by  said  clerk,"  &c.  Section  3941  requires  the 
Postmast^r-Qeucral  to  give  public  notice  of  proposals  for  carrying  the  mails  "in 
one  or  more  •  *  *  newspapers  published  in  the  State  or  Territory  where  the 
service  18  to  be  performed,"  and  to  "  direct,  by  special  order  in  each  case,  the 
newspapers  in  which  *  *  *  [such]  proposals  *  »  »  shall  be  advertised." 
Htld :  (1.)  The  general  provisions  of  section  3823  are  so  restrained  in  their  opera- 
tion by  section  3941  as  not  to  apply  to  newspapers  in  which  proposals  for  caory- 
ing  the  mails  are  published  nor  to  the  compensation  to  be  paid  for  such  pabliea- 
tion.  (2.)  Under  section  3941  the  Postmaster-General  had  authority  to  select 
the  newspapers  in  which  proposals  for  carrying  the  mails  were  to  be  published, 
and  to  agree  upon  the  compensation  t-o  be  paid  therefor. 

In  1875  the  Jackson  Times  and  Republican,  of  Mississippi,  conducted 
by  John  L.  Lake,  proprietor,  was  one  of  the  newspapers  selected  by  the 
Clerk  of  the  United  States  House  of  Representatives  to  publish  the  laws 
and  advertisements  ordered  by  executive  officers,  with  compensation 
fixed  by  said  Clerk  at  one  dollar  per  square  of  nonpareil  type. 

In  said  year  the  Postmaster-General  sent  to  the  proprietor  of  said 
paper  an  advertisement  for  proposals  to  carry  the  mails  in  Mississippi, 
with  a  request  to  publi^  it  in  said  paper,  provided  it  could  be  published 
for  $523.12;  and  if  not,  to  omit  its  publication.  The  advertisement  was 
published  upon  this  request.  Lake  claims  that  he  protested  against 
the  Tisht  of  the  Postmaster-Oeneral  to  prescribe  a  compensation  less 
than  that  fixed  by  the  Clerk  of  the  House  of  Representatives,  and  that 
he  received  payment  of  said  sum  of  $523.12  under  protest.  He  pre- 
sented his  claim  to  the  Auditor  of  the  Treasury  for  the  Post-Office  De- 
partment for  payment  of  $478.16,  the  difference  between  the  amount 
paid  for  the  publication  of  said  advertisement  and  the  amount  due 
therefor  at  the  rate  fixed  by  the  Clerk  of  the  House  of  Representatives, 
and  the  claim  was  rejected  on  October  31, 1882,  by  said  Auditor.  Lake 
appealed  from  this  decision  to  the  First  Comptroller  in  the  Department 
of  the  Treasury. 


Decision  BY  William  hSLwnvi^cBj  First  Comptroller  : 

The  acts  of  March  2,  1867  (14  Stat.,  466,  sec.  7),  and  March  29, 1867 
(15  Stat.,  7,  sec.  2),  contain  provisions  carried  into  the  Revised  Statutes 
as  follow: 

"  SfiO.  3823.  The  Clerk  of  the  House  of  Representatives  shall  select  in 
Virginia,  South  Carolina,  North  Carolina,  Georgia,  Florida,  Alabama, 
Mississippi,  Louisiana,  Texas,  and  Arkansas,  one  or  more  newspapers 
not  exceeding  the  number  allowed  by  law,  in  which  such  treaties  and 
laws  of  the  IJnited  States  as  may  be  ordered  for  publication  in  news- 
papers according  to  law  shall  be  published,  and  in  someone  or  more  of 
which  so  selected  all  such  advertisements  as  may  be  ordered  for  pnblicflr 
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tion  in  said  districts  by  any  United  States  court  or  judge  thereof,  or  by 
any  officer  of  sucb  courts,  or  by  any  executive  officer  of  the  United  States, 
shall  be  published,  the  compensation  for  which,  and  other  terms  of  pub- 
lication, shall  be  fixed  by  said  Clerk  at  a  rat-e  not  exceeding  two  dollars 
per  page  for  tbe  publication  of  treaties  aud  laws,  and  not  exceeding  one 
dollar  per  square  of  eight  lines  of  space,  for  the  publication  of  adver- 
tisements, the  accounts  for  which  shall  be  adijusted  by  the  proper  ac- 
counting officers,  and  paid  in  the  manner  now  authorized  by  law  in  the 
like  cases.''  • 

The  act  of  June  8, 1872  (17  Stat.,  313,  sec.  243),  contains  a  provision 
carried  into  the  Be  vised  Statutes  as  follows: 

"Sec.  3941,  Before  making  any  contract  for  carrying  the  mail,  other 
than  those  hereinafter  excepted,  the  Postmaster-General  shall  give  pub- 
lic notice  by  advertising  once  a  week  for  six  weeks  in  one  or  more,  not 
exceeding  five,  newspapers  published  In  the  State  or  Territory  where 
the  service  is  to  be  performed,  one  of  which  shall  be  published  at  the 
seat  of  government  of  such  State  or  Territory ;  and  such  notice  shall 
describe  the  route,  the  time  at  which  the  mail  is  to  be  made  up,  the  time 
at  which  it  is  to  be  delivered,  aud  the  frequency  of  the  service ;  and  the 
Postmaster-General  shall  direct,  by  special  order  in  each  case,  the  news- 
papers in  which  mail-letting^,  or  other  proposals  relative  to  the  business 
of  his  department,  shall  be  advertised,  and  no  publisher  shall  be  paid 
for  such  advertisements  without  having  been  requested  by  the  Post- 
master-General to  publish  the  same."  t 

These  sections  are  permanent  legislation.  The  Bevised  Statutes  have 
made  them  so,  whether  the  original  statutes  from  which  they  are  taken 
were  designed  to  be  so  or  not.  (Rev.  Stat.,  6595.  See  15  Op.  Att.  Gen., 
528.) 

If  section  3823  of  the  Revised  Statutes  applies  to  and  controls  the 
advertising  done  in  this  case,  under  section  3941,  then  it  was  the  duty 
of  the  Postmaster-General  (1)  to  advertise  for  proposals  for  carrying 
mails  in  a  newspaper  selected  by  the  Clerk  of  the  House  of  Representa- 
tives, and  (2)  to  pay  the  price  fixed  by  the  Clerk.  If,  however,  such 
advertising  is  except'Cd  by  section  3941  from  the  operation  of  section 
3823,  then  the  Postmaster-General  could  have  selected  any  newspaper, 
subject  to  said  section,  and  fixed  the  price  to  be  paid  for  the  advertising. 

Section  3823  is  sufficiently  common  in  its  terms  to  include  the  Post- 
master-General in  the  expression  "  any  executive  officer  of  the  United 
States,"  and  to  include  the  advertising  in  question  in  the  expression 
"  all  such  advertisements  as  may  be  ordered  for  publication  •  •  • 
by  any  executive  officer."    It  is  a  general  rule,  that  general  terms  and 


*  Section  3823  of  tho  Revised  Statutes  has  been  modified  by  the  following  pro- 
Tisions:  Act  March  3,  1875,  ch.  128,  18  Stat.,  342,  sec.  1;  act  June  20, 1878,  ch.  359,  20 
Stat.,  216;  act  January  21,  1881,  ch.  25,  21  Stat.,  317.  See  Rev.  Stat.,  382«;  15  Op. 
▲tt.  Gen.,  594. 

i  Section  3941  of  the  Revised  Statutes  has  been  supplemented  and  modified  by  the 
following  provisions:  Act  March  3,  1875,  ch.  128,  18  Stat.,  342;  act  July  12,  1876,  ch. 
179,  19  Stat.,  78;  act  May  17,  1878,  ch.  107,  20  Stat.,  62,  sec.  4 ;  act  June  12, 1879,  oh. 
20,  21  SUt.,  11 ;  act  June  9,  1880,  ch.  167,  21  Stat.,  170;  act  June  17,  1878,  ch.  259,  20 
Stat.,  141 ;  act  January  21,  1881,  ch.  25,  21  Stat.,  317.  See  15  Op.  Att.  Gen.,  594;  act 
March  1,  1881.  ch.  96,  21  Stat.,  374. 
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phrases  in  a  public  statute  are,  ordinarily,  to  be  construed  in  a  general 
and  comprehensive  sense.  The  maxim  ^^generalia  verba  sunt  generalUer 
intelligenda  "  applies  in  respect  of  such  a  statute.  The  authority  of  the 
Postmaster-General  to  cause  the  advertisement  to  be  published  in  this 
case  was  not  derived  from,  and  is  not  in  any  respect  controlled  by,  sec- 
tion 3823.  Section  3941  gives  an  independent  authority  to  the  Post- 
master-General to  advertise,  and  this  carries  with  it  the  necessarily  in- 
cidental right  to  fix  by  contract  the  price  to  be  paid  for  advertising. 
This  conclusion  results  from  the  intention  of  Congress  clearly  shown  in 
section  3941.  The  section  3941  was  taken  from  the  act  of  1872,  later  in 
date  than  the  acts  of  1867,  from  which  section  3823  was  taken,  and  this 
fact  may  be  accepted  as  one  element  in  reachiug  the  conclusion  that  the 
purpose  of  the  later  act  was  to  engraft  an  exception  on  the  former;  and 
so  section  3941  is  excepted  from  the  operation  of  section  3823.  But  the 
order  or  date  of  euactment.  is  not  necessarily  a  controlling  element 
in  the  conclusion  rea(*hed  from  pertinent  rules  of  construction,  and  the 
intent  of  Congress  ascertained  from  the  words  and  purpose  of  the  en- 
actments. If  the  Revised  Statutes  had  been  one  original  act,  the  same 
result  woufd  be  reached. 

Section  3823  applies  to  officers  and  ad  vertisingin  general ;  section  3941 
applies  to  a  particular  officer,  and  a  single  class  of  advertisements.  In 
such  case  the  rule  of  construction  applies,  ^Hhat  general  words  may  be 
qualified  by  particular  clauses  of  a  statute,  but  •  •  •  a  thing  whicM 
is  given  in  particular  shall  not  be  taken  away  by  general  words.''  (Sedg- 
wick, Construction  Stat,  and  Const  L.,  2d  ed.,  361.)  This  rule  is  ex- 
pressed in  the  civil  law  by  the  phrase,  In  toto  jure  generi  per  speciem  denh 
gatury  et  illud  potissimum  habitum  quod  ad  speciem  directum  est;  and 
the  early  common  law  maxim  waSygeneraliselausulanonporrigituradea 
ques  specialiter  sint  comprehensa.  Sedgwick  adds  to  the  above :  ^^  In  coo- 
formity  to  this  doctrine  it  is  held  that  where  a  general  intention  is  ex- 
pressed in  a  statute,  and  the  act  also  expresses  a  particular  intention, 
incompatible  with  the  general  intention,  the  particular  intention  shall  be 
considered  as  an  exception.''  (Sedgwick,  Construction  Stat,  and  Coast 
L.,  361.)  Other  authorities  are  cited  on  this  point  in  fiuidekoper's  Case, 
Second,  antCj  155. 

Section  3941  contains  inherent  evidence  that  its  provisions  are  ex* 
oepted  from  the  genei*al  restraints  and  operation  of  section  3823.  The 
newspapers  designated  under  the  latter  section  are  not  required  to  be 
published  ^<  at  the  seat  of  government  of  any  State.  The  Postmaster 
General  is  required  to  advertise  at  least  in  one  newspaper  *^  at  the  seat 
of  government  of  the  State  in  which  mail  service  is  required.  This 
shows  that  the  Postmaster-General  is  not  controlled  in  the  selection  of 
newspapers  by  section  3823.  The  expression  in  section  3941,  that  <^the 
Postmaster-General  shall  direct,  by  special  order  in  each  case,  the  news- 
papers in  which  mail  lettings  •  •  •  shall  be  advertised,"  indicates  an 
intention  to  grant  a  special  power,  without  reserve,  qualification,  or  llmi- 


Digitized  by  VjOOQIC 


Bights  of  Attorneya — Substituted  Attorney's  Oase.  313 

tation.  If  Congress  had  inteuded  this  power  to  apply  only  to  newspapers 
selected  by  the  Clerk  of  the  House  of  Representatives,  the  act  would 
doubtless  have  so  declared.  It  is  unreasonable  to  suppose  that  Congress 
intended  to  limit  the  Postmaster-General  to  newspapers  selected  by  the 
Clerk,  because  such  selection  might  apply  to  only  "one"  newspaper  in  a 
State,  and  that  "one"  hundreds  of  miles  distant  from  the  routes  for  the 
required  mail  service.  There  is  no  shadow  of  reason  for  holding  that 
the  Postmaster-General  was  in  any  way  controlled  by  section  3823. 
(See  15  Op.  Att.  Gen.,  527.)  The  authority  of  the  Postmaster-General 
to  make  a  contract  for  the  advertising,  and  to  fix  the  price,  arises  as  a 
necessary  incident  of  the  power  conferred  by  section  3941  to  "give  pub- 
lic notice  by  advertising."    (Story,  Agency,  §§  57, 58;  Otto's  Ca«e,  ante,) 

If  the  rate  of  compensation  prescribed  under  section  3823  controlled 
the  Postmaster-General,  and  so  fixed  the  right  of  the  claimant,  then  the 
question  would  be  presented,  whether  the  acceptance  by  the  publisher 
of  a  less  sura  under  protest,  or  without  protest,  did  not  defeat  any  claim 
for  further  compensation.  (United  States  v.  Child  &  Co.,  12  Wall.,  232; 
United  States  v.  Justice,  14  Id,^  535;  United  States  i?.  Clyde,  13  J^.,  35  j 
Sweeny  v.  United  States,  17  id,  75;  United  States  t?.  Martin,  94  U.  S., 
400;  Chouteau  v.  United  States,  95  Id.,  61;  Baird  v.  United  States,  96 
/cl.,430;  Comstock's  case,  9  Ct.  CI.,  141 ;  Martin's  case, /(«.,  126 ;  Clark's 
case,  Id.,  377 ;  case  of  Hancox  et  al.^  Id.y  400;  Savage's  case,  11  /<?.,  215; 
Field's  case,  12  Id.j  355;  Silliman's  case,  12  Id,y  433;  Field's  case,  13 
Id.,  41 ;  Hildeburn's  case,  13  Id.,  62;  Railway  Mail  Service  cases,  13  Id.^ 
199;  Pittsburgh,  C.  &  St.  L.  B.  B.  case,  13  Id. j  314;  Baldwin's  case,  15 
Jd.,  297 ;  Averill  and  Miller's  cases,  14  W.,  200;  Pray's  case,  14  Id.,  256.) 

The  action  of  the  Auditor  of  the  Treasury  for  the  Post-Office  Depart- 
ment is  affirmed,  and  the  appeal  is  dismissed. 

Treasury  Department, 

First  Comptroller's  Office^  December  6,  1882. 


IN  THE  MATTER  OF  THE  RIGHTS  OF  AN  ATTORNEY  PRESENTING  A  CLAIM 
AFTER  THE  SUSPENSION  OR  DISBARMENT  OF  A  PRIOR  ATTORNEY  PRE- 
SENTING THE  SAME  CLAIM.-SUB8TITUTED  ATTORNEFS  CA.SE. 


1.  On  general  principles  a  claimant  has  a  right  at  any  time  to  revoke  the  authority  of 

his  agent  or  attorney  engaged  in  prosecuting  a  claim  in  the  Treasury  Department. 

2.  Under  the  circular  regulations  of  October  10,  1876,  such  claimant  Can  only  change 

his  attorney  '*  with  the  consent  of  the  proper  officers  of  the  department." 

3.  When  «n  attorney  engaged  in  prosecuting  a  claim  in  the  Treasury  Department  is 

suspended  or  disbarred  from  acting  as  such  by  the  Secretary,  the  claimant  may 
employ  another  attorney  to  prosecute  such  claim. 

4.  Such  substituted  attorney  is  subject  to  the  rules  relatiye  to  the  original  attorney. 

and  entitled  to  all  the  rights  of  such  original  attorney,  including  the  right  p^*e- 
eeribed  by  regulations  "to  receive  any  draft '^  issued  in  payment  of  the  claim 
proseouted  by  him. 

5.  The  revocation  of  the  order  suspending  or  disbarring  the  original  attorney  in  such 

ease  does  not  affect  the  rights  of  the  substituted  attorney. 


Digitized  by  VjOOQIC 


314  First  0omptroUer*9  Office^  Treasury  Department, 

Kovember  23,  I8829  the  Third  Auditor  of  the  Treasury  Department 
addressed  a  letter  to  the  Secretary  of  the  Treasury,  askiug  ^<  to  be  in- 
formed in  what  mauner  an  order  rescinding  an  order  which  had  dis- 
barred an  attorney  from  recognition  in  this  department  is  to  operate 
upon  matters  occurring  in  the  interim."  The  Auditor  states  thai  ^4q 
such  cases — especially  where  the  intervals  have  been  considerable— it 
often  occurs  that  claimants,  presumably  learning  that  their  attorneys 
can  no  longer  act  for  them,  have  appointed  others;  and  these  others 
have  bestowed  time  and  labor  in  the  prosecution  of  the  claims,  often 
advancing  the  cases  to  the  pout  of  final  adjudication,  or  even  further. 
It  would  seem  to  work  hardship  if  in  such  cases  the  rigiits  of  the  later 
attorneys  should  be  prejudiced  by  the  rescinding  order.  It  cannot  be 
doubted  that  when  an  attorney  ceases  for  any  reason  to  be  capable  of  at- 
tending to  his  client's  business,  another  attorney  may  be  substituted, 
and  that  the  rights  of  such  substituted  attorney  should  not  be  impaired 
by  a  remote  possibility  that  the  fonner  attorney  may  at  some  fatare 
time  regain  his  capacity."  December  4, 1882,  this  letter  was  by  the  Sec- 
retary "  referred  to  the  First  Comptroller  for  his  perusal,  or  such  sug- 
gestion, oral  or  otherwise,  as  he  may  see  fit  to  make." 


Opinion  by  William  La  whence.  First  Comptroller, 

On  general  principles  a  claimant  has  a  right  at  any  time  to  revoke 
the  authority  of  his  agent  or  attorney  engaged  in  prosecuting  a  claim 
in  the  Treasury  Department.  The  claimant  may  become  thereby  liable 
to  an  action  by  the  attorney  for  any  breach  of  the  contract  of  employ- 
ment, but  this  does  not  affect  the  power  to  revoke  the  authority  of  the 
attorney  in  any  case,  unless  such  power  be  affected  by  a  regulation  of 
the  Treasury  Department.  The  circular  regulations  of  October  10, 1876, 
provide  that  <^  the  claimant  may  change  his  attorney  at  any  time,  with 
the  consent  of  the  proper  officers  of  the  department."  When  an  at- 
torney, engaged  in  prosecuting  a  claim  in  the  Treasury  Department, 
has  been  suspended  or  disbarred  from  the  right  to  act  as  such  by  the 
Secretary  of  the  Treasury,  the  claimant  may,  as  an  original  right  and 
of  necessity,  employ  another  attorney  to  prosecute  8U(^h  claim,  who  then 
becomes  subject  and  entitled  to  all  the  rights  of  the  original  attorney. 
The  circular  regulations  of  October  10,  1876,  and  July  10,  18S0,  relate 
to  this  subject,  the  former  giving  the  proper  attorney  "the  right  to  re- 
ceive any  draft"  issued  in  payment  of  the  claim  prosecuted  by  him.* 

The  revocation  of  the  suspension  or  disbarment  of  an  attorney  pre- 
viously employed  and  acting  is  prospective  in  its  operation,  unless  other- 
wise declared  in  the  order  of  restoration ;  it  has  no  retroactive  opera- 
tion; it  does  not  deprive  the  substituted  attorney,  employed  after  the 
suspension  or  disbarment,  of  his  rights,  nor  does  it,  per  «c,  restore  the 


•For  these  regulations,  see  Di  Cesnola's  case,  2  Lawrence,  Compt.  Dec,  2d  ed., 
146;  McAUister's  case,  /d.,  167;  Cliffs  case,  Id.,  187. 
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original  attorney  to  his  former  status  a8  attorney.  The  latter  migbit, 
with  the  assent  of  the  claimant,  return  to  the  prosecution  of  the  claim, 
bat  this  would  not  deprive  any  other  attorney  of  his  rights. 

The  Secretary  of  the  Treasury  will  be  advise<i  accordingly.* 

Treasury  Department, 

First  Comptroller's  Office^  December  8,  1882. 


IM  THE  MATTER  OP  REFUNDING  TO  DISTILLERS  A  "DEFICIENCY  TAX' 
UNDER  A  PRIVATE  RELIEF  ACT.— ATHERTON  &  C0.»8  CASE 


1.  The  private  act  of  August  5,  1882(22  Stat.,  Private  Laws,  81),  entitled  "An  act 

for  the  relief  of  G.  W.  Thompson  and  others, '^  authorizes  a  refund  of  taxes  as- 
sessed against  distillers  therein  named  (1)  in  cases  of  the  use  of  materials  for 
distillation  in  excess  of  the  estimated  capacity  of  sundry  distilleries,  and  (2)  in 
caaes  of  "deficiency  taxes. '* 

2.  When  a  statute  is  ambiguous,  or  fairiy  susceptible  of  two  meanings,  one  of  which 

wonid  render  it  unavailing  for  any  purpose,  and  the  other  of  which  would  make 
it  operative,  the  latter  is  to  be  preferred. 
X  The  act  of  August  5,  1882,  in  authorizing  a  refund  of  taxes  "  in  accordance  with 
the  provisions  of  section  six''  of  the  act  of  March  1,  1879  (20  Stat.,  340),  refers 
only  to  those  provisions  of  said  section  which  relate  to  refunding,  and  not  to 
that  provision  which  bars  a  refunding. 

4.  In  construing  a  statute,  it  is  competent  to  trace  its  history  through  Congress,  but 

not  competent  to  examine  reports  of  committees  made  in  relotion  to  it  to  asoer^ 
tain  the  opinions  of  individual  members  making  them  as  to  its  meaning  and  con- 
stmction. 

5.  The  act  of  August  5,  1882,  is  remedial,  and  to  be  lilie rally  construed. 

6.  Whether  accidental  omissions  in  a  statute  may  be  supplied,  or  erroneous  punctua- 

tion materially  affecting  the  meaning  of  a  statute  may  be  corrected — QucereJ 

Under  section  3309  of  the  Revised  Statutes  a  distiller  is  subject  to  a 
"deficiency  tax"  on  spirits  i)roduced  "  less  than  eighty  per  centum  of 
the  producing  capacity  of  the  distillery." 

September,  1873,  a  deficiency  tax  of  $460.42  was  assessed  against  J. 
M.  Atherton  &  Co.,  who,  before  paying  it,  filed  a  claim  with  the  Com- 
missioner of  Internal  Revenue  for  remission  of  the  tax,  on  the  ground, 
that  the  deficiency  resulted  from  unavoidable  accidents.  January  19, 
1876,  this  claim  was  rejected.  August  18,  1875,  Atherton  &  Co.  paid 
the  tax. 

Section  6  of  the  act  of  March  I,  1879  (20  Stat,  340),  authorizes  a  re- 
fund  of  a  **  deficiency  tax"  in  case  of  *«  a  failure  •  •  •  of  the  dis- 
tiller to  maintain  the  capacity"  of  the  distillery,  "not  occasiotied  by 
any  want  of  diligence  or  by  any  fraudulent  purpose,"  and  then  contains 


*  December  9,  1882,  tbe  First  Comptroller  addressed  a  letter  to  the  Secretary  of  Hie 
Treanaryy  with  an  opinion,  in  substance,  as  above^  which^  on  the  same  day,  the  Seo- 
letaty  referred  to  the  Third  Auditor,  *' with  the  remark  that  I  [the  Secretary]  coa- 
onr  in  the  conclusion  of  the  First  Comptroller." 
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this  proviso:  ^^ Provided,  That  uo  tax  shall  be  remitted  or  refunded  under 
the  provisions  of  this  section  upon  any  assessment  made  prior  to  Janu- 
ary first,  eighteen  hundred  and  seventy-four." 

The  private  act  of  August  5, 1882  (22  Stat.,  Private  Laws,  81),  en- 
titled "  An  act  for  the  relief  of  G.  W.  Thompson  and  others,''  provides: 

*'That  the  Commissioner  of  Internal  Revenue  be,  and  he  is  hereby  au- 
thorized and  directed  to  consider  the  claims  of  G.  VV.  Thompson  and 
Company  and  Henry  Large,  jr.,  of  Pennsylvania;  J.  M.  Athertou  and 
Company,  C.  Miller  and  Brother,  and  W.  S.  Hume,  of  Kentucky ;  Har- 
rison and  Small,  of  Tennessee;  C.  Dods worth,  of  Ohio ;  and  ^.  S.  Chou- 
teau, surety  for  H.  H.  Bodemann  of  Missouri,  for  tax  paid  on  excess  of 
materials,  or  for  deficiency,  and  to  refund  the  same,  or  such  parts  thereof 
as  fall  within  the  principles  of  the  decision  of  the  Supreme  Court  in  the 
case  of  StoU  versos  Pepper,  and  in  accordance  with  the  provisions  of 
section  six  of  an  act  entitled  'An  act  to  amend  the  laws  relating  to  in- 
ternal revenue,'  approved  March  first,  eighteen  hundred  and  »eventy- 
nine:  Provided,  That  the  aggregate  amount  allowed  and  paid  under 
the  provisions  of  this  act  shall  not  exceed  nine  thousand  one  hundred 
and  twenty-one  dollars  and  eight  cents." 

October  30, 1882,  the  Commissioner  of  Internal  Revenue  reported  to 
the  Secretary  of  the  Treasury  that  the  tax  should  be  refunded  to  Ather^ 
ton  &  Co.  November  7, 1882,  the  Acting  Secretary  of  the  Treasury, 
by  letter  to  the  Commissioner  of  Internal  Revenue,  a^lvised  the  pay- 
ment of  the  amount.  Other  material  facts  are  stated  in  the  decision 
hereafter  rendered.  The  claim  was  referred  to  the  Fifth  Auditor,  who 
reported  it  to  the  First  Comptroller  for  action  thereon. 

George  L.  Douglass,  and  Hon.  John  W.  Douglass,  for  the  claimants: — 

The  private  act  of  August  5, 1882,  was  passed  upon — a  report^  ^o. 
713,  46th  Congress,  June  11, 1880,  made  by  Mr.  Allison:  House  Report, 
No.  130,  46th  Congress,  January  26,  1881;  and  House  Report,  No.  245, 
Ist  session,  47th  Congress,  February  7, 1882, — all  in  favor  of  the  claim- 
ants, and  reciting  the  fact^s  and  legislation  on  the  subject.  These  re- 
ports may  be  considered  in  giving  construction  to  the  private  act. 
(Jones  V.  Blackwell,  100  U.  S.,  599;  Blake  v.  National  Banks,  23  WalL, 
307;  Braden  v.  United  States,  16  Ct.  CL,  389;  State  ex  rel.  New  Orleans 
Pacific  Railway  Co.  t?.  Nicholls;  Governor,  30  La.  Ann.,  980.) 

A  ^^  statute  authorizing"  a  "  conit  •  •  •  to  open,  reexamine  and 
correct"  the  accounts  of  a  public  officer  ^Ms  highly  remedial,  and  mast 
be  liberally  construed."    (White  County  v.  Key,  adm'r,  30  Ark.,  603.) 

^^Upon  all  acts  of  the  legislature,  such  construction  should  be  made 
as  that  one  clause  shall  not  frustrate  and  destroy,  but  on  the  contrary, 
shall  explain  and  support  another."  (Smith,  Stat,  and  Const.  L.,  491, 
519,  627,  676,  634,  664,  671,  710;  Cass  v.  DiUon,  2  Ohio  St.,  607;  Dwar 
ris.  Stats.,  186.) 

A  private  act  should  be  construed  to  enable  a  claimant  to  recover  his 
whele  claim  when  it  is  meritorious.  (Cross  v.  United  States,  14  WalL, 
479;  s.  C,  8  Ct.  CL,  1). 

"It  is  not  necessary  to  give  to  every  word  its  exact  signification 
♦  •  •,  if  that  signification  be  inconsistent  with  other  words  and 
other  parts  of  the  statute."    (Farden^s  case,  13  Ct.  CL,  348). 

Construction  on  ambiguous  language  should  be  "consonant  to  09fi»»%, 
and  least  inconvenient^^    (Kerlin's  Lessee  v.  Bull,  1  Dallas,  178). 
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Oonstruction  may  be  made  contrary  to  strict  meaningof  words.  (Brad- 
dee  V.  Brownfleld,  2  Watts  &  S.,  280;  Levering  v.  Philadelphia,  &c.  R. 
B.  Co.,  8  Id.^  459). 

The  real  intention  is  to  prevail  over  the  literal  sense.  (People  v,  Utica 
Ins.  Co.,  15  Johns.,  380;  1  Kent,  Com.,  510-514;  Gibbons  v.  Ogden,  9 
Wheat.,  189;  Gates  v.  National  Bank,  100  U.  S.,  239;  Smith  v.  The 
People,  47  N.  Y.,  330;  Cearfoss  v.  The  State,  42  Md.,  403;  Bailey  t?. 
Commonwealth,  11  Bush,  Ky.,  688;  Nichols  v.  Halliday,  27  Wis.,  406). 

The  act  directs  the  commissioner  to  "refund"  "  the  claims  of  *  *  • ; 
J.  M.  Atherton  and  Company"  "in  accordance  with  the  provisions  of 
section  six  of  an  act,"  &c.  Gbviously,  the  controlling  words  are  "re- 
fund'* and  "claims  of  •  *  •;  J.  M.  Atherton  and  Company."  These 
words  are  nullified,  unless  the  word  "provisions,"  is  slightly  restrained, 

A  paper  from  the  Internal-Revenue  Gffice  is  filed,  saying:  • 

"  This  claim  could  not  be  allowed  under  section  6  of  the  act  of  March 
1, 1879(20  Stats.,  340),  without  further  legislation,  because  the  assess- 
ment was  made  prior  to  January  1,  1874.  The  private  act  of  Auprust  6, 
1882,  is  relied  on.  The  words, '  provisions  of  this  section,'  as  employed 
in  the  first  proviso  to  section  six  of  the  act  of  March  1, 1879,  do  not  in- 
clnde  the  provisions  of  that  proviso  itself.  Said  section  six,  and  the 
private  act,  are  in  pari  materia^  and  must  be  considered  together. 

If  the  words, '  provisions  of  section  six,'  as  used  in  Private  [act] 
No.  188,  mean  the  same  and  no  more  than  the  words,  ^provisions 
of  this  section,'  as  used  in  the  above  named  proviso,  then  the  bar  created 
by  that  proviso  is  not  operative  against  this  claim.  It  is  only  by  con- 
struing them  to  mean  the  same  and  no  more,  that  force  and  effect  can 
be  given  to  Private  [actj  No.  188,  so  far  as  It  relates  to  this  claim,  for 
if  those  words, '  provisions  of  section  six,'  clearly  include  the  bar  created 
by  the  above-named  proviso.  Private  [act]  No.  188,  brings  no  relief  to 
these  claimants.  It  gives  them  nothing  to  which  they  were  not  entitled 
before  its  passage. 

Such  a  construction  ought  to  be  put  upon  a  statute  as  may  best 
answer  the  intention  of  its  makers.  If  the  language  of  a  statute  is  clear 
and  leads  to  no  absurd  results,  its  obvious  meaning  should  be  followed. 
Bat  where  it  is  ambiguous,  it  is  permitted  to  go  behind  the  words  of 
the  law  to  ascertain  the  meaning  and  purpose  of  the  legislature.  This 
meaning  may  sometimes  be  collected  from  the  cause  or  necessity  of  the 
statute;  at  other  times  from  other  circumstances.  I  think  the  words 
of  Private  [act]  No.  188  are  sufficiently  ambiguous  to  warrant  the  Com- 
missioner of  Internal  Revenue  in  going  beyond  the  mere  letter  of  the 
statute  in  his  search  for  the  intention  of  Congress.  Upon  reference  to 
the  bill  (Private  No.  188),  in  the  various  forms  it  assumed  before  its 
final  passage,  and  to  the  reports  of  the  committees  by  which  its  passage 
was  recommended,  it  becomes  manifest  that  the  leading  purpose  of  the 
act,  so  far  as  it  relates  to  this  claim,  was  to  relieve  the  claim  from  the 
statutory  bar  created  by  the  first  proviso  to  section  six  of  the  act  of 
March  1, 1879." 


Decision  by  William  Lawbence,  First  Comptroller  : 

The  "deficiency  tax"  under  consideration  was  assessed  "prior  to 
January  first,  eighteen  hundred  and  seventy-four,"  and  for  that  reason 
could  not  be  refunded  under  the  sixth  section  of  the  act  of  March  1, 
1879,  the  first  proviso  to  said  section  declares,  "  that  no  tax  shall  be 
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remitted  or  refunded  uuder  the  provisions  of  this  section  apon  any 
assessment  made  prior  to  January  first,  eighteen  hundred  and  seventy- 
four."  It  was  because  of  this,  and  to  meet  another  class  of  cases,  that 
the  private  relief  act  of  August  5,  1882,  was  passed,  which  authorizes  a 
refund  (1)  upon  **  the  principles  of  the  decision  of  the  Supreme  Court  in 
the  case  of  Stoll  versus  Pepper  [97  U.  S.,  438J,  and  (2)  in  accordance 
with  the  provisions  of  section  six  "  of  the  act  of  March  1,  1879.  The 
principle  settled  in  Stoll  v.  Pepper  is,  that,  «*  if  a  distiller  uses  material 
fordistillationinexcessof  the  estimated  capacity  of  his  distillery  •  •  *, 
but,  •  •  •  pays  the  taxes  upon  his  entire  production,  he  cannot  be 
again  assessed  ♦  •  •  on  •  •  •  spirits  which  the  excess  of 
material  nsed  should  have  produced,  according  to  the"  estimated  ca- 
pacity of  the  distillery. 

The  claims  of  Henry  Large,  jr.,  Harrison  &  Small,  W.  S.  Hume, 
and  0.  Dodsworth,  named  in  the  act  of  August  5, 1882,  arising  ai>on 
the  use  of  excess  material,  clearly  fall  within  the  decision  in  Stall  v. 
Pepper,  and  so  are  entitled  to  relief. 

The  claims  of  the  other  parties  named  in  the  act  of  August  5, 1882, 
are  for  a  refund  of  '< deficiency  tax"  properly  assessed  against  them 
"prior  to  January  first,  eighteen  hundred  and  seventy -four,"  that  is,  for 
taxes  assessed,  because  said  parties  did  not,  on  the  materials  nsed,  pro- 
duce spirits  to  the  amount  of  eighty  per  cent,  of  the  estimated  capacity 
of  their  respective  distilleries. 

The  act  of  August  5, 1882,  was,  theretbre,  designed  to  afford  relief  in 
cases  of  deficiency  taxes  assessed  against  parties  therein  ns^med.  It 
declares,  that,  in  such  cases,  a  refund  is  to  be  made  "  in  accordance 
with  the  provisions  of  section  six,  of  an  act  •  •  •,  approved  March 
first,  eighteen  hundred  and  seventy-nine,"  which  is  as  follows: 

"  Sec  6.  That  whenever,  under  the  provisions  of  section  thirty-three 
hundred  and  nine  of  the  Eevised  Statutes,  an  assessment  shall  have 
been  made  against  a  distiller  for  a  deficiency  in  not  producing  eighty  per 
centum  of  the  producing  capacity  of  his  distillery  as  established  by  law, 
or  for  the  tax  upon  the  spirits  that  should  have  been  produced  from  the 
grain,  or  fruit,  or  molasses  found  to  have  been  nsed  in  excess  of  the 
capacity  of  his  distillery  for  any  month,  as  estimated  according  to  law, 
such  excessive  use  of  grain,  or  fruit,  or  molasses  having  arisen  from  a 
failure  on  the  part  of  the  distiller  to  maintain  the  capacity  required  by 
law  to  enable  him  to  use  such  grain,  or  fruit,  or  molasses  without  iucar- 
ring  liability  tm  such  assessment,  and  it  shall  be  made  to  appear  to  the 
satisfaction  of  the  Commissioner  of  Internal  Revenue  that  said  deft- 
ciency,  or  that  said  failure,  whereby  such  excessive  use  of  grain,  molas- 
ses, or  fruit  arose,  was  not  occasioned  by  any  want  of  diligence  or  by 
any  fraudulent  purpose,  on  the  part  of  the  distiller,  but  fix)m  misunder- 
standing as  to  the  requirements  of  the  law  and  regulations  in  tbat  re- 
spect or  by  reason  of  unavoidable  accidents,  then,  and  in  such  case,  the 
Commissioner  of  internal  Eevenue,  subject  to  regulations  prescribed  by 
the  Secretary  of  the  Treasury  is  authorized,  on  ajipeal  made  to  him,  to 
remit  or  refund  such  tax,  or  such  part  thereof  as  shall  appear  to  bioi  to 
be  equitable  and  just  in  the  premises:  Provided j  That  no  tax  sball  be 
remitted  or  refunded  nnder  the  provisions  of  this  section  upon  any  as* 
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sessment  made  prior  to  January  first,  eighteen  hundred  and  seventy- 
four  :  Provided  further^  That  no  assessments  shall  be  charged  against 
any  distiller  of  frnit  for  any  failure  to  maintain  the  required  capacity, 
unless  the  Commissioner  shall,  within  six  months  after  his  receipt  of 
each  monthly  report  notify  such  distiller  of  such  failure  so  to  maintain 
the  required  capacity." 

In  this  section  there  are  (1)  provisions  for  refunding,  and  then  there 
is  (2)  a  bar  in  the  first  proviso  excluding  from  the  benefit  of  such  pro- 
visions assessments  "made  prior  to  January  first,  eighteen  hundred 
and  seventy -four.''  The  inquiry- then  is  presented,  what  does  the  act 
of  Augiist  5, 1882,  mean  in  authorizing  a  "refund  •  •  •y  in  accord- 
ance with  the  provisions  of  section  six"  of  the  act  of  March  1, 1879 1  If 
the  bar  is  one  of  the  "provisions"  which  controls  the  refund,  it  is  clear 
there  can  be  none. 

The  acts  of  March  1, 1879,  and  August  6, 1882,  are  in  pari  materia — 
they  are  to  be  construed  together.  If,  in  considering  them  thus,  the 
language  employed  is  clear  and  unambiguous,  it  must  prevail.  But  it 
is  not  clear ;  it  is  not  free  from  ambiguity.  It  fairly  admits  of  a  rea- 
sonable doubt  whether  the  bar  is  intended  as  one  of  the  provisions 
which  is  to  control  a  refund  under  the  act  of  August  5, 1882.  There  is 
sufficient  evidence  of  the  intention  of  Congress  without  reference  to  the 
unsafe  method  of  referring  to  reports  made  by  committees  in  favor  of 
the  act  of  August  5, 1882.  (Artificial  Limbs  Case,  2  Lawrence,  Compt. 
Dec.,  2d  ed.,  400.)  The  cases  which  may  apparently  seem  to  justify  a 
reference  to  such  reports  only  look  to  the  history  or  progress  of  a  bill 
through  Congress,  but  not  to  the  opinions  of  committees  as  to  the  pur- 
pose or  effect  of  the  measure.  (Blake  v.  National  Banks,  23  Wall.,  307; 
Aldridge  r.  Williams,  3  How.,  9;  United  States  v.  Union  Pacific  R.  B. 
Co.,  91  U.  S.,  72 ;  Bishop,  Written  Laws,  77 ;  Otto's  case,  ante.)  And 
it  is  not  necessary  to  consider  the  authority  to  refer  to  such  reports. 
The  act  of  August  5,  1882,  treats  the  act  of  March  1, 1879,  as  having 
provisions  for  a  refund,  distinct  from  the  proviso  bar  excepting  claims 
from  the  benefit  of  such  provisions.  Claims  for  a  remission  of  the  de- 
ficiency tax  had  been  made  under  the  act  of  March  1, 1879,  and  rejected 
by  the  Commissioner  of  Internal  Revenue.  His  judgment  had  been 
expressed,  and  it  was  useless  to  appeal  to  him  prior  to  the  act  of  August 
6, 1882,  for  a  refund  which  involved  the  same  question.  This  law  and 
these  facts  may  be  presumed  to  have  been  known  to  Congress.  This 
history  is  a  legitimate  element  in  construing  the  act  of  August  5, 1882. 
If  the  bar  created  by  the  first  proviso  of  section  6  of  the  act  of  March 
1, 1879,  controls  the  refund,  then  the  act  of  August  5, 1882,  is  without 
purpose,  a  mere  nullity  as  to  one  of  the  two  classes  of  claims  included 
in  it,  leaving  them  in  the  same  position  they  stood  before  its  enactment; 
but,  by  a  well-known  rule  of  construction,  when  a  statute  is  ambiguous, 
or  fairly  susceptible  of  two  interpretations,  one  of  which  would  render 
it  unavailing  for  any  purpose,  and  the  other  of  which  would  make  it 
operative,  the  latter  is  to  be  preferred.    "  Ut  res  magis  valeat  quam  pereatJ* 
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(Sedgwick,  Gonatrnction  Stat,  and  Const.  L.^  2d  ed.,  226,  citing  People 
V.  King,  28  Cal.,  265 ;  and  Nicbols  v.  Halliday,  27  Wis.,  406.  See  Smith, 
Stat,  and  Const.  L.,  §§  527,  528.)  Hence  to  render  the  act  operative 
and  remedial — and  being  remedial  it  shonld  be  liberally  construed 
(Bishop,  Written  Laws,  120,  189  d,  190,  192,  198)— as  to  this  class  of 
claims  we  mnst  look  to  the  intention  of  Congress,  which,  as  ascertained 
by  approved  rules  of  construction  and  interpretation,  will  prevail  even 
as  against  the  literal  meaning  of  the  words  employed.  "<?Mt  haret 
in  literd  hosret  in  cortice.^^  This  intention  may  be  gathered  from  the  title 
of  the  act,  in  these  words:  '*An  act  for  the  relief  of  G.  W.  Thompson 
and  others;"  the  word  "others''  of  the  title  including  the  other  claim- 
ants named  in  the  act,  and  among  them  Atherton  &  Co.,  the  claimants 
herein.  ^We  look  to  this  introductory  matter  for  the  general  intent 
of  the  legislature — the  reason  and  principles  on  which  the  law  proceeds." 
"It  may,  for  example,  explain  an  equivocal  expression  in  the  enacting 
clause."  The  recitation  in  the  preamble  of  a  statute  explains  "the  leg- 
islative perspective  in  enacting  the  statute,"  and  "the  preamble  is  simi* 
lar  to  the  title  in  its  effect  on  the  interpretation."  (Bishop,  Written 
Liaws,  48,  49,  50,  and  authorities  cited.) 

The  intention,  therefore,  of  Congress,  as  clearly  expressed  in  the  act 
of  August  5, 1882  was  to  afford  "relief"  to  certain  claimants  therein 
named,  among  them  "J.  M.  Atherton  and  Company,"  by  refunding  to 
them  the  "  tax  paid  on  excess  of  materials,  or  for  deficiency,  *  *  *> 
or  such  parts  thereof  as  fall  within  the  principles  of  the  decision  of  the 
Supreme  Court,  in  the  case  of  StoU  verstis  Pepper,  •  •  *  in  accord- 
ance with  the  [refunding]  provisions  of  section  six"  of  the  aet  of  March 
1, 1879,  and  not  in  accordance  with  the  provision  of  the  first  proviso  of 
said  section,  which  bars  such  refunding. 

If  this  construction  is  not  adopted,  the  words  "J.  M.  Atherton  and 
Company,"  in  said  act  of  August  5, 1882,  are  mere  surplusage;  Congress 
meant  nothing  by  using  them,  and  "J.  M.  Atherton  and  Company'' 
are  afforded  no  relief,  but  stand  in  the  same  position  in  respect  of  their 
claim  as  if  the  act  had  never  been  passed.  The  act  of  August  5, 1882, 
is  to  be  construed  as  authorizing  a  refund  in  the  class  of  cases  now  un- 
der consideration,  because  (1)  this  act,  read  in  connection  with  the  act 
of  March  1, 1879,  is  not  free  from  reasonable  doubt  in  interpretation, 
and  (2)  in  such  case  a  rule  of  construction  requires  that  it  shall  be  made 
operative  rather  than  a  nullity,  (3)  especially  when,  as  in  this  case,  the 
statutes  are  remedial,  and  hence  to  be  liberally  construed  to  effect  a 
reasonable  object,  and  because  (4)  in  view  of  all  this  it  is  reasonable  to 
infer  that  Congress,  in  giving  a  right  of  refund  by  the  act  of  August 
5,  1882,  "  in  accordance  with  the  provisions  of  section  six  of"  the  act  of 
March  1,  1879,  intended  only  to  include  the  refunding  provisions,  and 
not  the  proviso  bar,  which  was  in  no  sense  a  refunding  provision. 

A  refund  will  be  made  accordingly. 

Treasury  Department, 

First  Comptroller's  Office^  December  11,  1882. 
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IN  THK  MATTP:K  OF  THE  RIGHT  OF  A  REPRESENTATIVE  IN  CONGRESS, 
ELECTED  TO  FILL  A  VACANCY,  TO  COMPENSATION  PRIOR  TO  HIS  ELEC- 
TION.—SHELLEY'S  CASE. 


1 .  When  the  language  of  a  statute  Ib  ambiguous,  the  literal  meaning  of  the  words  em- 

ployed may  be  rejected  in  order  to  give  effect  to  the  intention  of  the  legislature. 

2.  Any  construction  that  would  lead  to  absurd  consequences  should  be  discarded,  and, 

if  a  different  construction  conformable  to  the  legislative  intent,  clearly  expressed, 
can  be  reasonably  given,  it  should  be  adojited. 

3.  The  cause  of  a  vacancy  in  the  office  or  place  of  a  Representative  in  Congress  is  not 

to  be  determined  by  the  mere  phraseology  of  a  resolution  unseating  a  member, 
but  by  the  facts  which  arose  to  create  the  vacancy  and  their  legal  effect. 

4.  If  the  salary  prescribed  by  law  for  a  Representative  in  Congress  has  been  nnlaw- 

fnlly  paid  to  a  person  having  no  right  to  receive  it,  it  may  be  recovered  In  an 
aetion  in  the  name  of  the  United  States. 

5.  Dtfact^  officers  are  not,  as  a  general  rule,  entitled  to  payment  from  the  United 

States  of  the  compensation  prescribed  by  statnte.  But  it  is  competent  for  Con- 
gress to  authorize  payment  of  snch  compensation  to  Representatives  in  Congress 
having  the  proper  credentials,  although  subsequently  declared  not  elected,  and 
so  the  statute  has  provided. 

€.  At  the  regular  annual  election  in  Alabama  in  1880,  Shelley  and  Smith  were  oppos- 
ing candidates  in  the  fourth  district  for  election  as  Representative  in  Congress. 
Shelley  was  declared  elected,  received  **  credentials  in  due  form,"  and  occupied 
a  seat  as  Representative  until  July  20,  1882,  inclusive.  Smith  contested  the  elec- 
tion, and,  pending  the  contest,  died  May  12,  1882.  On  July  20,  1882,  the  House 
of  Representatives  decided  the  contest,  by  resolving,  that  Shelley  ''was  not 
elected  «  «  *  ^  and  is  not  entitled  to  retain  the  seat  which  he  now  occupies," 
and  that  Smith  "was  duly  elected  »  *  »  ^  and,  having  deceased,  the  seat  is 
declared  vacant."  The  salary  of  a  Representative  was  paid  to  Shelley  to,  and 
including,  July  20,  1882.  In  November,  1882,  Shelley  was  elected  to  iill  the  va- 
cancy created  as  above  stated,  and  received  the  proper  credentials;  and,  he  has 
been  paid  the  prescribed  compensation  as  authorized  by  section  51  of  the  Revised 
Statutes,  since  July  20,  inclusive. 

Held:  (1.)  That  Mr.  Shelley,  under  the  last  election  stated,  is  his  own  ''  predecessor'' 
within  the  meaning  of  section  51  of  the  Revised  Statutes.  (2.)  That  a  person, 
having  under  color  of  right  the  ''  credentials  in  due  form"  of  a  Representative  in 
Congress,  has  a  vested  right  to  a  seat  and  the  compensation  prescribed  by  law,  until 
such  period  of  the  term  of  office  as  the  House  of  Representatives  shall  declare  him 
not  entitled  to  the  seat.  (3.)  That  Mr.  Smith,  having  died,  could  not  thereafter 
be  invested  with  the  right  to  a  seat  as  Representative.  (4.)  That  by  force  of 
section  SI  of  the  Revised  Statutes,  Shelley,  after  his  election  in  November,  1882, 
was  entitled  to  compensation  as  a  Representative  from  July  20,  1882,  but  not  to 
compensation  for  the  periotl  from  May  12,  to  July  20,  1882. 

Charles  M.  Shelley  and  James  Q.  Smith  were  opposing  candidates 
for  election  to  the  place  of  Representative  in  Congress  from  the  fourth . 
Congressional  district  of  Alabama  at  the  regular  annual  election  in  1880, 
after  which  Shelley  was  by  the  proper  election  officers  declared  elected; 
and  he  accordingly  received  the  certificate  of  election,  or  *'  credentials/' 
in  the  usual  form,  entered  upon  the  office,  or  position,  of  Bepresentative, 
and  received  the  compensation  prescribed  by  law  from  March  4, 1881, 
to  July  20, 1882,  both  days  inclusive.  Mr.  Smith  contested  the  election 
in  the  usual  form,  but,  pending  the  contest,  died  May  12, 1882. 
H.  Ex.  319 21 
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Jaly  20, 1882,  the  Hoase  of  Representatives  passed  the  following  res- 
olntion : 

'^Resolved,,  That  Charles  M.  Shelley  was  not  elected  as  a  Representa- 
tive to  the  Forty-seventh  Congress  from  the  fourth  Congressional  dis- 
trict of  Alabama,  and  is  not  entitled  to  retain  the  seat  which  he  now 
occupies  in  this  House. 

"  Resolved^  That  James  Q-  Smith  was  duly  elected  as  a  Representative 
from  the  fourth  Congressional  district  of  Alabama  to  the  Forty-seventh 
Congress,  and,  having  deceased,  the  seat  is  declared  vacant." 

A  special  election,  ordered  by  the  Governor  of  Alabama  to  fill  the  va. 
cancy  caused  by  the  death  of  Smith,  was  duly  held  November  7, 1882, 
and  Shelley  was  in  due  time  declared  elected  to  fill  the  vacancy,  and 
received  the  proper  credentials  ;  and,  he  has  been  paid  the  prescribed, 
compensation,  as  authorized  by  section  51  of  the  Revised  Statutes, 
from  July  20,  1882. 

December  9,  1882,  Hon.  Charles  M.  Shelley  presented  "to  the  First 
Comptroller,  for  his  opinion"  as  to  the  legal  rights  of  the  claimant  in 
respect  of  compensation,  a  statement  of  the  facts,  which  is  in  part  as 
follows : 

Charles  M.  Shelley  was  duly  seated  as  a  member  of  the  present  Con- 
gress upon  the  certificate  of  his  election  by  the  governor. 

His  election  was  contested  by  James  Q.  Smith,  who  claimed  that  he 
was  duly  elected,  and  that  Shelley  was  not. 

Pending  the  contest,  and  on  the  12th  day  of  May,  1882,  Smith  died. 

On  the  20th  day  of  July,  1882,  Shelley  was  unseated  by  resolution  of 
the  House. 

A  special  election  was  ordered  by  the  governor  of  Alabama,  to  fill 
the  vacancy  caused  by  the  death  of  Smith,  which  was  duly  held  on 
November  7th,  1882,  and  Shelley  was  elected  to  fill  the  vacancy.  Shel- 
ley now  holds  the  seat  as  the  successor  of  Smith. 

His  claim  is,  that,  as  the  successor  of  Smith  to  fill  the  vacancy  caused 
by  Smith's  death,  he  is  entitled  to  be  paid  as  a  member  of  the  House 
of  Representatives,  from  the  12th  day  of  May,  1882,  the  date  of  Smith's 
death,  under  the  provision  of  section  51,  Revised  Statutes  United  States. 

The  resolutions  of  the  House  unseating  Shelley  declared,  in  effect, 
first,  that  he  had  not  been  duly  elected,  and,  secondly,  that  James  Q. 
Smith  had  been  duly  elected,  but  that,  in  consequence  of  his  death,  a 
vacancy  existed.    (See  Congressional  Record  for  July  21, 1882.) 

Sec.  51  expressly  provides  that  where  a  vacancy  occurs  in  either 
House  of  Congress,  the  person  elected  or  appointed  to  fill  it  "shall  lie 
compensated  and  paid  from  the  time  that  the  compensation  of  his  prede- 
cessor  ceased." 

Under  sec.  49,  Revised  Statutes,  the  salary  and  compensation  to  Smith 
.  ceased  at  his  death.  May  12, 1882. 

Consequently,  Shelley  is  entitled  to  be  paid  as  the  successor  of  Smith 
to  fiU  the  vacancy  from  May  12,  1882,  notwithstanding  the  fact  that  he 
may  have  been  paid  as  a  member  of  Congress  from  the  time  of  Smith's 
death  to  the  date  (July  20, 1882)  when  he  was  unseated.  He  then  re- 
ceived compensation  as  a  member  of  Congress  holding  the  seat. 

But  he  now  appears  in  a  different  capacity,  viz,  as  one  elected  or 
appnointed  to  fill  a  vacancy.  In  this  capacity  he  stands  in  the  same 
position  under  sec.  51,  Revised  Statutes,  as  though  he  were  a  third 
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person  not  formerly  in  occupancy  of  the  seat,  who  had  been  elected  to 
fill  the  vacancy.  If  this  were  in  fact  so,  there  would  be  no  doubt  of 
his  right  to  compensation  from  the  date  of  Smith's  death,  r.  «.,  from 
the  day  on  which  Smith's  compensation  ceased. 

Sec.  51  contains  no  exception  as  against  the  unseated  member  who 
should  be  re-elected  in  a  case  of  the  character  presented. 

Neither  does  it  appear  by  the  record,  nor  is  there  authority  given  to 
the  disbursing  officer,  whoever  he  may  be,  to  inquire  whether  in  a  dif- 
ferent capacity  Mr.  Shelley  had  not  received  pay  as  a  member  of  Con- 
gress for  a  part  of  the  time  for  which  he  now  claims  compensation 
under  the  provisions  of  sec.  61,  Revised  Statutes. 

Under  sec.  51,  Revised  Statutes,  he  is  the  person  elected  to  fill  the 
vacancy,  and  he  is  entitled  as  such  person  to  be  paid  from  the  day  when 
Smith's  compensation  ceased. 

The  Charles  M.  Shelley  who  now  seeks  compensation  as  a  member  of 
Congress,  as  one  elected  to  fill  a  vacancy,  is  a  different  person  in  law 
from  the  Charles  M.  Shelley  whose  seat  was  declared  vacant. 
Respectfully, 

C.  M.  SHELLEY. 


Opinion  by  William  Laweenoe,  First  Comptroller. 
The  Revised  Statutes  contain  the  following  provisions: 

Sec.  26.  The  time  for  holding  elections  in  any  State,  District,  or 
Territory  for  a  Representative  or  Delegate  to  fill  a  vacancy,  whether 
such  vacancy  is  caused  by  a  failure  to  elect  at  the  time  prescribed  by 
law,  or  by  the  death,  resignation,  or  Incapacity  of  a  person  elected, 
may  be  prescribed  by  the  laws  of  the  several  States  and  Territories 
respectively. 

Sec.  31.  Before  the  first  meeting  of  each  Congress  the  Clerk  of  the 
next  preceding  House  of  Representatives  shall  make  a  roll  of  the  Rep- 
resentatives-elect, and  place  thereon  the  names  of  those  persons,  and  of 
such  pei-sons  only,  whose  credentials  show  that  they  were  regularly 
elected  in  accordance  with  the  laws  of  their  States  respectively,  or  the 
laws  of  the  United  States. 

Sbo.  38.  Representatives  and  Delegates  elect  to  Congress,  whose 
credentials  in  due  form  of  law  have  been  duly  filed  witl^  the  Clerk  of  the 
House  of  Representatives,  in  accordance  with  the  provisions  of  section 
tliirty-one,  may  receive  their  compensation  monthly,  from  the  beginning 
of  their  term  until  the  beginning  of  the  first  session  of  each  Congress, 
upon  a  certificate  in  the  form  now  in  use  to  be  signed  by  the  Clerk  of 
the  House,  which  certificate  shall  have  the  like  force  and  effect  as  is 
given  to  the  certificate  of  the  Speaker;  but,  in  case  the  Clerk  of  the 
House  of  Representatives  shall  be  notified  that  the  election  of  any  such 
holder  of  a  certificate  of  election  will  be  contested,  his  name  shall  not  be 
placed  upon  the  roll  of  members-elect  so  as  to  entitle  him  to  be  paid, 
until  he  shall  have  been  sworn  in  as  a  member,  or  until  such  contest 
shall  be  determined. 

The  act  of  March  3,  1875  (  18  Stat.,  389),  provides: 

That  so  much  of  section  thirty-eight  of  the  Revised  Statutes  as  re- 
quires the  Clerk  of  the  House  of  Representatives  to  omit  from  the  pay- 
roll of  Representativ^es  and  Delegates  elect  to  Congress  those  holders  of 
legal  certificates  whose  election  he  may  be  notified  will  be  contested  be, 
and  the  same  is  hereby,  repealed. 
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The  Revised  Statutes,  as  amended,  also  provide  as  follows : 

Sec.  39.  Each  Member  and  Delegate,  after  he  has  taken  and  sub- 
scribed the  required  oath,  is  entitled  to  receive  his  salary  at  the  end  of 
each  month. 

Sec.  46.  The  compeusatiou  of  Members  and  Delegates  shall  be  passed 
as  public  accounts,  and  paid  out  of  the  public  Treasury. 

Sec.  47.  The  salary  and  accounts  for  traveling  expenses  in  going  to 
and  returning  from  Congress  of  Senators  shall  be  certified  by  the  Pres- 
ident of  the  Senate,  and  those  of  Representatives  and  Delegates  by  the 
Speaker  of  the  House  of  Representatives. 

Sec.  4S.  The  certificate  given  pursuant  to  the  preceding  section  shall 
be  conclusive  upon  all  the  Departments  and  officers  of  the  Government. 

Sec.  49.  When  any  person  who  has  been  elected  a  member  of  or  del- 
egate in  Congress  dies  after  the  commencement  of  the  Congress  to  which 
he  has  been  elected,  his  salary  shall  be  computed  and  paid  to  his  widow, 
or,  if  no  widow  survive  him,  to  his  heirs  at  law,  for  the  period  that  has 
elapsed  from  the  commencement  of  such  Congress,  or  from  the  last  pay- 
ment received  by  him  to  the  time  of  his  death,  at  the  rate  of  five  thou- 
sand dollars  a  year,  with  any  traveling  expenses  remaining  due  for 
actually  going  to  or  returning  from  any  session  of  Congress.  [See  Act 
of  January  20,  1874, 18  Stat.,  4.1 

Sec.  50.  Salaries  allowed  nnuer  the  preceding  section  shall  be  com- 
puted and  paid,  in  all  cases,  for  a  period  of  not  less  than  thi^ee  months 
from  the  commencement  of  the  Congress. 

Sec.  51.  Whenever  a  racaiicy  occurs  in  either  House  of  Congress, 
by  death  or  othertoise^  of  any  member  or  delegate  elected  or  appointed  thereto 
after  the  commencement  of  the  Congress  to  which  he  has  been  elected 
or  appointed,  the  person  elected  or  appointed  to  fill  it  shall  be  compen- 
sated and  paid  from  the  time  that  the  compensation  of  his  predeeeswr 
ceased. 

The  "  sundry  civil''  appropriation  act  of  August  7, 1882  (22  Stat,  338, 
339),  provides : 

''That  the  parties  named  below  be  allowed  the  amounts  set  opposite 
their  names,  in  full  of  expenses  incurred  by  them,  respectively,  in  con- 
tested-election cases,  which  amounts  shall  be  immediately  available, 
namely : 

"To  the  estate  of  James  Gillette,  one  thousand  five  hundred  dollars; 
•  •  •  to  the  widow  of  James  Q.  Smith,  one  thousand  five  hundred 
dollars  •    •    •^ 

In  giving  construction  to  the  foregoing  provisions  it  is  proi)er  to  bear 
in  mind  some  well-settled  rules: — ''  In  construing  a  statute  the  judges 
have  a  right  to  decide  in  some  cases  even  in  direct  contravention  of  its 
language,"  when  this  admits  of  reasonable  doubt  and  such  constructioo 
becomes  necessary  to  give  effect  to  the  clearly  appearing  intention  of 
Congress.    (Sedgwick,  Construction  Stat,  and  Const.  L.,  2d.  ed.,  254). 

''  Where  a  statute  will  operate  unjustly,  or  absurd  consequences  will 
follow,  if  the  literal  meaning  is  taken,  the  intention  as  gathered  firom 
the  whole  will  prevail."  (Sedgwick,  Construction  Stat,  and  Const  L., 
2d.  ed.,  255,  note  a-,  Ex  parU^  Ellis,  II  Cal.,  222;  StAte  r.  Clark,  5 
Dutch.,  96.) 

"  We  should  discard  any  construction  that  would  lead  to  absurd  con- 
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seqaeuces."    (Oates  v.  ^atioual  Bank,  100  V,  S.,  244;  Sinitb,  Stat,  and 
Const.  L.,  §  486.) 

These  rules  are  cited,  not  because  they  are  necessary  to  ascertain,  or 
give  effect  to,  the  intention  of  Congress,  as  manifest  in  the  statutes  re- 
ferred to,  but  because  they  render  all  the  more  clear  and  certain  the 
result  which  follows  from  the  language  and  evident  purpose  of  these 
statutes.  The  rights  of  Mr.  Shelley  alone  are  now  submitted  for  consid- 
eration. These  depend  mainly  on  section  51  of  the  Revised  Statutes. 
The  claimant  insists  that  the  contestant, Smith,  was  "his  predecessor," 
and  the  right  of  this  predecessor  to  compensation  ceased  with  his  death, 
May  12,  1882.  It  does  not  require  argument  to  show  that  a  dead  man 
cannot  hold,  or  be  invested  with,  a  right  to  a  seat  in  Congress. 
The  statute  says,  *'a  vacancy  occurs  •  •  •  by  death."  (Rev.  Stat., 
51,  26).  This  is  true  when  a  Representative  occupying  a  ^eat  dies.  A 
vacancy  occurs  also,  when  the  House  of  Representatives  decides  a  con- 
test, and  declares  asittingmember  notentitled  to  a  seat,  unless  some  other 
(living)  person  is  at  the  same  time  declared  entitled  to  it.  The  House 
resolution  of  July  20, 1882,  did  not  pretend  to  invest  the  dead  man  with 
the  title  to  a  seat  as  Representative.  On  the  contrary,  it  provided  that, 
although  **  James  Q.  Smith  was  [at  the  election  of  1880]  duly  elected,'' 
yet,  "  having  deceased,  the  seat  is  declared  vacant." 

The  resolution  declared,  that  "Shelley  was  not  elected  •  •  ♦  and 
is  not  entitled  to  retain  the  seat  which  he  now  [at  that  date]  occupies." 
This  made  the  vacancy..  It  is  immaterial  what  the  resolution  in  terms 
says  as  to  the  cause  which  produced  a  vacancy.  This  is  to  be  determined 
by  the  facts  which  arose  to  create  the  vacancy  and  their  legal  effect. 
(Utah  case,  2  Lawrence,  Compt.  Dec,  562,  595;  Page,  Second  Auditor, 
V.  Hardin,  8  B.  Muuroe,  648.) 

If  it  could  be  true,  that  Smith  was  on  the  day  of  his  death  the  "  pre- 
decessor" of  Mr.  Shelley  as  a  Representative  under  the  recent  election, 
and  that  on  that  day  Smith's  ^'  compensation  •  •  •  ceased,"  then  Smith 
must  have  been  entitled  on  that  day  to  the  salary  of  a  Representative 
(Bev.  Stat,  38),  and  if  so,  then,  also,  during  the  whole  of  the  period  from 
and  including  March  4, 1881,  because  every  right  which  Smith  had  on 
the  day  of  his  death  he  had  dui-ing  all  the  period  preceding,  back  to 
March  4, 1881.  On  this  theory  Mr.  Shelley  could  have  had  no  right  to 
salary  from  March  4,  1881,  to  May  12, 1882.  All  payments  to  him  for 
that  i>eriod  would  have  been  unauthorized,  and.  he  might  be  required  to 
refund  the  amount  he  had  received,  in  an  Miction  by  the  United  States 
against  him,  if  not,  by  withholding  under  the  general  authority  to  make 
a  setoft;  or  under  act  of  March  3, 1875  (18  Stat.,  481 ;  Rev.  Stat.,  1766), 
his  salary  em  it  has  accrne<l  or  may  accrue.  (Sanborn's  case,  ante  205; 
Schlesinger  v.  United  States,  1  Ct.  CI.,  16;  Bonnafon's  case,  14  Ct.  CI., 
484;  United  States  t?.  Bartlett,  Daveis,  U.  S.  Dist.  Ct.,  9;  United  States 
V.  Inhabitants  of  Waterborough,  Id,,  154 ;  Cary  v.  Curtis,  3  How.,  236 ; 
United  States i?.  Ferreira,  13  How.,  52,  note;  Fenemore  r.  United  States, 
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3  DalL,  357;  United  States  v.  City  Bank,  6  McLean,  O.  C,  130;  The 
Ariadne,  Pet.,  O.  C,  455.)  Bat  Mr.  Shelley  was  his  own  "  predecessor" 
in  fact,  and  within  the  meaning  of  section  51  of  the  Revised  Statutes. 
He  alone  had  the  proper  certificate  of  election,  or,  as  the  statute  calls 
it,  "credentials'^  (Rev.  Stat.,  31);  he  alone  occupied  the  seat  as  a  Repre- 
sentative until  July '20, 1882,  when  the  House  declared  that  he  was  "not 
entitled  to  retain  the  seat  which  he  now  [at  that  date]  occupies."  It  is 
true,  the  House  declared  that  Mr.  Shelley  "  was  not  elected,"  and  that 
Mr.  Smith  "  was  duly  elected."  But,  until  this  decision  of  the  House, 
made  by  virtue  of  its  constitutional  authority  (Const,  U.  S.,  Art  I,  sec 
6),  Mr.  Shelley  hadtheonly  legal  evidence  of  an  election,  and  the  actual 
occupancy  of  the  seat,  or  possession  of  the  office  of  a  Representative, 
if  it  may  be  so  called,  while  Mr.  Smith  never  had  either.  There  is  a 
wide  difference  between  the  election  of  a  Representative  and  the  evidence 
of  the  election.  There  is  a  wide  difference  between  the  right  to  a  seatsjid 
its  occupancy,  as  this  case  shows. 

By  express  provisions  of  the  statute  Mr.  Shelley,  holding  the  "creden- 
tials" of  a  Representative,  and  he  only,  was  entitled  to  receive  the  au- 
thorized salary  up  to  the  resolution  of  July  20, 1882.  (Rev.  Stat,  31, 
38,  39,  act  of  March  3,  1875,  18  Stat,  389.)  Thus,  section  38  of  the  Re- 
vised Statutes  says,  "Representatives  •  *  •  elect  to  Congress, 
whose  credentials  in  due  form  ofluw  have  been  duly  filed  •  •  •  may 
receive  their  compensation  monthly,  from  the  beginning  of  their  term." 
The  statute  clearly  shows,  that,  so  long  as  a  person  holds  the  proper 
"credentials,"  until  ousted  by  the  House,  he  is  the  Representative  for  all 
purposes.  While  he  is  so  regarded,  no  other  person  can,  in  contempla- 
tion of  law,  be  so  regarded,  because  there  cannot  be  two  Representatives 
having  title  to  or  possession  of  one  and  the  same  office,  or  position  of 
Representative.  Mr.  Shelley  was  the  Representative  to  July  20, 1882; 
Mr.  Smith  was  not,  and,  having  previously  died,  never  could,  after  his 
decease,  become  a  Representative,  and,  hence,  Mr.  Shelley  was  his  own 
"predecessor." 

These  views  are  confirmed  by  an  eminent  elementary  writer,  who  says 
of  such  cases  as  this :  "  The  person  holding  the  ordinary  credentials 
shall  be  qualified,  and  allowed  to  act  pending  a  contest  and  until  a  de- 
cision can  be  had  oil  the  merit."  (McCrary,  Elections,  §  204.)  "  The  is- 
suing of  a  commission  [credentials]  *  *  •  confers  a  vested  rt^Atupon 
the  person  commissioned,  which  nothing  but  a  judicial  decision  [or  de- 
cision of  a  contest]  can  take  away."  {Id.,  §  209.)  "It  is  •  •  •  evi- 
dence of  the  right  to  hold  the  office ;  gives  color  to  the  acts  of  the 
incumbent,  and  constitutes  him  an  officer  de  facto.  •  •  •  The  per- 
son holding  the  commission  being  held  not  elected,  by  a  tribunal  of 
competent  jurisdiction,  the  commission  falls  to  the  ground.  The  person 
duly  commissioned  must  exercise  the  functions  of  the  office  until,  upon 
an  investigation  upon  the  merits,  it  is  judicially  determined  otherwise.*^ 
(Id.,  §  210.)  "  In  determining  the  prima  facie  right  to  a  seat,  the  House 
of  Representatives  will  not  look  behind  the  certificate,  if  it  be  signed  bj 
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the  proper  oflBcers,  aud  if  it  contains  a  statement  in  unequivocal  terms  of 
the  result  of  the  election."    {Id,,  §§  216,  221,  222.) 

As  a  general  rule,  de  facto  officers  are  not  entitled  to  payment  from 
the  United  States  of  the  compensation  prescribed  by  statute.  (Evans's 
case,  ante  111.)  But  it  is  competent  for  Congress  to  provide  by  statute 
tor  payment  to  a  Bepresentative  having  the  proper  credentials,  until 
his  right  to  a  seat  is  ultimately  determined,  although  he  is  subsequently 
declared  not  duly  elected ;  and  this  is  precisely  what  the  law  has  done. 

By  force  of  section  51  of  the  Eevised  Statutes,  Mr.  Shelley,  under  his 
election  in  November,  1882,  was  entitled  to  receive,  as  he  did,  the  com- 
pensation of  a  Representative  from  and  after  July  20,  1882,  but  not  for 
the  preceding  period  back  to  May  12, 1882,  during  which  he  had  already 
been  paid  such  compensation.  It  may  be  well  said,  that  a  construction 
of  the.  statute,  which  would  give  double  pay  during  this  preceding  period 
to  the  claimant,  would  lead  to  an  absurd  result.  It  cannot  reasonably 
be  supposed  that  Congress  intended  to  give  double  pay  to  one  who,  as 
the  House  resolution  declared,  <<  was  not  elected  as  a  Representative'' 
for  the  term  including  that  period,  but  who  had,  nevertheless,  held  the 
seat  and  been  once  paid.  , 

The  view  thus  presented  is  the  one  most  favorable  to  Mr.  Shelley 
that  oan  reasonably  be  adopted.  It  must  be  assumed  that  the  statutes 
cited  give  him  (1)  either  no  right  to  compensation  under  the  election  of 
November,  1882,  until  he  received  his  credentials,  or  (2),  a  right  to  com- 
pensation back  to  July  20,  1882,  regarding  him  as  his  own  predecessor, 
or  (3),  back  to  May  12,  regarding  Smith  as  the  '^predecessor."  He  can 
only  claim  compensation  back  to  Jul]^  20th,  if  there  was  a  <'  predecessor'' 
within  the  meaning  of  the  statute.  And  this  '<  predecessor  "  m  ust  be  such 
either  (1)  dejure,  or  (2)  de  facto.  The  claim  of  Mr.  Shelley  is  that  the 
statute  regards  only  ihe  dejure  "  predecessor."  If  in  this  he  is  correct| 
then  he  is  not  entitled  to  compensation  back  even  to  July  20th,  because 
Mr.  Smith,  the  dejure  claimant  to  a  seat,  never  obtained  it  and  could  not 
be  a  predecessor.  A  predecessor  is  one  who  obtained  a  seat,  not  one  who 
merely  had  a  right  to  obtain  it.  This  construction  must  be  adopted, 
because  the  statute  is  to  be  strictly  construed  as  against  a  claim  to  sal- 
ary which  is  practically  a  demand  for  a  gratuity  unsupported  by  any 
considerations  of  a  just  right  to  it  or  by  the  analogy  of  compensation 
allowed  by  law  in  other  official  positions  on  similar  facts,  and  rests  only 
on  a  technical  statutory  right.  If  Smith  and  Shelley,  occupying  the  re- 
lation of  contestants,  had  both  died  at  the  same  time,  July  20th,  1882, 
and  the  House  had  taken  no  action  on  the  contest,  and  in  November 
some  third  person  had  been  elected,  he  would  have  taken  the  vacancy 
caused  by  the  death  of  Mr.  Shelley —Shelley  would  have  been  the  "  pre- 
decessor." 

The  claimant  is  not  entitled  to  compensation  from  the  period  firom 
May  12,  to  July  20, 1882. 

Treasury  Dbpartment, 

First  Comptroller's  Office,  December  16,  1882. 
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IN  THE  MATTER  OP  THE  RIGHT  OF  THE  WIDOW  OF  A  CONTESTANT  FOB 
A  SEAT  IN  THE  HOUSE  OF  REPRESENTATIVES,  DECLARED  ELECTED 
AFTER  HIS  DEATH,  TO  BE  PAID  THE  SALARY  OF  THE  PLACE  CON- 
TESTED.— CONTESTANT'S  WIDOW'S  CASE. 


At  the  anuual  election  iu  1880,  iu  the  fourth  Cougresaioual  district  of  Alabams,  Shel- 
ley aud  Smith  were  opposing  candidates  for  election  to  the  place  of  Representa- 
tive iu  Congi-esa.  Sh<»lley  received  the  ** credentials"  of  election,  and  was  paid 
the  regnlar  salary  to  July  20,  1882.  Smith  contested  the  election,  bat,  pending 
the  contest,  died,  May  12,  1882.  July  20,  1882,  the  Honse  of  Representatives,  bj 
resolution,  declared  that  Shelley  was  not  elected,  and  was  not  entitled  to  retain 
the  seat,  and  that  Smith  was  elected,  '*and,  having  deceased,  the  seat  is  declared 
vacant."  The  widow  of  Smith  claimed  payment,  under  section  49  of  the  Revised 
Statutes,  of  the  salary  lo  which  she  alleged  her  husband  wjis  entitled  from  March 
4,  1881,  to  the  date  of  his  death. 
Held: 

1.  The  claimant  is  not  entitled  to  payment. 

2.  Construction  given  to  section  49  of  the  Revised  Statutes. 

3.  A  successful  contestant  for  a  seat  iu  the  House  of  Representatives,  who  takes  the 

required  oath  and  enters  on  his  duties,  is  entitled  to  the  full  salary  from  th^ 
commencement  of  the  (.ongress  in  which  he  is  declared  entitled  to  a  seat,  besides 
the  proper  mileage. 

4.  The  provisions  of  the  Revised  Statutes  requiring  the  Speaker  of  the  Honse  of  Rep- 

resentatives to  certify  **  the  salary  and  accounts  for  traveling  expenses''  of  Rep- 
reseutatives,  and  makiug  his  '* certificate  conclusive,-'  apply  to  the  claim  made 
under  section  49  of  the  Revised  Statutes  by  the  widow  of  a  deceased  Representa- 
tive. 

In  ^^  Shelley's  case,"  just  preceding  in  this  volume,  most  of  the  mate- 
rial facts  affecting  this  case  are  stated;  and  some  of  the  principles  of 
law  there  stated  are  applicable  here.  At  the  regular  annual  election  in 
1880,  in  the  fourth  Congressional  district  of  Alabama,  Charles  M.  Shel- 
ley and  James  Q.  Smith  were  opposing  candidates  for  election  to  the 
place  of  Representative  in  Congress.  Shelley  jreceived  the  ^^creden- 
tials" of  election,  took  the  required  oath  at  the  commeucement  of  the 
session  of  the  Honse  in  December,  1881,  occupied  the  seat,  and  was 
paid  the  regular  salary  from  March  4, 1881,  to  and  including  July  20. 
1882.  Smith  contested  the  election,  but  died  May  12,  1882,  before  the 
contest  was  decided.  July  20, 1882,  the  House  of  Eepresentatives,  by 
resolution,  declared  that  "  Shelley  was  not  elected,  •-  •  •  and  is 
not  entitled  to  retain  the  seat  which  he  now  occupies,'' and  <^  that  James 
Q.  Smith  was  duly  elected,  and,  having  deceased,  the  seat  is  declared 
vacant." 

January  8,  1883,  Hon.  Hilary  A.  Herbert  addressed  a  letter  to  the 
First  Comptroller,  saying,  that  '^  the  widow  of  Hon.  James  Q.  Smith" 
desired  him  "to  draw  her  pay  untler"  section  49  of  the  Re\ised  Sta^ 
ntes,  and  has  sent  power  of  attorney,  but  the  Sergeant-at-Arms  dedines 
to  make  payment,  because  Mr.  Smith  was  never  sworn  in;  and  he  asks 
the  Comptroller  to  indicat4?  to  him  an  opinion  for  the  guidance  of  that 
oflBcer. 
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Opinion  by  William  Lawbence,  First  Comptroller: 

There  is  no  law  under  which  the  claimant  can  be  paid.  Thi»  is  clear 
from  the  provisions  of  the  Bevised  Statutes.  Section  3d,  in  connection 
with  the  act  of  March  3, 1875  (18  Stat.,  389),  gave  Shelley  a  right  to 
payment  of  the  monthly  salary  from  the  commencement  of  the  Forty- 
seventh  Congress,  March  4,  1881,  to  the  first  day  of  the  session  of  the 
House  in  December  of  that  year,  without  taking  any  oatli,  and  section 
39  gave  him  a  right,  on  taking  the  required  oath  at  the  commencement 
of  the  session,  to  payment  so  long  as  he  held  the  seat.  His  right  to  pay- 
ment has  never  been  denied,  and  is  unquestionable.  If  Smith  had  lived 
until  the  House  declared,  July  20,  1882,  that  Shelley  was  not  entitled 
to  retain  the  seat  which  he  occupied,  and  the  House  had  then  declared 
Smith  entitled  to  the  seat,  and  he  had  taken  the  proper  oath,  and  entered 
on  his  duties,  he  would  ha've  been  entitled  to  payment  of  the  full  regu- 
lar salary  from  the  commencement  of  the  Congress,  March  4, 1881,  besides 
mileage.  This  has  been  the  uniform  usage,  so  long  continued  as  to  have 
settled  the  construction  of  the  statute  as  to  salary.  Section  35  of  the 
Revised  Statutes,  as  amended  by  the  act  of  January  20,  1874  (18  Stat., 
4),  declares  each  Eepresentative  entitled  to  a  salary  of  five  thousand 
dollars  a  year.  This  is  held  io  include  successful  contestants.*  Hence, 
if  Smith  had  thus  been  seated,  had  taken  the  required  oath,  and,  before 
the  expiration  of  the  Congress,  had  died,  his  widow  would  have  been 
entitled  to  the  payment  of  the  salary  "from  the  last  payment  received 
by  him  to  the  time  of  his  death,"  to  be  computed  as  the  statute  requires. 
(Rev.  Stat.,  49,  amended  by  act  January  20, 1874,  18  Stat.,  4.)  But  the 
right  of  Smith  himself  to  compensation  was  clearly  dependent  on  two 
contingencies:  (1)  that  he  should,  during  his  life,  be  declared  entitled 
to  a  seat,  and  (2)  that  he  should  take  the  required  oath.  It  cannot  be 
known  that  he  would  have  taken  the  oath,  but,  if  so,  he  did  not  in  fact 
do  so,  and  this  alone  would  be  fatal  to  any  right  to  payment  to  him  (Rev. 
Stat.,  39).  It  is  difficult  to  perceive  how  his  widow  could  be  entitled  to 
compensation  when  he  was  not.  She  is  not  entitled  to  payment,  because 
Mr.  Smith  (1)  never  had  the  "credentials''  required  by  law,  (2)  never 
was  invested  with  the  right  or  title  to  a  seat,  and  (3)  never  did  or  could 
take  the  required  oath.  Section  49  of  the  Revised  Statutes  does  say 
that— 

"When  any  person  who  has  been  elected  a  member  of  or  delegate  in 
Congress  dies  after  the  commencement  of  the  Congress  to  which  he 
has  been  elected,  his  salary  shall  be  computed  and  paid  to  his  widow, 
or,  if  no  widow  survive  him,  to  his  heirs  at  law,  for  the  period  that  has 
elapsed  from  the  commencement  of  such  Congress,  or  from  the  last  pay- 
ment received  by  him  to  the  time  of  his  death,  •    •    *." 


*  In  BO  I  e  instances  appropriations  have  been  for  the  full  salary  of  successfal  con- 
testants. (Act  Augnst  7,  1882,  22  Stat.,  339,  340.)  This  was  probably  to  meet  a  defi- 
ciency in  the  appropriutioii,  and  not  bocanse  deemed  necessary  to  jjive  the  right  to 
the  compensation. 
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Bnt  this  provisiou,  when  read  in  connection  with  other  sections,  shows 
that  the  expression,  "any  person  who  has  been  elected,"  means  the  per- 
son who  has  received  the  '*  credentials,"  or  been  invested  with  a  right  to 
the  seat  of  a  Representative  on  a  contest.    Thus  section  38  says : 

''Representatives  •  •  •  elect  to  Congress,  whose  credentials  in  due 
form  of  law  have  been  filed  with  the  Clerk  of  the  House  of  Representa- 
tives, *    •    *  may  receive  their  compensation  monthly." 

Hence,  the  "  person  who  has  been  elected  "  is,  in  eflPect,  declared  to  be 
that  person  whose  credentials  are  filed.  Section  49,  by  its  own  terms,  in- 
dicates the  same  thing,  by  its  reference  to  the  right  of  the  widow  to  pay- 
ment "  from  the  last  payment  received  by"  the  sitting  member.  Mr.  Smith 
did  not  receive  any  payment,  and  never  had  the  right  to  any.  He  was  not 
declared  entitled  to  a  seat,  because  a  dead  man  cannot  be  invested  with 
the  title  to  an  office  or  place  as  Representative.  Section  39  of  the  Revised 
Statutes,  referring  to  the  rights  of  Representatives  after  the  commence- 
ment of  a  session  (see  Rev.  Stat.,  38,  for  rights  before  commencement), 
says,  ^'  each  member  *  •  •  after  he  has  taken  and  subscribed  the  re- 
quired oath,  is  entitled  to  receive  his  salary  at  the  end  of  each  month." 
Mr.  Smith  never  took  this  oath,  and  never  was  in  a  position  lawfolly  to 
do  so.  It  would  scarcely  be  claimed  that  he  could  be  paid  if  he  had  lived, 
had  he  been  declared  entitled  to  a  seat  but  refused  to  accept  it  and  to 
take  the  required  oath.  When  section  49  says  the  widow  of  **  any  per- 
son who  has  been  elected"  shall  be  paid,  it  only  applies  to  the  widow  of 
such  person  as  had  the  credentials,  or  was  seated  on  a  contest  and  took 
the  proper  oath.  The  widow  can  have  no  right  to  payment  when  the 
husband  never  had  any. 

It  seems,  therefore,  that  no  relief  can  be  afforded,  unless  Congress 
shall  so  provide  by  law.  The  statute,  however,  makes  a  special  provis- 
ion as  to  "the  salary  and  accounts  for  traveling  expenses"  of  Repre- 
sentatives in  Congress,  by  which  the  Speaker  of  the  House  certifies  the 
amounts  due  to  each,  and  his  certificate  is  made  "  conclusive  upon  all 
the  Departments  and  officers  of  the  Government."  (Rev.  Stat.,  47,  48.) 
In  literal  terms,  this  provision  does  not  apply  to  the  claim  now  made, 
but  the  evident  purpose  of  the  statute  was  to  include  it.  The  provision 
is  to  be  construed  according  to  its  intent,  rather  than  by  its  mere  letter. 
A  ca,8us  otnissus  should  be  avoided,  when  any  reasonable  use  of  the  words 
employed  will  permit  such  construction. 

If  the  Speaker  of  the  House  of  Representatives  shall  certify  aa  due 
to  the  widow  of  Mr.  Smith  the  salary  and  mileage  now  claimed,  it  will 
be  regarded  as  legal  evidence  of  the  right  to  payment. 

The  Hon.  Hilary  A.  Herbert  will  be  ad\'ised  accordingly.* 

Treasury  Department, 

First  Comptroller's  Office^  January  5,  1883. 

*  This  case  is  inserted  in  thiH  vol n me  because  of  its  connection  with  the  pnaoeding 
case. 
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IN  THE  MATTER  OF  THE  EFFECT  OF  THE  TWELFTH  SECTION  OF  THE 
DIRECT-TAX  ACT  OF  JUNE  7,  1862,  12  STATUTES,  425. —DIRECT-TAX 
CASE. 


1.  The  title  of  an  act  of  Congress  may  be  coiiHidered  in  giving  construction  to  its  pro- 

visions. 

2.  In  view  of  section  II  of  the  Revised  Statutes  this  is  especially  so  as  to  acts  provid- 

ing for  the  payment  of  money  on  the  happening  of  certain  contingencies. 

3.  The  act  of  Juno  7,  1862  (12  Stat.,  425,  sec.  12)  does  not  contain  the  usual,  or  any 

apty  words,  to  make  an  appropriation,  and,  hence,  it  is  reasonable  to  conclude 
that  it  does  not  do  so. 

4.  The  absence  of  any  necessity  for  an  appropriation  is  an  element  in  giving  construc- 

tion to  an  act,  the  terms  of  which  do  not  clearly  make  one. 

5.  An  application  of  the  rule,  that  '^  any  construction  that  would  lead  to  absurd  con- 

Reqoencefi"  should  be  discarded. 

6.  When  Congress,  in  a  statute,  submits  to  certain  States  a  proposition  to  donate 

money  on  the  performance  by  such  States,  respectively,  of  conditions  precedent 
therein  prescribed,  in  view  of  existing  conditions  and  policies  such  proposition 
should  be  accepted  within  a  reasonable  time,  in  order  to  perfect  the  right  to  such 
donation. 

7.  When  a  full  purpose,  which  gives  effect  to  its  language,  is  found  for  a  provision  in 

an  act  of  general  legislation,  there  should  not  be  given  to  it  an  additional  effect, 
not  required  by  either  its  language  or  intent,  but  alien  to  both. 

8.  A  statute  should  not  be  construed  as  making  a  permanent  specific  appropriation, 

unless  it  be  clear  that  Congress  so  intended. 

9.  The  two  direct- tax  acts,  of  August  5,  1881  (12  Stat.,  304,  sec.  36),  and  June  7,  1862 

(12  Stat.,  425,  sec.  12),  are  in  paH  materia,  and,  when  considered  together,  show 

that  the  latter  act  does  not  make  an  appropriation. 
10.  No  provision  of  an  act  designed  to  provide  general  legislation  should  be  oonstrned 

as  making  an  appropriation,  unless  such  purpose  clearly  appear. 
li.  Contemporaneous  construction,  unquestioned  for  twenty  years,  is  against  the  claim 

that  the  act  of  June  7,  1862,  makes  an  appropriation. 

12.  The  repeal  of  a  statute  by  implication  only  takes  place  when  its  provisions  and 

those  of  a  later  statute  cannot  both  stand  together. 

13.  The  question  whether  a  statute  is  repealed  by  implication  is  one  of  legislative 

intent. 

14.  If  a  statute  makes  provision  to  secure  a  given  object,  and  a  subsequent  statute 

provides  a  plenary,  exclusive,  and  different  mode  of  effecting  the  same  purpose, 
the  former  statute  is  superseded. 

15.  So,  a  statute  adopting  a  policy  and  providing  means  to  carry  it  out  is  necessarily 

repealed  by  a  subsequent  statute  adopting  a  different  and  hostile  policy  and 
providing  the  means  of  enforcing  it 

16.  Non-usage  under  a  statute  may  aid  the  implication  of  its  repeal. 

17.  The  provisions  of  the  twelfth  section  of  the  direct-tax  act  of  June  7,  1862,  declar- 

ing that  certain  States  might,  on  the  conditions  therein  prescribed,  obtain  a 
right  to  certain  funds  therein  specified,  were  of  temporary  duration,  and  the 
conditions  not  having  been  accepted  within  the  reasonable  time  required  by 
this  section,  it  ceased  to  be  operative  by  its  own  implied  limitation,  and  has 
been  superseded  by  subsequent  legislation. 

18.  The  recognition  by  a  statute  of  the  existence  of  a  power  is  generally  equivalent 

to  a  grant  of  such  power. 

19.  A  legislative  declaration  of  an  exception  fh>m  a  power  generally  proves  its  ex- 

istence. 

20.  No  State  ever  complied  with  the  conditions  pi*ecedent  proscribed  by  section  12  of 

the  act  of  June  7.  1862,  so  as  to  be  entitled  to  the  benefit  of  its  provisions. 

/VjOOgle 
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The  Secretory  of  the  Treasury  addressed  a  letter  to  the  First  Comp- 
troller, as  follows : 

Treasury  Departjient,  Office  of  the  Segretabt, 

Washington^  D,  C,  December  13,  1882. 
Hon.  Wm.  Lawrence, 

First  Comptroller^  d-c*  : 
Sir:  Supposing  money  to  have  been  paid  into  the  United  States 
Treasury  under  the  twelfth  section  of  act,  chapter  xcviii,  of  June  7, 
1862, 12  Stat,  at  Large,  p.  422,  and  never  to  have  been  paid  out  again 
for  the  purposes,  or  to  the  State,  named  in  that  section,  and  several 
years  to  have  elapsed  since  the  payment  into  the  Treasury,  can  it  be 
paid  out  for  the  purposes,  and  to  the  State,  named  in  that  section  (con- 
ceding that  legally  It  should  be  paid),  without  a  further  appropriation 
by  Congress  directly  to  that  end,  or  may  it  be  paid  from  any  moneys  in 
the  Treasurj^not  otherwise  appropriated  f  And  the  policy  of  the  United 
States  in  relation  to  colonization  of  people  of  African  descent  having 
changed — assuming  that  it  has  changed — can  money  be  paid  lawfully 
for  the  purpose  secondly  mentioned  in  that  section  1  Can  it  he  taken 
the  policy  has  changed? 
The  opinion  of  the  First  Comptroller  is  asked. 
Very  respectfully,  &c., 

CHARLES  J.  FOLGBR, 

Secretary. 

Hon.  William  Henry  Trescot  for  the  State  of  South  Carolina : 

"The  Commissioner  of  Internal  Revenue  in  his  letter  to  the  Secretary 
of  the  Treasury,  May  3,  1880,  having  reported  to  the  Secretary  of  the 
Treasury  that  there  was  paid  into  the  Treasury  a  considerable  Sana 
($323,443.53),  being  ^the  proceeds  of  said  leases  and  sales,'  the  gov^*- 
nor  of  South  Carolina  has  applied  for  the  two-fourths  of  such  proceeds, 
setting  forth  that  the  conditions  required  on  the  suppression  of  the  re- 
bellion, the  election  of  legislative  and  State  officers  who  had  taken  an 
oath  to  support  the  Constitution  of  the  United  States  and  the  Preai> 
dent's  proclamation  of  the  fact,  had  been  fulfilled. 

No  question  is  made  as  to  the  existence  of  the  fund,  or  its  dedication 
by  the  act,  but  it  is  asked : 

1.  Whether  the  Secretary  can  pay  out  this  fund  by  his  own  warrant 
without  further  legislation,  or,  in  other  words,  whether  section  12  of  the 
act  is  an  appropriation,  or  only  the  declaration  of  the  intention  to  appro- 
priate at  some  future  time  t 

2.  Whether  the  trust  declared  for  the  colonjzation  and  emigration 
of  *  free  persons  of  African  descent,'  has  not  been*repealed  by  implication 
from  later  legislation  f 

First,  as  to  the  authority  of  the  Secretary  to  pay  on  his  own  warrant. 

Construing  the  acts  of  1861  and  1862  together,  and  accepting  the 
construction  made  by  the  Supreme  Court  in  The  United  States  r-  Tay- 
lor, it  would  seem  that  these  act^s  created  the  Secretary  of  the  Treasury 
trustee  for  the  purposes:  1,  to  pay  over  to  the  owners  of  taxed  land 
the  surplus  of  tax  sales,  and,  2,  to  pay  to  the  governor  two-fourths  of 
the  proceeds  of  leases  and  resales,  two  sepai*ate  and  distinct  funds,  for 
two  separate  beneficiaries,  the  administration  of  both  of  w^hich  is  con- 
fided to  the  Secretary  of  the  Treasury. 

It  would  seem  clear,  that,  if  the  act  had  enacted  that  ^one-fourth  of 
the  sum  of  $323,443.53,  being  the  proceeds  of  the  said  leases  and  sadea. 
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shall  be  paid,  &c.,  to  the  governor  of  the  said  State,'  &c.,  tlie  duty  of 
the  Secretary  would  be  to  pay  that  amount  to  the  governor  upon  the 
fulfilment  of  the  required  conditions.  Now,  does  the  fact,  that  the 
amount  so  appropriated  is  not  stated,  because  not  ascertained  at  the 
date  of  the  act,  change  the  duty  of  the  Secretary,  when  the  source  of 
the  fund  is  provided  and  its  realization  within  the  control  of  the  Gov- 
ernment ?  For  the  Government,  under  the  act,  liad  the  discretion  to 
lease  or  sell.  If  it  had  sold  nothing,  but  had  leased  all  the  land,  would 
an  annual  specific  appropriation  of  the  annual  proceeds  of  the  leases 
have  been  necessary  to  justify  the  Secretary  in  paying  over  the  two- 
fourths  to  the  governor  ? 

If,  therefore,  in  case  the  land  had  all  been  sold  at  once,  or,  in  case 
the  land  had  all  been  leased,  no  further  specific  appropriation  would 
have  been  needed,  does  such  appropriation  become  necessary  when  the 
fund  has  been  gradually  realized  and  finally  settled! 

What  is  a  legal  appropriation  ?  Is  it  not  the  legislative  authority 
to  the  Secretary  of  the  Treasury  to  pay  to  certain  persons,  for  special 
purposes,  a  specific  fund  in  the  Treasury  t 

Is  not  section  12  of  the  act  of  1862  a  legislative  authority  to  the  Sec- 
retary of  the  Treasury  to  pay  to  the  governor  of  South  Carolina,  for 
purposes  especially  declared  in  the  act,  two-fourths  of  the  proceeds  of 
leases  and  sales  paid  into  the  Treasury? 

Does  the  fact  that  the  amount  could  not  be  paid  until  the  sales  were 
made  vitiate  the  specific  character  of  the  fund  t  Is  it  any  less  specific 
than  an  appropriation  to  be  paid  out  of  any  funds  in  the  Treasury 
not  otherwise  appropriated?  Is  not  this  appropriation  of  precisely  the 
same  character  as  that  by  which  the  tax  commissioners  were  authorized 
under  the  direction  and  control  of  the  Secretary  of  the  Treasury  to  set 
apart  certain  other  lands,  and  to  apply  the  rents  and  issues  thereof  to 
the  education  of  colored  youth  and  poor  white  persons  ?  And  yet  it  has 
never  been  held  that  a  further  specific  appropriation  was  needed  to  war- 
rant this  use  of  the  fund. 

It  would  seem  that  all  the  conditions  of  an  appi*opriation  are  present. 
It  is  authorized  by  law,  section  12,  act  1862 — authority  is  given  to  the 
proper  person,  the  Secretary  of  the  Treasury — ^it  is  to  be  paid  to  a  special 
person,  the  governor  of  South  Carolina.  Its  purposes  are  distinctly 
declared,  and  the  specific  fund  is  in  the  Treasury. 

Second,  as  to  the  repeal  of  that  portion  of  section  12,  which  dedicates 
one-fourth  of  the  fund  to  the  colonization  or  emigration  of  ^  free  persons 
of  African  descent.' 

No  direct  repeal  of  this  law  has  ever  been  enacted,  or,  as  far  as  is 
known,  ever  been  suggested.  The  idea  seems  to  be  that  this  provision 
applied  only  when,  to  use  a  common  but  inaccurate  phrase,  the  negro 
was  the  ward  of  the  Government,  and  that  since  he  has  become  a  full 
citizen,  he  does  not  need  and  ought  not  to  receive  this  help. 

But  the  negro  still  fills  the  description  of  the  beneficiary  of  this  trust, 
he  is  still  a  '  ft'ee  person  of  African  descent,'  the  only  difference  being 
that  at  the  date  of  the  act  he  was  only  emancipated,  he  is  now  both 
emancipated  and  enfranchised.  It  is  impossible  to  find  in  the  added 
enfranchisement  anything  which  implies  a  repeal,  nor  is  there  anything 
in  the  history  of  legislation  since  the  date  of  the  act  to  show  that  the 
Government  would  refuse  the  aid  to  emigration  which  this  section  pro- 
vides. 

The  trust  has  been  declared,  and  it  has  been  accepted.  For  when 
the  governor  applies  for  this  fund,  he  asks  for  it,  necessarily,  subject  to 
the  conditions  of  the  act,  and  in  so  doing  accepts  the  conditions.    He 
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coald  not  have  made  the  application  until  he  knew  that  such  fund  ex- 
isted, and  it  is  only  within  a  very  reasonable  time  before  the  apphcation 
that  the  existence  of  the  fund  and  its  amount  was  publicly  declared  by 
the  Commissioner  of  Internal  Revenue. 

In  closing  this  memorandum,  it  ought  to  be  noticed,  that  the  gov- 
ernor of  South  Carolina  is  not  an  adverse  claimant,  he  is  a  beneficiary, 
asking  only  that  which  the  Government  of  its  own  free  will  has  given 
him,  and  he  is  entitled  to  expect  that  the  acts  creating  the  trust  will 
be  so  interpreted  as  to  secure  to  him  with  the  least  obstruction  and  the 
least  delay,  the  benefits  which  the  United  States  have  voluntarily  con- 
ferred upon  him." 


Opinion  by  William  LAlWBENOE,  First  Comptroller  : 

The  act  of  Congress  approved  June  7,  1862  (12  Stat.,  422),  entitled 
"  An  Act  for  the  Collection  of  direct  Taxes  in  Insurrectionary  Districts 
within  the  United  States,  and  for  other  Purposes,"  in  connection  with 
a  prior  act,  authorized  the  assessment  of  taxes  on  lands  in  any  State, 
or  portion  thereof,  in  which  civil  war  existed,  and  provided  for  the  sale 
of  lands  for  the  non-payment  of  such  taxes,  for  the  purchase  thereof 
by  the  United  States  in  certain  cases,  and  for  the  leasing  and  resale  of 
lands  so  purchased.    It  then  provides,  as  follows : 

Sec.  12.  And  be  it  further  ena^sted^  That  the  proceeds  of  said  leases 
and  sales  shall  be  paid  into  the  Treasury  of  the  United  States,  one- 
fourth  of  which  shall  be  paid  over  to  the  governor  of  said  State  wherein 
said  lands  are  situated,  or  his  authorized  agent,  when  such  insurrection 
shall  be  put  down,  and  the  people  shall  elect  a  legislature  and  State 
ofQcers  who  shall  take  an  oath  t«>  support  the  Constitution  of  the  United 
States,  and  such  fact  shall  be  proclaimed  by  the  President  for  the  par- 
pose  of  reimbursing  the  loyal  citizens  of  said  State,  or  such  other  pur- 
pose as  said  State  may  direct ;  and  one-fourth  shall  also  be  paid  over  to 
said  State  as  a  fund  to  aid  in  the  colonization  or  emigration  from  said 
State  of  any  free  person  of  African  descent  who  may  desire  to  remove 
therefrom  to  Hay  ti,  Liberia,  or  any  other  tropical  state  or  colony.  • 

*See  Senate  Ex.  Doc,  No.  24,  first  session,  Forty-sixth  Congress,  for  moch  Tala«- 
ble  information,  as  to  the  direct-tax  acts  and  proceedings  under  them.  See,  also,  the 
reports  of  the  Commissioner  of  Internal  Revenne. 

The  following  letter  shows  receipts  from  resales  and  leases  in  South  Carolina: 

Treasury  Department,  Office  of  Internal  Revenue, 

Washington^  Jamuary  2, 1883. 
Hon.  William  Lawrence, 

Comptroller  of  the  Treasury  : 
Sir:  In  compliance  with  your  request,  I  submit  the  foUowing  statement  of  receipts 
from  resales  and  leases  in  South  Carolina,  to  which  section  12,  act  of  June  7, 1862, 
refers,  viz: 

Received  from  Army  and  Navy  sales $I^>  460  76 

Received  from  head  of  family  sales 33, 375  46 

Received  from  sales  to  loyal  citizens 41, 768  W 

Received  from  rentals  or  leases 43, 745  liJ 

Total 263,349  34 

Section  12  of  act  of  Congress  approved  June  7,  1862,  refers  to  section  11  of  the 
same  act,  and  covers  sales  made  to  soldiers  and  sailors,  to  heads  of  families,  and  to 
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This  act  has  been  regarded  as  one  not  << permanent"  in  its  nature, 
and,  hence,  no  part  of  it  is  incorporated  in  the  Be  vised  Statutes  (Bev. 
Btat.,  5595).  It  is  to  be^onstrued,  therefore,  as  an  independent  statute ; 
but  with  the  aid  of  its  history  and  that  of  legislation  generally  it  is 
entirely  clear  that  its  section  12  does  not  make  an  appropriation  of  any 
money,  nor,  in  other  words,  does  it,  without  the  aid  of  a  separate  appro- 
priation act,  authorize  any  money  to  be  paid  to  any  State,  or  to  the 
governor  of  any.    This  must  appear  from  the  following  considerations : 

I.  The  title  of  an  act  may  properly  be  considered  in  giving  construc- 
tion to  its  pro^i8ious.  (Bishop,  Written  Laws,  44-51,  82).  There  is 
nothing  in  the  title  of  this. act  to  indicate  a  purpose  to  make  an  appro- 
priation. 

This  is  by  no  means  conclusive  on  the  question  of  an  appropriation, 
but  it  is  one  element,  which,  in  connection  with  others,  is  entitled  to 
some  consideration.  This  is  especially  so  in  view  of  the  act  of  August 
26,  1842  (5  Slat.,  536),  carried  into  the  Bevised  Statutes,  section  11, 
which  provides  that: 

''  The  style  and  title  of  all  acts  making  appropriations  for  the  support 
of  Government  shall  be  as  follows:  'An  act  making  appropriations 
(here  insert  the  object)  for  the  year  ending  June  30  (here  insert  the 
calendar  year).'^' 

II.  In  the  act  of  June  7, 1862,  there  are  no  apt  words,  nor  those  usually 
employed,  to  make  an  appropriation. 

Of  course  it  is  possible  to  make  an  appropriation  without  using  the 
words  "appropriated,"  &c.,  but  the  absence  of  "appropriated,''  or  apt 
words  to  make  an  appropriation,  is  an  element  which  should  not  be 
overlooked.  The  usual  words  are :  "  That  the  following  sums  be,  and 
the  same  are  hereby,  appropriated,  out  of  any  money  in  the  Treasury 
not  otherwise  appropriated." 

When  the  words  used  are  not  those  usually  employed  in  appropriation 
acts,  but  are,  as  in  this  case,  a  wide  departure  therefrom,  it  must  be 

loyal  citizens,  altjo  proceeds  from  leases.    I  have,  therefore,  inclnded  in  this  state- 
ment only  snch  items  as  come  under  these  headings. 
RespectfuUy, 

H.  C.  ROGERS, 

Acting  Commiasiatier. 

On  the  same  subject,  see  also  MSS.  letter  of  Hon.  Columbus  Delano,  Commissioner 
of  Internal  Revenue,  to  Hon.  George  S.  Boutwell,  Secretary  of  the  Treasury,  dated 
Febmary  11,  1870.  A  copy  of  this  was  filed  in  the  office  of  the  First  Comptroller, 
Jannary  2,  1883.  This  letter  says  $192,842.58  has  been  [at  that  date]  received  under 
sections  9  and  11  of  the  act  of  June  7,  1862,  but  that  section  6,  of  the  act  of  March  3, 
1865,  provides  for  the  payment  of  expenses,  which  thou  amounted  to  about  |52,535.14. 
The  expenses  prior  to  March  3,  1865,  were  paid  by  Treasury  warrants,  and  the  letter 
enggesta  the  inquiry  as  to  reimbursing  the  United  States  from  proceeds  of  sales. 

And  see  Senate  £x.  Doc,  No.  85,  Forty-seventh  Congress  second  session,  being 
"Lietter  from  the  Secretary  of  the  Treasury,  transmitting,  in  response  to  Senate  res- 
olntion  of  April  14,  1882,  a  tabular  statement  exhibiting  the  number  of  farms  or 
plAntatioos  sold  in  the  States  of  Virginia,  Florida,  Arkansas,  and  Tennessee,  under  an 
act  for  the  collection  of  direct  taxes  in  insurrectionary  districts  within  the  United 
States." 
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inferred  that  the  difference  had  a  pnriK)8e.  Thus,  it  is  said,  '*lf  *  * 
*  a  statute  employs  terms  or  modes  of  expression  which  had  acquired 
a  definite  signification  in  previous  enactmenA  on  the  same  or  some 
analogous  subject,  the  established  interpretation  will,  in  the  absence  of 
any  special  indication  to  the  contrary,  prevail.''  (Bishop,  Written  Laws, 
97.) 

And  it  is  said,  that,  *'  Where  language  is  changed  in  a  si)ecial  enact- 
ment not  part  of  a  revision,  [from  that  usually  employed  to  secure  a 
definite  result,]  it  indicates  a  change  of  intent,  and  calls  for  a  change 
of  construction."  (Sedgwick,  Construction  Stat,  and  Const.  L.,  2d  ed., 
229,  note;  Rich  v,  Keyser,  64  Pa.  St.,  86;  Bishop,  Written  Laws,  82, 
99.) 

There  is  another  departure  from  the  usual  language  of  appropriation 
acts. 

The  expression,  "  not  otherwise  appropriated,"  may  be  unnecessary, 
since  a  general  appropriation  could  scarcely  be  construed  as  authorizing 
the  use  of  a  specific  fund  already  expressly  appropriated  for  a  given 
object.  In  this  view,  the  expression  is  only  used  to  exclude  a  conclu- 
sion which  otherwise  might  result  in  the  repeal  of  a  previous  appropri- 
ation act.  The  omission  to  use  the  ordinary  form  of  expression  for  an 
appropriation  in  the  particular  act  referred  to  is  certainly  an  additional, 
though  it  may  not  necessarily  be  a  conclusive,  element  in  determining 
that  no  appropriation  is  made. 

III.  The  absence  of  any  necessity  for  an  appropriation  is  also  an 
element  in  determining  that  none  is  made. 

The  proper  construction  of  a  statute  may  sometimes  be  determined 
by  the  reason  or  necessity  which-led  to  its  enactment.  And  there  is  a 
well-known  rule,  that  construction  <<  should  lean  strongly  to  avoid 
absurd  consequences."  (Bishop,  Written  Laws,  82,  90,  93,  200;  Gates 
V.  National  Bank,  100  U.  S.,  244.) 

In  view  of  these  principles  of  law,  th*fre  are  several  consideratiODS 
which  indicate  that  no  appropriation  was  intended. 

1.  There  was  no  necessity  for  an  appropriation  at  the  date  of  the  act 
of  June  7, 1862,  and  no  reasonable  prospect  that  any  would  be  required 
in  the  near  future.  The  civil  war  was  flagrant  in  eleven  States.  Be- 
fore an  appropriation  could  become  necessary,  several  conditions  prece> 
dent  were  required:  ^^when  [1]  such  insurrection  shall  be  put  down, 
and  [2]  the  people  shall  elect  a  Legislature  and  State  oflicers,  [3]  who 
shall  take  an  oath  to  support  the  Constitution  of  the  United  States, 
and  [4]  such  fact  shall  be  proclaimed  by  the  President."  It  was  by  no 
means  certain  that  these  conditions  would  ever  exist,  and  if  they  should 
thereafter  exist,  the  necessarily  long  continaed  sessions  of  Congress 
afforded  ami)le  means  to  make  the  needed  appropriation. 

2.  If  the  twelfth  section  of  the  direct-tax  act  of  June  7,  1862,  carries 
with  it  two  appropriations  of  two  several  one-fourth  parts  of  "  the  pro- 
ceeds of    •    •     •     leases  and  sales,"  they  must  be  paid  either  (1)  oat 
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of  such  proceeds  as  a  specific  fond,  or  (2)  oat  of  any  other  money  in  the 
Treasury  not  otherwise  appropriated. 

(1.)  If  the  ordinary  meaning  of  its  terms  is  to  control,  then  the  ap- 
propriation, if  one  is  made,  is  oat  of  the  proceeds  of  leases  and  sales. 
The  language  is,  ^'.That  the  proceeds  of  said  leases  and  sales  shall  be 
paid  into  the  Treasury,  •  •  •  one-fourth  of  which  shall  be  paid 
over  to  the  governor  of  said  State  wherein  said  lands  are  situated,"  &c. 

On  the  theory  that  this  is  an  appropriation,  it  would  require  that 
specific  fund  (<<  proceeds  of  •  •  •  leases  and  sales")  to  be  held  in 
the  Treasury  to  await  the  happening  of  the  uncertain  future  conditional 
contingencies  mentioned  in  the  statute.  This  result  follows  from  the 
rale,  that  the  words  of  the  statute  are  to  be  construed  ^Mn  their  ordi- 
nary grammatical  sense,  unless  sach  a  construction  would  be  obvioasly 
repugnant  to  the  intention  of  the  fhtmers  of  the  instrument,  or  would 
lead'  to  some  other  inconvenience  or  absurdity."  (Sedgwick,  Gonstruc- 
tion  Stat,  and  Const.  L.,  2d  ed.,  220.) 

It  seems  improbable  that  an  actual  appropriation  would  be  made,  which 
would,  for  an  unknown  x>6riod,  set  apart  money  in  the  Treasury  for  a 
purpose,  perhaps  never  requiring  it,  and  prevent  its  use  for  other  pur- 
poses demanding  every  dollar  which  could  be  made  available  to  meet 
expenses  in  a  period  of  war.    ( Yeazie  Bank  v.  Fenno,  8  Wall.,  536.) 

(2.)  If  it  be  said  the  appropriation  is  not  of  the  specific  money  re- 
ceived from  leases  and  sales,  but  out  of  any  money  which  may  be  in 
the  Treasury  not  otherwise  appropriated,  this  will  bring  about  a  result 
not  justified  by  any  words  used,  and  without  the  usual  language 
employed  for  that  purpose.  But  even  if  this  could  be  so,  it  cannot 
justify  a  construction  which  would  create  an  operative  appropriation. 
If  there  be  an  absolute  appropriation,  it  is  neither  an  *' annual"  nor  a 
^'permanent  annual,"  but  a  << permanent  specific"  appropriation. 
(Wood's  Case,  1  Lawrence,  Gompt.  Dec.,  2;  Police  Gase,  Id.^  57;  Ganal 
Oase,  Id.,  141;  Arsenal  Gase,  id.,  147;  Id.j  App.,  ch.  xiv,  579,  580.)  It 
seems  improbable,  if  not  absurd,  to  suppose  that  Gongress,  in  advance 
of  any  necessity  for  it,  and  with  a  knowledge  that  conditions  might 
change  rendering  it  inexpedient  or  unnecessary,  would,  nevertheless, 
make  sach  an  appropriation.  ' 

(3.)  The  twelfth  section  of  the  act  of  June  7, 1862,  may  be  regarded 
as  an  inducement  held  out  to  the  i)eople  of  the  insurrectionary  States 
to  retam  to  allegiance.  It  was  enacted  at  a  time  when  the  Govern- 
ment was  pursuing  the  policy  of  *^  saving  the  Union  with  slavery." 
(President's  Proclamation,  May  19, 1862, 12  Stat.,  1264.)  The  offer  was 
made  in  view  of  that  policy. 

But,  on  plain  principles  of  reason  and  law,  an  offer  must  be  accepted 
within  a  reasonable  time,  and,  if  it  is  not,  it  may  be  withdrawn  with- 
out breach  of  faith,  and  without  incurring  liability  thereon,  especiaUy 
when  new  conditions  have  arisen,  and  a  new  policy  is  adopted.  (Ken- 
dall V.  United  States,  1  Gt.  Gl.,  261;  s.  c,  2  Gt  Gl.,  592.)  This  is 
H.  Ex.  219 ^22 
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the  rule  iu  oifers  to  make  coutracts.  Thaa,  it  is  said:  ^^ Propositious 
or  offers  on  time  involve  questions  of  the  assent  of  parties,  which  are 
sometimes  difficult.  •  *  ♦.  How  long  will  it  continue!  The  only 
answer  must  be,  in  general  a  reasonable  time;  and  what  this  is  must 
be  determined  by  the  circumstance  oi  the  case."  (1  Parsons,  Contracts^ 
6th  ed.,  480,  481,  citing  Beckwith  v.  Cheever,  1  Foster,  N.  H.,  41; 
Peru  T.  Turner,  1  Fairf.,  Maine,  185;  See  Cooley,  Const.  Liin.,  4th  ed.. 
284.) 

As  a  question  of  constitutional  law,  Congress  may  repeal  an  act  mak- 
ing such  offer  at  any  time  before  acceptance.  (Cooley,  Const.  Lim.,  4th 
ed.,  284;  Sector,  &c.,  Chr^  Church,  Phila.,  v.  Co.  of  Phila.,  24  How., 
300;  East  Saginaw  Mfg.  Co.  v.  East  Saginaw,  19  Mich.,  259;  s.  G.,1^ 
Wall.,  373 ;  People  v.  State  Auditors,  9  Mich.,  327 ;  Montgomery  v. 
Kasson,  16  Cal.,  189 ;  Adams  i?.  Palmer,  51  Maine,  480.) 

lY.  A  sufficient  purpose  is  found  for  section  12  of  the  act  of  June  7^ 
1802,  and  full  effect  can  be  given  to  all  its  provisions,  without  regardiog 
it  as  making  an  appropriation. 

1.  It  was  an  invitation  to  the  several  States,  in  which  civil  war  ex- 
isted, to  abandon  it,  and  to  elect  a  legislature  and  State  officers  acting 
under  the  authority  of  the  Constitution.  It  was  a  proposition  to  aid 
such  government  in  each  State  in  reimbursing  the  loyal  citizens  thereof 
their  losses  by  war,  and,  as  the  statute  says,  ^^to  aid  in  the  colonisa- 
tion or  emigration  from  said  State  of  any  free  person  of  African  descent 
who  may  desire  to  remove  therefirom  to  Hayti,  Liberia,  or  any  other 
tropical  state  or  colony."  It  was  based  on  the  idea  of  the  perpetnatiou 
of  slavery,  and,  hence,  only  proposed  to  aid  the  emigration  of  free  per- 
sons. This  proposition,  submitted  by  Congress  to  the  States  in  rebel- 
lion, required  speedy  consideration,  action,  and  legislation.  It  is  un- 
reasonable to  suppose  that  it  was  intended  to  be  a  proposition  to  god- 
tinue  indefinitely.  Until  accepted  no  appropriation  was  necessary.  If 
not  accepted  withib  some  reasonable  period,  the  proposition  was  not,  in 
justice,  law,  or  morals,  for  any  further  or  longer  period,  obligatory  on 
Congress,  nor  to  be  regarded  as  open  for  acceptance.  When  the  prop- 
osition was  itself  terminable,  by  non-acceptance  within  a  reasonable  timet 
it  would  certainly  seem  absurd  to  give  to  the  statute  a  construction 
which  would  make  a  permanent  specific  appropriation  operating  after 
the  offer  to  pay  had  terminated,  and  when  no  right  to  payment,  based 
on  performance  of  conditions  precedent,  could  exist.  When  a  sufficient 
purpose,  which  gives  efifect  to  its  language,  is  thus  found  for  this  sec- 
tion, there  should  not  be  given  to  it  an  additional  effect,  not  required 
by  either  its  language  or  intent,  but  alien  to  both. 

2.  There  is  still  another  reason  in  this  connection  against  the  con- 
struction which  favors  an  appropriation.  A  rule  of  the  Senate,  in  force 
since  September  14, 1837,  declares,  that  ^^  no  appropriation  shall  be  re- 
ported in  general  appropriation  bills,  or  be  in  order  as  an  amendmeot 
thereto,  for  any  expenditure^^^not  previously^authorized  by  law."    The 
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rule  of  the  House,  adopted  in  1850,  is  much  to  the  same  effect.     (Hiiu- 
dy's  Case,  1  Lawrence,  Compt  Dec,  185.) 

It  may  well  be  supposed,  for  reasons  akeadj  stated,  that  section  12 
of  the  act  of  June  7, 1862,  was  incorporated  as  general  legislation,  and 
as  the  authority  on  which  an  appropriation  might  thereafter  be  made, 
if  found  necessary. 

V.  The  act  of  June  7, 1862,  does  not  make  an  appropriation,  when 
construed  by  the  rule  applicable  to  acts  making  permanent  specific  ap- 
propriations. A  statute  should  not  be  construed  as  making  such  an 
appropriation,  unless  it  is  clear  that  Congress  so  intended )  and  a  stat- 
ute making  such  an  appropriation  is  to  be  strictly  construed.  This  is 
the  rule  of  reason,  and  has  been  uniformly  adopted.  (Canal  Case,  1 
Lawrence,  Compt.  Dec,  141.)  It  cannot  be  supposed  that  Congress  in- 
tended to  make  a  permanent  appropriation,  implying  a  pledge  that  it 
should  run  for  an  indefinite  period  without  legislative  supervision,  and 
contrary  to  the  general  rule  of  making  annual  appropriations,  unless 
sach  purpose  is  expressed  in  dear  language. 

YI.  The  two  direct-tax  acts  of  August  5, 1861  (12  Stat.,  304,  sec  30), 
and  June  7, 1862  (12  Stat.,  426,  sec  12),  when  considered  together,  show 
that  no  appropriation  was  made  by  the  latter  act.  The  Supreme  Court 
held,  in  Bennett  t?.  Hunter  (9  Wall.,  326),  that  these  two  acts  were  in 
pari  materia^  and  "to  be  construed  together.''  (United  States  r.  Tay- 
lor, 104  tr.  S.,  219.)  Section  36  of  the  former  act  provides,  as  to  the 
proceeds  of  tax  sales  of  the  whole  of  any  tract  of  laud,  that : 

^^The  surplus  of  the  proceeds  of  the  sale,  after  satisfying  the  tax, 
costs,  charges,  and  commissions,  shall  be  paid  to  the  owner  of  the 
property,  or  his  legal  representatives,  or  if  he  or  they  cannot  be  found^ 
or  refuse  to  receive  the  same,  then  sach  surplus  shall  be  deposited  in 
the  Treasury  of  the  United  States,  to  be  there  held  for  the  use  of  the 
owner  or  his  legal  representatives,  until  he  or  they  shall  make  applica- 
tion therefor  to  the  Secretary  of  the  Treasury,  who,  upon  such  applica- 
tion, shall,  by  warrant  on  the  Treasury,  cause  the  same  to  be  paid  ta 
the  applicant."* 

*That  provision  of  the  act  of  August  5,  1^1  (12  Stat.,  304,  sec.  36),  which  author- 
izes, that ''  the  surplus  of  the  proceeds  of  the  sale  [for  direct  taxes],  after  satisfying 
the  tax,  •  ♦  •  shall  be  paid  to  the  owner  of  the  property,"  without  a  technical 
appropriation  act,  and  without  being  first  covered  into  the  Treasury,  is  somewhat 
anomalous.  Ther^  have  been  other  similar  statutes.  (Act  June  30, 1864, 13  Stat.,  239.;. 
direct-tax  act  March  3,  1865, 13  Stat.,  502,  sec.  6,  1  Lawrence,  Compt.  Dec,  App., 
eh.  XII,  535;  Bundy's  case.  Id.,  184;  District-Land  Office  Case,  2  Id.,  416;  Indian- 
Land  Case,  2  Id.,  369;  Rev.  Stat.,  2748;  Act  April  20,  1866, 14  Stat.,  40,  sec.  2 ;  De- 
ficiency Appropriation  act  August  5, 18^,  22  Stat.,  267 ;  Osage  Land  Case,  po9U) 

Under  the  act  of  July  16, 1866  (14  Stat.,  175),  and  the  instructions  of  the  President 
therein  referred  to,  certain  ''school  farms''  were  authorized  to  be  sold,  and  it  was 
provided,  that  "  the  proceeds  of  said  sales,  after  paying  expenses  of  the  surveys  and 
sales,  shall  be  invested  in  United  States  bonds,  the  interest  of  which  shall  be  appro- 
priated, under  the  direction  of  the  Commissioner,  to  the  support  of  schools,  without 
distinction  of  color  or  race,  on  the  [islands^in  the  [parishes  of  Saint  Helena  and  Saint 
Luke." 
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This  act  of  August  5, 1861,  does  not  in  terms  specifically  make  an  ap- 
propriation, but  it  explicitly  directs  payment  to  be  made  '^  by  warrant  on 
the  Treasory."  This  gave  the  claimant  a  right  of  action.  (United 
States  V.  Taylor,  104  U.  S.,  216.)  And  it  may  be  that,  by  inferenoe,  it 
makes  an  appropriation.  But,  if  so,  it  does  not  follow  that  the  act  of 
June  7, 1862,  makes  an  appropriation,  because  there  is  in  this  act  no 
provision  for  a  warrant  for  payment.  The  absence  of  such  provision  in 
the  act  of  June  7, 1862,  reasonably  raises  an  inference  against  the  exist- 
ence of  an  appropriation  or  an  authority  to  make  payment  to  any  State. 
The  eighth  section  of  the  act  of  July  16, 1866  (14  Stat.,  176),  in  relation 
to  the  proceeds  of  sales  of  <<  school  forms,''  is  of  like  character  with  the 
Act  of  August  5, 1861.  It  specifically  declares,  that  <<the  proceeds  of 
49aid  sales,  *  *  *,  shall  be  invested  in  United  States  bonds,  the 
interest  of  which  shall  be  appropriated,  under  the  direction  of  the  Com- 
tnifisioner,  to  the  support  of  schools."  This  money  never  came  into  the 
Treasury,  but  was  expressly  appropriated,  and  the  proper  oflScer  was 
designated  to  expend  it  without  any  delay,  and  without  the  perform- 
ance of  any  conditions  precedent  by  the  beneficiaries. 

VII.  The  act  of  June  7, 1862,  provides  general  legislation,  and,  there- 
fore, should  not  be  construed  as  making  an  appropriation,  without  clear 
words  for  that  purpose;  which  it  does  not  contain. 

Legislative  provisions  found  in  an  annual  appropriation  act  will  gen- 
erally be  construed  as  applicable  only  to  the  appropriations  therein 
made,  if  their  language  may  reasonably  be  so  limited.  Such  provisions 
will  not  generally  be  construed  to  be  permanent  legislation,  unless  that 
purpose  appears  with  reasonable  clearness  (Minis  t^.  United  States,  15 
Pet.,  445;  Artificial-Limbs  Case,  2  Lawrence,  Gompt.  Dec,  397).  Upon 
the  same  or  analogous  principles,  a  clause  in  an  act  providing  general 
legislatkm  will  not  be  construed  as  making  an  appropriation,  unless 
;such  purpose  be  clear.  The  reasons  for  this  are  stronger  than  the  reasons 
for  the  rule  as  to  general  legislation  on  appropriation  acts.  It  is  mach 
more  usual  to  engraft  general  legislation  on  appropriation  acts,  than 
appropriation  provisions  on  act»  providing  general  permanent  legisla- 
tion, 

Vni.  Contemporaneous  construction,  long  continued,  and  undisputed 
for  twenty  years,  is  against  the  claim  that  the  act  of  June  7,  1862, 
makes  an  appropriation.  'So  money  has  ever  been  carried  to  the  credit 
of  any  State  under  this  act  on  the  books  of  the  Treasury  Department. 
Ko  claim  has  ever,  until  recently,  been  made  on  behalf  of  any  State. 
The  money  covered  by  the  section  of  the  act  under  consideration  has 
been  applied  to  other  purposes.  The  President  treated  the  act  aa  hav- 
ing been  repudiated  by  the  States.* 

*  Section  11  of  the  act  of  Jane  7, 1802,  required  sales  to  be  made  by  the  commisBioo- 
era  "under  the  direction  of  the  President."  His  "directions"  arp  dated Septembe r 
16,  1863  (Senate  Ex.  Doc.  No.  24,  Ist  sees.,  46th  Congress,  2'^),  and  apply  onlj  to 
^Sonth  Carolina.  The  act  was  originally  designed  to  apply  to  aU  the  States  in  which 
tax  sales  were  made. 
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IX.  The  provisions  of  the  twelfth  section  of  the  act  of  Jane  7, 1862, 
proposing  payment  to  States,  (1)  have  been  superseded  or  have  become 
obsolete,  (2)  were  never  accepted  by  any  State,  and  (3)  were  temporary 
in  their  character,  and  have  ceased  to  be  in  force  by  their  own  limita- 
tion. 

1.  Th^  first  branch  of  this  proposition  is  supported  by  several  con* 
siderations : 

(1).  The  doctrine  is  fully  recognized,  that  repeals  by  implication  are 
not  favored,  and  that  the  conflict,  by  which  a  subsequent  statute  works 
the  repeal  of  a  former  one  by  implication,  must  be  such  that  both  can- 
not stand  together.  (McOool  v.  Smith,  1  Black,  459;  United  States  v. 
Taylor,  104  U.  S.,  218.)  The  question  of  repeal  by  implication  is  one  of 
legislative  intent.  If  a  statute  makes  provision  to  secure  a  given 
object,  and  a  subsequent  statute  provides  a  plenary,  exclusive,  and 
different  mode  of  effecting  the  same  purpose,  both  modes  cannot  be 
adopted,  and  the  former  statute  is  superseded  or  repealed  by  implica- 
tion. So,  a  statute  making  provision  to  effect  a  specified  policy  i» 
necessarily  supei*seded  by  a  subsequent  statute  designed  to  secure  a 
different  and  hostile  policy,  since  it  is  absurd  to  suppose  that  Gongress- 
could,  in  such  ca«e,  intend  that  both  should  stand. 

(2).  The  fact  that  Congress  has  never  made  an  appropriation  in  favor 
of  any  State  to  execute  the  twelfth  section  of  the  act  of  June  7, 1862^ 
and  that  no  demand  has  been  made  for  any,  is  a  contemporaneous  and 
continuous  assertion  of  the  repeal,  or  that  the  provisions  referred  to  ar^ 
obsolete,  or  that  no  right  was  ever  acquired  under  them.  There  is  a 
maxim  ^*  Contemparanea  expositio  est  optima  etfortissima  in  lege!*  (Bishop^ 
Written  Laws,  104, 149;  Sedgwick,  Construction  Stat,  and  Const.  L.^ 
2d  ed.,  227,  note}  Potter's  Dwarris,  Stats,  and  Consts.,  184;  Stuart  v^ 
Laird,  1  Granch,  299;  Chestnut  v.  Shane's  Lessee,U6  Ohio,  599;  Hill  v. 
Smith,  Morris,  76;  Watson  r.  Blaylock,  2  Mill,  s.  c.  Const.,  361;  Can- 
ady  V.  George,  6  Rich.,  s.  c,  Eq.,  106;  O'Hanlon  v.  Myers,  10  Eich.^ 
128;  Swift  Co.  V.  United  States,  105  U.  S.,  695.) 

Non-usage  under  a  statute  may  help  the  implication  of  its  repeal  by 
iDConsistent  provisions  in  a  subseqd^nt  act.  (Bishop,  Written  Laws,. 
149,  citing  Leigh  v.  Kent,  3  Term  E.,  362,  364.) 

(3).  Congress  has  totally  changed  the  policy  contemplated  by  the  sec- 
tion of  the  act  under  consideration,  and  has  superseded  and  recognized 
it  as  obsolete.  The  act  of  June  7, 1862,  proposed,  on  conditions,  to 
provide  a  fund  "for  the  purpose  of  reimbursing  the  loyal  citizens''  of 
the  insurrectionary  States,  "or  such  other  purpose"  as  any  of  said 
States  might  direct,  and  "a  fund  to  aid  in  the  colonization  or  emigra- 


The  Acting  Commissioner  of  Internal  Revenue,  in  a  letter,  January  4,  1683,  to  the 
First  ComptroUer,  says: 

*  *  *  South  Carolina  is  the  only  8t«te  in  which  lands  sold  and  struck  off  to  the 
United  States  for  direct  taxes  were  suhdividod  and  resold  or  leased  as  provided  in 
section  11,  act  of  Congress  approved  June  7,  1862,  and  it  is  the  only  State  to  whioLk 
the  provisions  (»f  section  12  of  the  above-raentioned  net  can  in  any  manner  apply. 
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tion     •    •    •     of  any  free  person  of  African  descent"  who  might 
desire  to  remove  from  any  such  State. 

a.  Congress  has  made  provision  by  general  statutes  for  reimbursing 
loyal  citizens,  and  has  supplemented  all  these  statutes  by  many  private 
relief  acts.*  It  is  to  be  presumed  that  Congress  has  thus  made  all  the 
provision  deemed  necessary,  or  that  future  provision  will  be  made  to 
perfect  the  same  general  policy. 

b.  The  colonization  of '<  free  person  [s]  of  African  descent"  contemplated 
the  continued  existence  of  slavery;  but  this  policy  was  changed  by  the 
Proclamation  of  Emancipation  of  September  22, 1862  (12  Stat.,  1267), 
and  January  1, 1863  (12  Stat.,  1268),  and  by  the  XIII  Article  of  Amend- 
ment to  the  Constitution,  which  took  effect  December  18, 1865.  These 
were  followed  by  the  XIV  and  XV  Articles  of  Amendment  to  the  Con- 
stitution, and  by  laws  to  enforce  and  secure  equal  civil  and  political 
rights.  (Rev.  Stat.,  1977-2038.)  In  view  of  all  this,  it  cannot  be 
supposed  that  Congress  intended  that  the  provisions  of  section  12  of 
the  act  of  June  7, 1862,  now  under  consideration,  should  be  regarded 
as  in  force.  It  is  well  settled,  that,  when  Congress  by  a  statute  recog- 
nizes the  existence  of  a  power,  although  it  has  not  been  in  terms  pre- 
viously conferred,  this  is  generally  equivalent  to  a  grant  of  such  power 
(Otto^s  Case,  ante,  296;  State  v.  Miller,  23  Wis.,  634;  15  Op.  Att-Gen.,* 
322;  Const.  TJ.  S.,  Art.  I,  sec.  9;  Story,  Const.,  §  1331;  Holden  v.  Joy, 
17  WaU.,  234.) 

A  legislative  declaration  of  an  exception  from  a  power  generally  proves 
its  existence.  (Gibbons  v.  Ogden,  9  Wheat.,  216.)  Upon  the  same  prin- 
ciple, the  adoption  of  constitutional  amendments,  and  the  enactment  of 
statutes  which  make  plenary  provision  for  <<  reimbursing  •  •  *  loyal 
citizens,"  and  which  totally  change  the  policy  of  aiding  ^<  the  coloniza- 
tion or  emigration  •  •  •  of  any  free  person  of  African  descent,' 
must  be  regarded  as  superseding,  and  so  repealing,  all  former  provis- 
ions on  the  subject. 

2,  No  State  performed  the  conditions,  which  would  have  conferred  a 
right  to  either  of  the  payments  ijroposed  by  section  12  of  the  act  of 
June  7, 1862,  nor  secured  the  proclamation  required  by  said  section. 
This  is  only  material  as  affecting  the  question  of  good  faith  involved,  in  a 
refusal  by  Congress  to  make  appropriations  under  the  act  of  June  7, 
1862.  The  effect  of  a  refusal  is  the  same  whether  justifiable  or  not. 
But  if  justifiable,  this  will  tend  to  strengthen  the  construction,  which 
has  been  given,  of  all  the  legislation  to  which  reference  has  been  made. 
It  has  been  shown  that  on  principle,  the  States  were  bound  to  accept 
the  provisions  of  the  act  of  June  7,  1862,  within  a  reasonable  time,  or 

•  See  "The  Law  of  Claims  against  Goveniments,"  &c.,  by  WiUiatn  Lawrence  [Coa- 
grees],  House  Rep.,  No.  134,  2d  session,  43d  Congress;  act  of  March  3,  1871, 16Stot-, 
524,  providing  for  the  "Commissioners  of  Claims";  act  May  11,  1872,  17  Stat., 97; 
act  March  3,  1873,  17  Stat.,  577. 
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failing  in  this,  Oon^rress  might  in  good  faith  sapersede  them.  War  was 
then  flagrant,  and  Congress  could  not  afford  to  make  a  pledge  which 
for  any  considerable  period  would  prevent  a  change  of  policy.  Such 
change  might  be  required  by  that  highest  law,  Salus  papuli  suprema  est 
lex. 

The  proclamation  of  emancipation  may  furnish  some  evidence  on  the 
question  of  time.  Its  period  prescribed  for  a  change  of  policy  was  from 
September  22, 1862,  to  January  1, 1863 — one  hundred  days.  This  was 
sanctioned  ^by  constitutional  amendments  and  acts  of  Congress.  The 
act  of  June  7, 1862,  required  that  the  ^<  insurrection  shall  be  put  down, 
and  the  people  shall  elect  a  legislature  and  State  offtcers,  who  shall 
take  an  oath  to  support  the  Constitution  of  the  United  States,  and  such 
fact  shall  be  proclaimed  by  the  President.''  This  is  to  be  read  in  the 
light  of  history.  Efforts  had  been  made  in  some  States  by  ^<  the  peo- 
ple," of  their  own  voluntary  action,  to  set  up  or  organize  loyal  State 
governments,  but  these  were  ineffectual.  And  no  efforts  for  this  pur- 
pose were  made  under  the  act  of  June  7, 1862,  nor  within  any  reasona- 
Ue  time  thereafter.  Attempts  were  made,  after  flagrant  war  ceased, 
to  continue  in  operation  the  State  governments  existing  during  the 
war,  but  these  were  set  aside  by  military  authority.*  The  close  of  fla- 
grant war,  in  1865,  found  the  State  of  Tennessee  with  a  quasi  voluntary 
loyal  State  government  organized  by  the  aid  of  national  military  au- 
thority. The  act  of  June  7, 1862,  required,  as  a  condition  precedent  to 
the  right  of  any  State  to  payment  under  it,  that  the  President  should 
is^ne  a  proclamation  of  the  existence  of  the  facts  therein  required.  The 
resident's  Proclamation  as  to  Tennessee  of  June  13, 1865  (13  Stat.,  763), 
was  the  first  on  the  subject,  and  others  followed  at  a  later  date.t    But 

*  May  3,  1865,  Governor  Joseph  £.  Brown  issned  a  proclamation  calling  a  meeting 
of  the  legislature  May  22.  This  was  annulled  by  mil^^ary  order  of  Mi^'or-General 
Gilmore,  and  by  ordering  a  convention. 

May  8, 1865,  Governor  McGrath,  of  South  Carolina,  summoned  the  State  officers  to 
Columbia  to  resume  their  duties,  but  this  was  annulle<l  May  14,  by  military  order  of 
Msgor-General  Gilmore. 

Provisional  governors  were  appointed  in*the8C  and  other  States  by  the  President. 

May  9,  1865,  the  President,  by  proclamation,  recognized  the  State  government  of 
which  Pierpont  was  Governor,  which  may  have,  in  some  sense,  represented  a  govem- 
meDt  organized  by  the  people. 

But  all  these  governments,  except  that  of  Tennessee,  were  superaeded  by  the  recon- 
struction acts.  See  McPherson's  History  of  Keconstruction,  passim;  Lawrence's 
Speech  as  to  Virginia  in  House  Reps.,  January  13,  1870,  2d  Sess.  4l8t  Cong.,  vol.  88, 
Globe,  Part  1,  p.  431. 

i  See  schedule  of  these  in  Lawrence's  Law  of  Clai  ms  against  Governments,  208.  The 
history  of  the  reconstruction  of  the  States  declared  in  insurrection  may  be  found  in  Mo. 
Pherson's  History  of  Beconstruction ;  in  the  History  of  the  Reconstruction  Measures 
of  the  Thirty-ninth  and  Fortieth  Congresses,  186&-'68,  by  Henry  Wilson,  Hartford,  1868; " 
in  the  debates  and  legislation  of  Congress,  and  in  other  current  history.  See  speech  in 
House  Reps,  as  to  Georgia,  December  22, 1869,  2d  Sess.,  41st  Cong.,  Globe,  vol. 94,  Part 
7,  App.,  p.  34,  and  as  to  Mississippi,  March  31, 1869,  1st  Sess.  4l8t  Cong.,  Globe,  vol* 
87,  App.,  5. 
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none  of  these  pretended  to  assert  a  compliance  by  any  State  with  the 
twelfth  section  of  the  act  of  June  7,  1862.  The  proclamation  as  to 
Tennessee  expressly  reserved  the  right  to  exercise  ^^  military  law  in 
cases  where  it  shall  be  necessary  for  the  general  public  safety.''  The 
act  of  June  7, 1862,  refers  to  a  time  <<  when  such  insurrection  shall  be 
put  down."  It  required  a  loyal  State  government  in  operation.  Tlus 
contemplated  an  end  to  the  war,  not  merely  an  end  to  '<  flagrant  war,'' 
but  also  an  end  to  that  ^^  state  of  war,''  which  the  Tennessee  proclama- 
tion recognized,  and  which  was  aflbmed,  in  effect-,  to  exist  in  this  and 
other  States,  during  the  period  of  military  reconstruction  attempted  by 
President  Johnson  (proclamation  of  July  13, 1865, 13  Stat,  771),  and, 
after  this,  during  the  ^^  reconstruction  acts."  This  ^<  state  of  war"  ha» 
been  described  as  *'^non  fla^ante  beUo^  sed  nondum  oeesante  heUoP 
(Lawrence's  Law  of  Claims,  209;  Mrs.  Alexander's  Cotton,  2  Wall., 
419.)  The  act  of  June  7, 1862,  evidently  contemplated  the  election  of 
a  ^<  legislature  and  State  offtcers  "  in  each  of  the  States  therein  referred 
to,  either  under  the  laws  of  the  respective  States,  or  by  their  voluntary 
action.  But  voluntary  reorganization,  except  to  a  certain  extent  in 
Tennessee,  was  not  effected.  President  Johnson  attempted  a  recon- 
struction as  his  '<  policy,"  (proclamation  May  29,  1865, 13  Stat,  760), 
without  the  authority  of  any  statute,  but  this  did  not  look  to  volnntaiy 
State  action.  It  contemplated  executive  military  control  by  the  Presi- 
dent The  proclamation  of  April  2, 1866  (14  Stat,  811),  did  not  de- 
clare the  facts  required  by  the  act  of  June  7, 1862.  But  if  it  had  done 
so,  this  and  the  prior  proclamation  of  May  29, 1865,  were  disapproved 
by  Congress  (act  July  19, 1867, 15  Stat,  14),  and  provision  was  made 
by  that  body  for  the  reorganization  of  State  governments  in  all  the  in- 
surrectionary States,  except  Tennessee.  See  the  ^^  reconstruction  acts  " 
of  March  2, 1867  (14  Stat,  428),  March  23, 1867  (15  Stat,  2),  and  July 
19, 1867  (15  Stet,  14) ;  joint  resolutions  of  July  20, 1868  (15  Stat,  257), 
and  February  18, 1869  (15  Stat,  344);  act  of  April  10, 1869  (16  Stat, 
41) ;  proclamations  of  May  14, 1869  (16  Stat,  1125),  July  13, 1869  (16 
Stat,  1127),  and  July  15, 1869  (16  J3tat,  1129),  and  act  of  December 
22,  J869  (16  Stat,  59.)  In  Tennessee  a  State  government  was  organ- 
ized under  the  direction  of  a  military  governor,  a  civil  governor  was 
elected  March  4, 1865,  and  the  State  was  restored  to  its  relations  to  the 
Union,  prior  to  the  "  reconstruction  acts,"  by  the  joint  resolution  of 
Congress  of  July  24, 1866  (14  Stat,  364).  The  reconstruction  thus  ef- 
fected, as  to  the  States  mentioned,  evidently  did  not  secure  the  ^<  elec- 
tion of  a  legislature  and  State  ofGicers,"  as  contemplated  by  the  act  of 
June  7, 1862.  This  act  looked  to  no  such  agencies  as  those  employed 
by  the  "  reconstruction  acts,''  nor  to  the  delay  which  intervened  be- 
fore they  were  adopted.  This  reconstruction,  thus  Anally  effected  and 
accepted  by  Congress,  was  that  required  by  the  "  reconstruction  acts,'' 
executed  and  made  effectual  by  military  authority.    No  proclamation 
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was  ifisaed  by  the  President  under,  or  looking  to,  the  twelfth  section  of 
the  act  of  June  7, 1862.» 

3.  Finally,  the  twelfth  section  of  the  act  of  June  7, 1862,  was,  in  its- 
natore  and  object,  and  from  the  necessities  of  the  war,  designed  to  be 
temporary,  and,  not  having  been  accepted  by  the  States  within  the  rea- 
sonable time  evidently  required,  expired  by  its  own  limitation,  before  the 
war  dosed.  This  sufficiently  appears  ttom  the  considerations  already 
presented.  It  follows,  that  no  State  has  any  right  to  payment  under 
the  twelfth  section  of  the  direct-tax  act  of  June  7, 1862. 

The  Secretary  of  the  Treasury  will  be  advised  accordingly. 

Teeasuby  Department, 

First  Comptroller's  Office,  December  24, 1882. 


IN  THE  MATTER  OF  THE  APPOINTMENT  OF  A  SUBSTITUTE  TO  PERFORM 
THE  DUTIES  OF  CLERK  IN  THE  TREASURY  DEPARTMENT,  WITH  A 
RIGHT  TO  RECEIVE  PART  OF  THE  CLERK'S  SALARY.— SUBSTITUTE 
CASE. 


1.  There  is  no  authority  of  law,  by  which  a  sabstitnte  can  be  appointed  to  perform* 

the  datiesy  and,  by  reaaon  thereof,  receiye  any  part  of  the  salary,  of  a  clerk  in* 
the  Treasury  Department. 

2.  Such  sabfltitntion  is  unauthorized,  is  against  public  policy,  and  is  prohibited  by 

statute. 

3.  The  principles  stated  apply  also,  as  to  substitutes  for  messengers,  assistant  messen^ 

gers,  copyists,  watchmen,  laborers,  and  other  employ^  in  the  Department. 

4.  The  head  of  a  Department  may,  at  his  pleasure,  accept  the  resignation  of,  or 

remoTe,  a  clerk,  and  restore  him  to  office,  and,  in  the  mean  time,  appoint  another 
person  to  the  vacant  place ,  with  a  right  to  the  whole  salary  prescribed  by  law. 

5.  He  may  do  the  same  with  unofficial  employ^. 

6.  A  statute  may  authorise  contracts  for  seryices,  and  ^ve  authority  for  the  employ- 

ment and  payment  of  persons  in  such  mode  as  it  may  prescribe. 

September  10, 1882,  a  clerk  in  the  Treasury  Department  addressed  a 
letter  to  the  Secretary,  requesting  ^^  an  extension  of  leave  of  absence  of 
fifteen  days  •  •  •  from  September  17th,  with  x>ermission  to  employ 
a  substitute  for  that  time ;  the  person  employed  and  the  rate  of  com- 
pensation to  be  named  by  the  Secretary.''  In  other  words,  the  applica- 
tion is,  that  the  clerk  be  permitted  to  retain  her  office,  remain  absent 
- , . _-^ 

'States  were  admitted  to  representation  under  the  reconstruction  acts  as  follows: 

1.  Arkansas,  act  June  22,  1868,  15  Stat.,  72 ;  2.  North  CaroUna,  act  June  25,  1868,. 
15  Stat.,  73;  3.  South  Carolina,  act  June  25,  1868, 15  Stat.,  73;  4.  Louisiana,  act 
June  25,  1868,  15  Stat.,  73;  5.  Georgia,  act  June  25,  1868, 15  Stat.,  73;  6.  Alabama, 
act  June  25, 1868, 15  Stat.,  73 ;  7.  Florida,  act  June  25, 1868, 15  Stat.,  73 ;  8.  Virginia* 
act  January  26,  1870, 16  Stat.>  63 ;  9.  Mississippi,  act  February  23,  1870, 16  Stat.,  07  •,: 
10.  Texas,  act  March  30,  1870,  16  Stat.,  80;  act  May  4,  1870,  16  Stat.,  96. 

As  to  the  time  when  the  rebellion  was  suppressed,  see  United  States  v.  Anderson^ 
9  WaU.,  56 ;  Erwin  v.  United  States,  97  U.  S.,  393 ;  Lawrence's  Law  of  Claims  against 
Goyemments,  House  Rep.,  No.  134,  2d  seas.,  43d  Congress,  209. 
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for  a  time,  receive  the  fall  salary,  and  pay  a  portion  of  it  to  a  substi- 
tate  selected  to  perforin  the  duties  of  the  clerk  during  such  absence. 
In  this  way  the  voucher  for  payment  would  be  signed  by  the  clerk,  and 
this  only  wonld  be  presented  to  the  accounting  officers  for  settlement. 

September  15, 1882,  this  letter  was  referred  by  the  Assistant  Secretary 
of  the  Treasury  to  the  First  Comptroller  <*for  his  opinion  as  to  whether 
the  Department  can  authorize  the  request." 


Opinion  bt  William  Lawbenoe,  First  Comptroller. 

Services  are  rendered  in  the  Treasury  Department  either  by  officers, 
^^  messengers,  assistant  messengers,  copyists,  watchmen,  laborers,  and 
other  employ^"  (Be v.  Stat.,  169),  or,  in  some  cases,  by  contractors.  The 
officers  are  << appointed  by  the  President,  by  and  with  the  advice  and 
oonsent  of  the  Senate"  (Bev.  Stat.,  234,  268,  276),  or  by  the  Secretary 
of  the  Treasury,  and  the  messengers  and  other  employes  by  the  latter 
Authority.    (Rev.  Stat.,  169.) 

It  is  very  clear  that  a  substitute  cannot  be  lawfully  appointed,  or 
authorized,  to  perform  the  duties  of  an  officer. 

1.  It  is  a  sufficient  objection  to  such  appointment,  or  service,  that 
there  is  no  statute,  or  rule  of  common  law,  which  authorizes  either. 

2.  The  Constitution  of  the  United  States  requires  that  '^all  executive 
and  judicial  Officers  •  •  •  shall  be  bound  by  Oath  or  Affirmation, 
to  support  this  Constitution."    (Art  YI,  3.) 

The  statute  has  added  to  the  requirement  of  the  Constitution,  by  de- 
olaring,  that  ^^  every  person  •  •  •  appointed  to  any  office  •  •  • 
•shall,  before  entering  upon  the  duties  of  such  office,  and  before  being  en- 
titled to  any  part  of  the  salary  or  other  emoluments  thereof,  take  and 
49ubscribe''  an  oath  or  affirmation  in  these  words: 

^^I,  A  B,  do  solemnly  swear  (or  affirm)  that  I  will  support  and  defend 
the  Constitution  of  the  United  States  against  all  enemies,  foreign  and 
domestic;  that  I  will  bear  true  faith  and  allegiance  to  the  same;  that 
I  take  this  obligation  freely,  without  any  mental  reservation  or  purpose 
of  evasion,  and  that  I  will  well  and  faithfully  discharge  the  duties  of 
the  office  on  which  I  am  about  to  enter.  So  help  me  God."  (Bev.  Stat., 
1766, 1757, 1758.) 

There  is  no  authority  for  a  substitute  to  take  this  oath.  It  can  only 
be  taken  by  the  "person  elected  or  appointed  to  any  office.",  (Rev, 
Stat.,  1756.)  A  substitute  cannot  be  appointed,  as  such,  to  an  office 
held  by  another  person,  because  there  is  no  vacancy.  The  number  of 
•clerks  is  limited  by  law.  A  failure  to  perform  the  duties  of  an  office, 
at  least  for  a  limited  period,  does  not  per  se  vacate  the  office.  An  office 
is  only  vacated  by  death,  resignation,  removal,  the  acceptance  of  an 
incompatible  office,  judicial  ouster,  and,  perhaps,  by  long  abandonmeat. 

3.  The  Constitution  and  the  statute,  by  requiring  an  oath  of  office  to 
precede  the  performance  of  any  official  duty,  necessarily  exclude  the 
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right  of  any  unofficial  person  to  perform  duties  prescribed  by  statute 
for  officers. 

4.  It  is  well  settled  by  the  common  law  also  that  the  authority  to 
render  official  services  cannot  be  delegated.  Thus,  it  is  said:  <^The 
person  to  whom  any  office  or  duty  is  delegated — ^for  example,  an  arbi- 
trator, cannot  lawfully  devolve  the  duty  on  another,  unless  he  be  ex- 
pressly authorized  so  to  do."  (Broom,  Legal  Maxims,  840.)  The  maxim 
applies — ^' delegata  potestas  non  potest  delegari.^ 

5.  The  arrangement  for  a  substitute,  as  requested  in  this  case,  is 
gainst  public  policy.  The  danger  of  substituting  unskillful  service 
for  that  resulting  from  official  experience,  the  peril  of  permitting  service 
without  the  sanction  of  an  oath  to  perform  it  faithfully,  the  encourage- 
ment it  would  give  to  official  absenteeism  and  favoritism,  and  the  in- 
justice of  permitting  an  officer  performing  no  service  to  receive  com- 
pensation for  the  service  of  a  substitute,  must  all  be  manifest.  If  the 
duties  of  an  officer — a  clerk  being  an  officer — in  one  position,  may  be 
delegated,  upon  the  same  principle,  those  o'f  any  other  officer  in  any 
other  position  may  be.  It  will  not  be  pretended  that  the  head  of  a  De- 
partment or  Bureau  can,  without  specific  statutory  authority,  substi- 
tute an  unofficial  person  to  perform  his  duties.  If  unofficial  persons 
may  be  placed  in  charge  of  official  duties,  they  will  not  be  amenable  to 
the  statutory  provisions,  which  punish  official  delinquency,  and  this 
safeguard  will  be  tiiken  from  the  public.    (Bev.  Stat.,  5481-5505.) 

6.  The  employment  of  substitutes  is  prohibited  by  the  fourth  section 
of  the  legislative,  executive,  and  judicial  appropriation  act  of  August 
5,  1882  (22  Stat,  255),  as  follows  : 

Sec.  4.  That  no  civil  officer,  clerk,  draughtsman,  copyist,  messenger, 
assistant  messenger,  mechanic,  watchman,  laborer,  or  other  employee 
shall  after  the  first  day  of  October  next  be  employed  in  any  of  the  ex- 
ecutive departments,  or  subordinate  bureaus  or  offices  thereof  at  the 
seat  of  government,  except  only  at  stick  rates  and  in  such  numbers,  re- 
spectively, as  may  be  specifically  appropriated  for  by  Congress  for  such 
clerical  and  other  personal  services  for  each  fiscal  year;  and  no  civil 
officer,  clerk,  draughtsman,  copyist,  messenger,  assistant  messenger, 
mechanic,  watchman,  laborer,  or  other  employee  shall  hereafter  be  em- 
ployed at  the  seat  of  government  in  any  executive  department  or  sub- 
ordinate bureau  or  office  thereof  or  be  paid  from  any  appropriation  made 
tor  contingent  expenses,  or  for  any  specific  or  general  purpose,  unless 
jfueh  employment  is  authorised  and  payment  therefor  specifically  provided  in 
the  law  panting  the  appropriation,  and  then  only  for  services  actually  ren- 
dered in  connection  with  and  for  the  purposes  of  the  appropriation  from  which 
payment  is  made,  and  at  the  rate  of  compensation  usual  and  proper  for  such 
services,  and  after  the  first  day  of  October  next,  section  one  hundred  and 
seventy-two  of  the  Revised  Statutes,  and  all  other  laws  and  parts  of 
laws  inconsistent  with  the  provisions  of  this  act,  and  all  laws  and 
parts  of  laws  authorizing  the  employment  of  officers,  clerks,  draughts- 
men, copyists,  messengers,  assistant  messengers,  mechanics,  watchmen, 
laborers,  or  other  employees  at  a  different  rate  of  pay  or  in  excess  of  the 
numbers  authof*ized  by  appropriations  made  by  Congress,  be,  and  they 
are  hereby,  repealed ;  and  thereafter  all  details  of  civil  officers,  clerks, 
or  other  subordinate  emjiloyees  from  place's  outside  of  the  District  of 
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Columbia  for  dnty  within  the  District  of  Colanibia,  except  temporary 
details  for  duty  connected  with  their  respective  offices,  be,  and  are 
hereby,  prohibited  ^  and  thereafter  all  moneys  accruing  from  lapsed 
salaries,  or  from  unused  appropriations  for  salaries,  shall  be  covered 
into  the  Treasury. 

It  is  equally  certain  that  any  arrangement  by  which  a  substitute 
would,  by  reason  of  i)erforming  the  duties  of  an  officer,  be  entitled  in 
future  to  receive  any  part  of  the  salary  of  such  officer  is  unlawful.  There 
is  no  statute  or  rule  of  common  law  which  sanctions  a  contract  to  give 
such  right.  1 1  is  expressly  prohibited  by  the  statute  giving  every  officer 
a  right  to  his  salary,  and  by  the  statute  declaring,  that  ^^  all  transfers 
and  assignments  made  of  any  claim  upon  the  United  States,  or  of  any 
part  or  share  thereof,  or  interest  therein,  •  •  •  shall  be  absolutely 
null  and  void,  unless  •  •  •  made  •  •  •  after  •  •  •  the  issuing 
of  a  warrant  for  the  payment  thereof  (Rev.  Stat.,  3477.)  It  is  weD 
settled  that  this  provision  is  not  directory,  but  mandatory.  Even  with- 
out the  statute  such  assigiynent  of  any  part  of  a  salary  is  void  at  com- 
mon law  as  against  public  policy.  (Glaims-Assigument  Case,  ante  13; 
Bliss  V.  Lawrence,  68  K  T.,  442;  Billings  v.  O'Brien,  45  How.,  K  T., 
Pr.,  400.)  The  statute  cited,  and  the  principles  stated,  may  not  all  be 
applicable  as  to  substitutes  for  <^  messengers,  assistant  messengers,  copy- 
ists, watchmen,  laborers,  and  other  employ^"  but  most  of  them  are  so, 
and  exclude  any  authority  to  employ  or  pay  substitutes. 

The  head  of  a  Department  may,  at  his  pleasure,  accept  the  resignation 
of,  or  remove,  a  clerk,  and  restore  him  to  office,  and  in  the  mean  time  ap- 
I)oint  another  person  to  the  vacant  place,  with  a  right  to  the  whole  salary 
prescribed  by  law.  He  may  do  the  same  with  unofficial  employ^.  Bat 
there  can  be  no  lawful  arrangement  between  an  officer  or  employ^  oc- 
cupying a  iH>sition  in  the  Department  and  any  other  person  as  a  sub- 
stitute for  a  division  of  the  compensation  fixed  by  law. 

In  rare  cases  services  may  be  provided  for  by  contract.  (Bev.  Stat., 
3577,  3578,  3679,  3733,  3737.)  Neither  the  contract,  nor  the  right  to 
compensation  under  it,  can  be  lawfully  assigned.  (Bev.  Stat,  3737.) 
Under  a  general  statutory  power  to  make  contracts  for  services,  and  to 
fix  the  amount  of  compensation,  there  may  be  a  principal  contractor, 
entitled  to  receive  payment,  and  authorized  to  employ  such  x>6r8ons, 
and  on  such  terms  as  to  payment,  as  he  may  deem  proper.  But  when 
the  head  of  a  Department  makes  a  contract  for  the  services  of  specified 
persons  at  a  fixed  compensation  for  time  of  service,  there  can  be  no  sub- 
stitution of  any  other  persons,  except  by  mutual  consent  in  a  form  eqoal 
to  a  new  contract^  and  in  no  event  can  there  be  an  arrangement  to  ac- 
cept the  services  of  a  substitute,  with  a  portion  of  the  compensation  for 
such  service  to  be  paid  to  any  other  person. 

The  Secretary  of  the  Treasury  is  advised  that  the  axipllcation  in  this 
case  for  permission  to  employ  a  substitute  cannot  lawfully  be  granted. 

Theasuky  Department, 

First  Comptroller's  Office,  December  LM),  188L\ 
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IN  THE  MATTER  OF  THE   SETTLEMENT  OF  THE  ACCOUNTS  OF  DIPLO- 
MATIC AND  CONSULAR  OFFICERS.— CONSULAR-ACCOUNTS  CASE. 


I.  The  law  requires  that  one  set  of  the  duplicate  original  vouohers,  which  are  trans- 
mitted by  diplomatic  and  consular  officers  to  the  Department  of  State,  for  sundry 
contingent  and  miscellaneous  disbnrsements,  shall  be  filed  for  settlement  with 
the  proi>er  accounting  officers  of  the  Treasury  Department. 

'2.  The  proper  accounting  officers  of  the  Treasury  Department  are  required  to  settle 
and  adjust  all  such  accounts.  The  approval  thereof  in  the  Department  of  State 
is  not  conclusive  on  the  accounting  officers  of  the  Treasury  Department. 

3.  This  resulta  from  the  fact,  that  the  Bureau  of  Accounts  in  the  Department  of  State 

cannot  finally  settle  such  accounts. 

4.  When  a  diplomatic  or  consular  officer  draws  his  draft  on  the  Secretary  of  State  for 

the  purpose  of  raising  money  to  make  payment  of  such  accounts,  it  should  not 
be  paid  by  the  disbursing  clerk  of  the  Department  of  State,  but  upon  a  requisi- 
tion made  by  the  Secretary  of  State  (with  the  draft  attached)  upon  the  Secretary 
of  the  Treasury,  and  the  diplomatic  or  consular  officer  should  be  charged  there- 
with. • 

The  statute  provides  for  a  disbarsing  clerk  in  the  Department  of 
State.  (Bev.  Stat.,  169, 173, 174, 176,  201.)  The  act  of  June  20, 1874 
(18  Stat,  90),  makes  an  appropriation  <^for  six  chiefs  of  bureaus,  (con- 
sular, diplomatic,  accounts,  rolls  and  library,  statistics,  and  indexes  and 
archives,)  at  two  thousand  four  hundred  dollars  each,  fourteen  thou- 
sand four  hundred  dollars."  There  is  no  statute  which  defines  the  du- 
ties of,  or  otherwise  creates,  a  bureau  of  accounts,  or  a  chief  of  such 
bureau,  in  the  Department  of  State.  The  act  of  March  3, 1875  (18  Stat., 
349),  provides  that  ^Hhe  chief  of  the  Bureau  of  Accounts  may  be  ap- 
pointed by  the  head  of  the  Department  disbursing  clerk  of  the  Depart- 
ment of  State." 

In  a  correspondence  between  the  Treasury  and  State  Departments  in 
1882,  questions  were  considered  as  follow :  * 

^^  1.  Whether  the  disbursing  clerk,  who  is  chief  of  the  Bureau  of  Ac- 
counts, and  who  settles  sundry  accounts  of  consular  officers,  and  pays 
such  balances  as  he  finds  due,  must,  in  rendering  his  accounts  to  the 
Treasury  Department,  furnish  the  vouchers  upon  which  he  acyusted 
said  accounts  f 

*^  2.  Have  the  accounting  officers  of  the  Treasury  Department  the  right 
to  re-examine  those  vouchers  and  to  decide  upon  the  audit  of  the  De- 
partment of  State;  and  are  they  restricted  to  evidence  showing  the 
payment  of  the  money,  the  purposes  for  which  it  was  paid,  and  that 
payment  was  approved  by  the  Department  f 

^  3.  In  connection  with  this  the  inquiry  arises,  did  the  creation  by  Con- 
gress of  a  Bureau  of  Accounts  in  the  Department  of  State  invest  that 
Department  with  authority  to  finally  settle  said  accounts  f 

^<  4.  What  is  the  proper  mode  of  paying  drafts  drawn  by  diplomatic 

*  May  26,  1882,  letter  of  the  Secretary  of  the  Treasury  to  the  Secretary  of  State. 
Jnne  17, 1862,  letter  of  Secretary  of  State  in  reply. 

September  19,  1882,  letter  of  Williara  Lawrence,  First  Comptroller,  to  the  Hon. 
Frederick  T.  Frelinghuysen,  Secretary  of  State.    (Letter  Book,  p.  233.) 
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and  consular  officers  ou  the  Secretary  of  State  to  secure  paymeut  of 
such  accounts  t  ^ 

A  letter  of  the  Honorable  Secretary  of  State,  dated  June  17, 1882,  to 
the  honorable  Secretary  of  the  Treasury  on  these  subjects  was  by  the 
latter  referred  to  the  First  Comptroller  for  his  opinion,  which  was  ac- 
cordingly prepared  and  transmitted  to  the  Secretary  of  the  Treasury 
June  26, 1882. 

September  19, 1882,  the  First  Comptroller  addressed  a  letter  to  the 
Honorable  Secretary  of  State,  saying: 

"The  accounts  of  E.  0.  Morgan,  disbursing  clerk  of  your  Depart- 
ment, for  contingent  expenses  of  consulates,  &c.,  to  December  31, 1881, 
have  been  adjusted  by  the  Fifth  Auditor  and  referred  to  this  office  for 
final  action. 

"In  the  adjustment  of  said  accounts  the  Auditor  has  thought  proper 
to  suspend  all  payments  made  by  Mr.  Morgan  which  are  not  sustained 
by  the  vouchers  of  the  consular  officer.  In  those  cases  where  the  con- 
sular officer  has  drawn  on  you  for  the  amount  shown  by  his  account, 
and  sustained  by  the  proper  vouchers,  Mr.  Morgan  has  paid  the  drafts 
from  funds  in  his  hands,  and  filed  them  and  the  account  current  as  hi» 
vouchers  in  his  accounts,  retaining  the  vouchers  on  which  the  account 
was  predicated.  The  Auditor  does  not  deem  these  papers,  supported 
by  the  vouchers,  a  proper  warrant  for  him  to  allow  the  payment,  and 
hence  he  has  suspended  said  amounts. 

"  I  find,  upon  an  examination  of  similar  accounts,  that  this  pracdoe 
has  prevailed,  and  that  the  disbursements  made  by  Mr.  Morgan  and  his 
predecessors  have  been  allowed  upon  similar  evidence  of  payment,  and 
in  view  of  this  fact,  and  that  j'our  Department  has  not  been  inSormed 
that  any  change  in  the  practice  had  been  made  by  the  accounting  officers, 
I  have  directed  that  the  accounts  now  in  my  office  be  settled  as  here- 
tofore, ♦    •    *  so  as  to  close  out  the  last  fiscal  year.  •    ♦    *." 

The  letter  then  refers  to  the  opinion  given  to  the  Secretary  of  the 
Treasury  by  the  First  Comptroller  June  26,  1882,  and  gives  a  copy 
thereof,  material  portions  of  which  are  as  follow : 

The  practice  of  settling  these  accounts  (or  a  portion  of  them)  in  the 
Department  of  State  is  of  long  standing,  and  is  prior  to  the  organiza- 
tion of  the  Bureau  of  Accounts,  and  the  payments  made  by  the  disbursing 
clerk  ou  such  accounts  have  been  allowed  by  the  Fifth  Auditor  and  First 
Comptroller,  upon  the  presentation  of  the  account  current  and  the  re- 
ceipt of  the  party  to  whom  payment  was  made,  or  in  cases  where  drafts 
are  drawn,  the  surrender  of  the  draft — the  transaction  bearing  the  ap- 
proval of  the  S^^retary  of  State  or  one  of  his  assistants.  This  has  al- 
ways been  considered  a  sufficient  warrant  for  the  disbursing  clerk  in  the 
settlement  of  his  accounts. 

The  Fifth  Auditor  ♦  ♦  •  insists,  that  the  vouchers  appertaining  to 
each  consular  account  should  be  transmitted  to  the  Treasury  Depart- 
ment with  the  disbursing  clerk's  accounts. 

The  letter  of  the  Secretary  of  State  to  the  Secretary  of  the  Treasury 
states  that  "  The  consular  regulations  prescribed  by  the  President,  and 
which  have  the  force  and  effect  of  law,  direct  that  certain  specified  ac- 
counts of  consuls  shall  be  transmitted  directly  to  this  (State)  Depart- 
ment. Amongst  these  are  rent  and  miscellaneous  expeises,  accounts 
for  derk  hire  and  for  pay  of  persons  employed  but  not  formally  com- 
missioned, as  guards  and  interpreters'  accounts,  for  rent  of  prisons,  &c — 
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in  short,  all  accounts  specially  ordered  by  this  Department  It  further 
states  ^^  that  the  Department  of  State  is  charged  with  their  examination 
and  adjustment.  The  right  and  the  duty  of  this  (State)  Department  to- 
settle  these  accounts  is  not  questioned  by  the  Fifth  Auditor,  nor  can  it 
be  questioned." 

The  "  consalai*  regulations '^referred  to  above  are  evidently  as  follow  r 
Art.  XXYI,  section  500,  page  173,  which  states  that  <^  the  following  sep- 
arate accounts  are  to  be  transmitted  to  the  Department  of  State,''  as> 
named  above  in  the  letter  of  the  Secretary. 

Section  501,  page  174,  designates  the  accounts  to  be  sent  directly  to 
the  Fifth  Aaditor.  Section  502,  page  174,  states  that  the  accounts  sent 
to  the  Department  of  State  should  be  in  duplicate  in  order  that  one  set 
may  be  retained  in  the  Department.  Sections  530  and  531,  page  181, 
designate  the  Departments  on  which  said  officers  shall  draw  drafts. 

The  act  of  June  20, 1874  (18  Stat.,  90),  organizing  a  Bureau  of  Ac- 
counts in  the  Department  of  State,  does  not  confer  any  special  powers  to 
adjust  accounts,  but  such  Bureau  of  Accounts  is' simply  designated  as 
a  bureau  to  receive  and  examine  the  accounts  directed  to  be  transmitted 
by  section  500  of  the  Eegulations.  The  act  of  March  3, 1875  (18  Stat.,. 
349),  authorizes  the  appointment  of  the  chief  of  the  Bureau  of  Accounts- 
as  disbursing  clerk  of  the  Department,  but  confers  no  powers  on  him 
other  than  those  delegated  todisbursingclerks  in  the  several  Departments^ 

It  is  admitted  that  the  Eegulations  have  all  the  force  and  effect  of 
law,  but  only  so  far  as  they  conform  to  the  law.  A  regulation  in  viola- 
tion of  law  can  have  no  force  or  effect  whatever.  Regulations  are  for 
the  purpose  of  securing  uniform  practice  under  the  law,  or,  in  other 
words,  for  more  effectually  carrying  out  the  legal  enactments  to  which 
they  refer.  Mr.  Morgan,  in  the  presentation  of  his  accounts,  furnishes- 
the  evidence  of  payment,  the  account  on  which  the  payment  is  predicated^ 
and  the  official  approval  of  the  Department  of  said  payment.  He  is  an 
officer  of  the  Department,  and,  as  such,  he  must  obey  the  mandates  of 
the  Secretary.  He  has  accounted  for  the  moneys  received  and  dis- 
bursed by  him,  and  his  integrity  is  not  questioned.  The  refusal  to  fur- 
nish the  vonchejrs  to  the  Fifth  Auditor  is  not  his,  but  that  of  the  Secre- 
tary of  State.  His  record,  as  to  the  performance  of  his  duties,  is  full 
and  clear.  The  question  at  issue  is,  can  the  accounting  officers  of  the 
Treasury  go  behind  that  record  [his  action  In  approving  accounts]  t 

If  he  has  the  legal  right  to  settle  finally  the  accounts  in  question,  under 
orders  of  the  Secretary,  or,  in  other  words,  if  the  Department  of  State 
can  legally  and  finally  settle  them,  its  action  cannot  be  revised  nor  re- 
versed by  any  other  Department,  and  consequently  the  vouchers  are  of 
no  value  to  any  other  Department,  other  than  those  which  show  the  na- 
ture and  the  amount  of  payment.  The  latter  are  necessary  to  show  what 
appropriations  should  be  charged  or  credited.  As  the  practice  now  ex- 
ists, a  part  of  the  accounts  are  settled  by  the  Department  of  State,  and 
a  part  by  the  Treasury  Department.  This  presents  a  strange  anomaly^ 
and  is  conclusive  to  my  mind  that  the  present  practice  is  wrong.  If  the 
Department  of  State  can  settle  a  portion  of  them,  it  can  settle  all,  and 
the  Treasury  Department  has  no  right  to  adjust  any;  and  vice  versa. 

The  Regulations  require  consular  officers  to  transmit  certain  accounts, 
and  vouchers  to  the  Department  of  State,  but  I  fail  to  find  any  author- 
ity to  settle  them  there.  My  construction  of  section  500  of  the  Regula- 
tions is,  that  the  Department  of  State  shall  receive  them,  examine  them,, 
and,  after  approving  or  disapproving  them,  or  any  part  of  them,  refer 
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them  to  the  Treasury  Department  for  settlement ;  and  this  opinion  is 
confirmed  by  the  clause  in  section  502  of  said  Begnlations,  which  says, 
that  ^'  they  should  be  prepared  in  duplicate,  with  duplicates  of  the  accom- 
panying vouchers,  in  order  that  one  set  may  be  retained  in  the  Depart- 
ment." This,  by  implication  at  least,  infers  that  the  other  set  shall  be 
«ent  to  the  Treasury  Department  for  adjustment  This  is  confirmed  by 
the  clause  of  section  523  of  the  Begulations,  that  ^<  the  accounting  offi- 
<cers  [of  the  Trecisury]  •  •  •  are  required  to  see  that  no  x>er8on 
receives  money    •    ♦    •    but  by  lawful  title." 

Internal  revenue  officers  are  required  to  transmit  certain  accounts  to 
the  Commissioner  of  Internal  Bevenue,  but,  after  they  have  been 
properly  inspected  by  him,  they  are  referred  to  the  Auditor  for  settle- 
ment. The  right  to  receive  does  not  imply  the  right  to  ai^nst  and 
settle  finally. 

Section  236  Bevised  Statutes  enacts  that  ^<  all  claims  and  demands 
whatever  by  the  United  States  or  against  them,  and  all  accounts  what- 
ever in  which  the  United  States  are  concerned,  either  as  debtors  or  as 
•creditors,  shall  be  settled  and  adjusted  in  the  Department  of  the  Treas- 
ury." The  proper  construction  of  this  section  is,  that  all  claims,  demands, 
and  accounts,  except  in  ca^es  where  Congress  shall  specifically  state  oiker- 
^joise^  shall  be  settled  here.  In  certain  cases  of  payments  under  treaties, 
or  by  joint  commission,  as  in  the  case  of  the  fishery  award.  Gongreas 
^enacted  that  the  amounts  should  be  determined  and  paid  by  the  Depar^ 
ment  of  State,  otherwise  it  could  not  have  been  done. 

Section  277  Bevised  Statutes  states  that  'Hhe  Fifth  Auditor  shall  re- 
*ceive  and  examine  all  accounts  accruing  in  or  relative  to  the  Depart- 
ment of  State."  This  refers  to  those  claims  and  demands  stated  in 
section  236  Bevised  Statutes,  and  which,  under  section  500  of  the  Beg- 
ulations, are  transmitted  to  the  Department  of  State.  In  short,  this 
section  designates  who  shall  settle  and  adjust  the  accounts  named  in 
section  600  of  the  Begulations.  Had  the  law  contemplated  the  settle- 
ment of  these  accounts  in  the  Department  of  State,  it  would  have  ex- 
pressly stated  it,  as  it  does  in  defining  the  duties  of  the  Fifth  Auditor. 
[The  statute  expressly  requires  that  ^^such  accounts,  with  tiie  wnuiken 
necessary  to  the  correct  and  prompt  settlement  thereof,  shall  be  sent 
•  ••  to  the  Bureau  to  which  they  pertain."]  (Bev.  Stat.,  3622}  Wat- 
kins  V.  United  States,  9  Wall.,  764.)  As  the  expenses  named  in  section 
^00  of  the  Begulations  are  incurred  under  instructions  of  the  State  De- 
partment, it  is  necessary  that  they  should  be  rendered  to  that  Depart- 
ment for  Its  scrutiny,  in  order  to  ascertain  if  the  expenditures  are  prop^, 
and  in  accordance  with  such  instructions,  before  being  adjusted  as  re- 
quired by  section  236  Bevised  Statutes ;  and  the  approval  of  the  Depart- 
ment of  State  is  a  voucher  to  the  accounting  officers  that  the  account 
is  a  proper  one  for  examination  and  report  in  the  Treasury  Department. 
Oonsular  officers  are  required  to  give  bond  for  the  faithful  performance 
of  their  duties,  and  for  the  payment  of  balances  found  due  to  the  United 
States.  These  balances  must  be  ascertained  on  an  account  stated  by 
the  Fifth  Auditor,  and  certified  by  the  Comptroller  to  the  Begister  of 
the  Treasury,  where  it  is  officially  recorded.    (Rev.  Stat,  191.) 

Section  269  Bevised  Statutes  makes  it  the  duty  of  the  First  Comp- 
troller "to  superintend  the  recovery  of  all  debts  certified  by  him  to  be 
•due  to  the  United  States,  and  for  that  purpose  to  direct  all  such  suits 
and  legal  proceedings."  Hence  he  can  only  institute  suits  for  balances 
found  due  by  the  Treasury  Department  and  certified  by  him.  The  law 
evidently  designs  that  the  accounts  of  consular  officers  shall  be  settled 
in  such  manner  as  will  render  their  sureties  liable  for  balances  due  to  the 
United  States  as  certified  by  the  First  Comptroller,  and,  in  order  to  do 
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thia,  they  mast  be  adjasted  by  the  Fifth  Auditor  and  eventnally  be- 
come a  matter  of  record  on  the  books  of  the  Treasury.  The  First  Comp- 
troller cannot  institute  suits  on  accounts  settled  in  the  Department  of 
State^  as  there  is  no  record  here  of  such  transactions.  In  a  word,  the 
practice  of  settling  such  accounts  in  the  Department  of  State  [in  prac- 
tical effect]  bars  the  Government  from  legal  proceedings  against  the 
sureties. 

In  the  case  of  George  G.  Driggs,  late  commercial  agent  at  HulL  who^ 
in  the  opinion  of  the  Secretary  of  State,  was  a  debtor  to  the  United 
States,  the  Solicitor  of  the  Treasury  was  asked  to  institute  proceedings 
against  his  sureties  to  recover  the  amount  due.  The  Solicitor  requested 
the  First  Comptroller  to  prepare  the  necessary  papers,  but  an  examina- 
tion of  the  books  of  the  Treasury  Department  showed  that  no  such  ac- 
counts had  been  settled  there,  and  no  balances  had  been  certified  by 
the  Comptroller.  No  transcript  could  be  furnished,  and  no  action  could 
be  had  against  the  sureties.  This  case  is  fully  set  out  in  letter  of  Jan- 
uary 19, 1882,  to  the  Solicitor  of  the  Treasury. 

There  can  be  no  question  that  the  law  contemplates  and  requires  that 
the  accounts  of  all  officers  of  the  United  States,  and  especially  of  those 
officers  who  give  bonds,  and  who  are  of  themselves  and  with  their  sure- 
ties directly  amenable  to  the  Government,  ^^  shall  be  settled  and  adjusted 
in  the  Department  of  the  Treasury."  Their  bonds  are  filed  in  the  Treas- 
ury Department,  in  order  that  they  may  be  prosecuted  to  recover  amounts 
due  the  Government,  and  this  cannot  be  done  unless  the  accounts  are 
settled  in  the  Treasury  Department.  As  officers  of  the  Government, 
their  accounts  must  be  settled  in  their  names,  and  they  be  held  respon- 
sible. When  such  accounts  are  settled  in  the  Department  of  State,  and 
the  payments  made  by  j;he  disbursing  clerk  there,  the  consular  officer 
and  his  sureties  are  released  from  all  responsibility,  and  the  disbursing 
clerk  becomes  liable  in  his  stead.  Such  a  practice  is  not  only  inexpe* 
dient,  but  is,  in  my  opinion,  without  warrant  of  law. 

If  the  Department  of  State  can  settle  a  part  of  the  accounts  of  con- 
suls, for  contingent  expenses,  it  should  settle  them  all,  but  this  it  is  un- 
able to  do  in  cases  where  the  fees  are  applied  to  such  expenses,  and 
hence  they  cannot  be  divided  between  two  Departments.  The  Depart- 
ment of  State  is  as  fully  competent  to  settle  accounts  for  relief  of  sea- 
men— in  fact  every  account  consular  officers  may  render;  for  the  right 
to  settle  one  implies  the  right  to  settle  all. 

As  I  have  stated,  my  opinion  is,  that  the  right  of  a  Department  to  set- 
tle and  pay  an  account  carries  with  it  the  right  to  retain  the  vouchers^ 
and  that  the  only  duty  left  for  the  Treasury  Department  to  perform  in 
such  cases  is,  to  ascertain  that  the  payments  were  made  from  the  proper 
appropriations  and  under  proper  approval.  Such  has  been  the  practice 
heretofore,  and,  as  the  accounts  now  before  me  conform  to  that  practice, 
and  as  neither  the  State  Department  nor  its  disbursing  clerk  has  been 
informed  that  any  change  was  contemplated,  I  shall  allow  the  accounts 
here,  as  formerly,  so  that,  in  justice  to  the  Department  of  State,  this 
practice  should  continue,  until  due  notice  has  been  given  to  the  contrary. 
I  am  fully  convinced  that  said  practice  is  contrary  to  the  provisions 
of  law;  that  it  should,  without  delay,  be  changed  to  conform  thereto; 
that  all  such  accounts,  after  being  examined  in  the  Department  of  State, 
should,  with  the  vouchers,  be  referred  to  the  Fifth  Auditor  for  settle- 
ment and  report;  and  that,  when  drafts  predicated  on  such  accounts 
are  drawn  on  the  Secretary  of  State,  they  should  not  be  paid  by  the 
disbarsing  clerk  of  the  Department  of  State,  but  upon  a  requisition  of 
the  Secretary  of  State  (with  the  draft  attached)  upon  the  Secretaiy  of 
the  Treasury,  and  the  consular  officer  charged  therewith.  Diplomatic 
H.  Ex.  219 ^23  r 
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or  coDsalar  officers  do  Dot  advance  money  to  pay  sucL  vonchers.  They 
respectively  draw  drafts  on  the  Secretary  of  State,  and  negotiate  them 
with  bankers  abroad,  and  in  settlement  of  their  accounts  in  the  Treas- 
ury Department  they  are  credited  with  vouchers,  and  with  loss  by 
exchange,  and  charged  with  the  amount  of  the  drafts. 

This  practice  will  comply  with  the  law,  will  give  the  Department  of 
State  the  same  control  over  the  accounts  that  it  now  has,  will  make  the 
officers  liable  under  their  bonds  for  moneys  due  from  them,  and  will 
make  the  records  of  the  Treasury  Department  a  complete  exhibit  of  their 
accounts  with  the  Government. 

I  therefore  suggest  that  this  practice  commence  with  the  present  fis- 
cal year.* 
TREA.SUEY  Department, 

First  Comptroller's  Office,  December  22,  1882. 


*  The  classes  of  acconnts,  to  which  reference  is  here  made,  are  generally  snch  as  are 
covered  by  appropriations  in  the  consular  and  diplomatic  appropriation  act  of  March 
3,  1883,  as  follow  : 

For  contingent  expenses  of  foreign  intercourse  proper,  and  of  all  the  miaaioDB 
abroad,  eighty- five  thousand  dollars. 

For  contingent  expenses  of  United  States  consnlates,  snch  as  stationery,  book- 
cases, arms  of  the  Uuited  States,  seals,  presses,  and  flags,  rent,  freight,  postage,  and 
other  necessary  miscellaneous  matters,  one  hundred  ana  ten  thousand  dollars. 

For  bringing  home  from  foreign  countries  persons  charged  with  crimes,  ftnd  ex- 
penses incidental  thereto,  five  thousand  dollars. 

«  •  «  «  •  V  • 

For  expenses  which  may  be  incurred  in  acknowledging  the  services  of  masters 
jind  crews  of  foreign  vessels  in  rescuing  American  citizens  from  shipwreck,  four  thou- 
sand five  hundred  dollars. 

To  meet  the  necessary  expenses  atteudHUt  upon  the  execution  of  the  neutrality 
act,  to  be  expended  under  the  direction  of  the  President,  pursnant  to  the  requirement 
of  section  two  hundred  and  ninety -one  of  the  Revised  St-atute8,  ten  thousand  dollars, 
or  so  much  thereof  as  .may  be  necessary. 

For  contribution  to  the  maintenance  of  the  International  Bureau  of  Weights  and 
Measures,  in  conformity  with  the  terms  of  the  convention  si^ed  May  twentieth, 
eighteen  hundred  and  seventy-five,  to  be  expended  under  the  direction  of  the  Secre- 
tary of  State,  two  thousand  two  hundred  and  seventy  dollars. 

For  contribution  to  the  maintenance  of  the  International  Prison  Commission,  to 
be  expended  under  the  direction  of  the  Secretary  of  State,  two  hundred  and  fifty 
^dollars. 

There  are  some  other  special  accounts  of  the  same  character.  The  appropriation 
act  provides  for  expenses  as  follow : 

For  rent  of  prisons  for  American  convicts  in  Siam  and  Turkey,  and  for  wages  of 
keepers  of  the  same,  two  thousand  dollars. 

For  rent  of  prison  for  American  convicts  in  China,  one  thousand  five  handred 
dollars. 

For  wages  of  keex>er8,  care  of  offenders,  and  exi)ense6  in  China,  nine  thousand  trt 
hundred  dollars. 

For  rent  of  prison  for  American  convicts  in  Japan,  seven  hundred  and  fifty  dollan. 

For  wages  of  keepers,  care  of  offenders,  and  expenses  in  Japan,  five  thonsaod 
dollars. 

For  rent  of  court  house  and  jail,  with  grounds  appurtenant,  at  Yeddo,  or  sach 
other  place  in  Japan  as  shall  be  designated,  three  thousaud  eight  hundred  and  filty 
dollars. 

For  rent  of  buildings  for  legation  and  other  purposes  at  Peking,  or  snch  other 
place  in  China  as  shall  be  designated,  three  thousand  one  hundred  dmlars. 

Under  the  above  appropriations,  consular  officers  draw  for  the  amounts  due,  as  shown 
by  their  accounts,  and  their  drafts  are  paid  by  requisitions  on  the  Secretary  of  the 
Treasury,  and  their  accounts  settled  in  this  Department  as  provided  by  law.  DipU>- 
matic  officers  draw  on  the  Secretary  of  State — consular  officers,  marshals,  and  inter- 
preters draw  for  their  salaries  on  the  Secretary  of  the  Treasury. 
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IN  THE  MATTER  OF  THE  RIGHT  OF  A  REPRESENTATIVE  IN  CONGRESS 
TO  COMPENSATION  FOR  SERVICES  RENDERED  THE  UNITED  STATES, 
DURING  HIS  TERM  AS  REPRESENTATIVE,  BUT  NOT  PERTAINING  TO  HIS 
DUTIES  AS  SUCH.— CROWLEY'S  CASE. 


1.  The  inhibitiou  in  section  1765  of  the  ReviBed  Statut'es  against  the  payment  to  any 

"oflScer,"  or  "other  person,'' of  *^ any  additional  pay, extra  allowance,  or  com- 
pensation," does  not  apply  to  a  Representative  in  Congress. 

2.  Long  continued  usage  and  contemporaneous  construction  are  strong  evidence  of 

what  the  law  is. 

3.  It  may  be  conceded,  however,  that  ^^no  usage  is  of  any  avail"  as  against  a  statute 

clear  in  its  terms  and  free  from  all  ambiguity. 

4.  A  Representative  in  Congress  is,  in  the  technical,  legal,  and  popular  sense,  an 

'^officeTf"  but  he  is  not  so  within  the  meaning  of  all  the  provisions  of  the  Con- 
stitution, or  statutes,  relating  to  officers. 

5.  The  Constitution  and  statutes  frequently  use  words  in  a  limited  sense.     The  mean- 

ing of  words  will  vary  with  the  subject,  context,  and  other  circumstances. 
C.  Congress  is  not  a  ^^ branch  of  the  public  service"  within  the  meaning  of  section 
17(15  of  the  Revised  Statutes.    It  is  an  entire  body,  incapable  in  its  legislative 
capacity  of  having  such  branches  as  are  provided  for  by  various  statutes  to  render 
public  service. 

From  May  2  to  December  1,  1882,  Hon.  Richard  Crowley  rendered 
services  to  the  United  States  as  an  attoruey-at-law,  assisting  the  dis- 
trict attorney  for  the  district  of  Xew  York  in  sundry  matters,  for  which 
purpose  he  was  retained  by  the  Attorney-General,  by  virtue  of  section 
363  of  the  Revised  Statutes.  His  account  for  services,  duly  approved 
by  the  Attorney-General,  for  $3,480.70.  and  certified  December  15, 1882, 
as  required  by  section  365  of  the  Revised  Statutes,  was  presented  to 
the  First  Auditor  December  16, 1882.  The  First  Auditor  referred  the 
iiccount  to  the  First  Comptroller,  ^' for  decision  as  to  whether  the  in- 
liibition  in  [section]  17(55  [of  the  Revised  Statutes]  applies  to  this  case," 
inasmuch  as  the  claimant,  during  the  period  of  his  service  as  attorney, 
was,  and  yet  is,  a  Representative  in  Congress. 

Hon.  Richard  Crowley  submitted  an  argument  as  follows: 

1  respectfully  beg  leave  to  submit  that  I  am  not  within  the  i)rovision8 
of  section  1765  of  the  Revised  Statutes  of  the  United  States. 

The  first  legislation,  out  of  which  section  1765  grew,  was  March  3, 
1839,  [5]  U.  S.  Statutes  at  Large,  pp.  339-349,  and  is  section  3  of  an  act 
entitled: 

*' An  Act  making  appropriations  for  the  civil  and  diplomatic  expenses 
of  the  Government  for  the  year  eighteen  hundred  and  thirty -nine." 

It  makes  appropriations  for  and  relates  wholly  to  the  executive  and 
administrative  officers  and  Departments  of  the  Government,  and  not  to 
the  legislative. 

Section  3  provides,  'Hhat  no  officer  in  any  branch  of  the  public  serv- 
ice, or  any  other  person  whose  salaries,  or  whose  pay  or  emoluments 
is  or  are  fixed  by  law  and  regulations,  shall  receive  any  extra  allowance 
or  comiiensation  in  any  form  whatever  for  the  disbursement  of  public 
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money,  or  the  i)erformance  of  any  other  service,  unless  the  said  extra 
allowance  or  compensation  be  authorized  by  law." 

I  submit  that  this  section,  attached  to  an  appropriation  bill,  relates 
only  to  the  executive  and  administrative  ofBicers  and  persons  named 
therein. 

That  it  does  not  relate  to  Representatives  in  Congress,  for  they  are 
not  officers  or  persons  engaged  in  any  branch  of  the  public  service  as 
contemplated  in  that  act  and  section. 

Section  3,  of  the  act  of  March  3, 1839,  was  enlarged  by  section  2  of 
the  act  of  August  23,  1842,-5  U.  S.  Statutes  at  Large,  pp.  608-510— 
entitled:  ^^An  Act  making  appropriations  for  the  support  of  the  army, 
and  of  the  military  academy,  for  the  year  one  thousand  eight  hundred 
and  forty-two,"  by  adding  after  the  words  "  authorized  by  law,"  the 
words,  "and  the  appropriation  therefor  explicitly  set  forth  that  it  is  for 
such  additional  pay,  extra  allowance,  or  compensation." 

This  addition,  if  1  am  right  in  my  construction  of  the  first  act,  does 
not  extend  its  provisions  to  Representatives  in  Congress.  It  leaves  it 
still  only  applicable  to  officers  and  persons  in  the  executive  branches  of 
the  public  service. 

Chapter  88,  of  the  [19]  U.  S.  Statutes  at  Large  of  1870,  p.  45,  does  not 
affect  the  foregoing  acts,  or  change  their  construction,  being  only  a  pro- 
viso aa  to  the  pay  of  certain  commissioners  mentioned  therein. 

Section  1765  of  the  Revised  Statutes,  as  it  now  stands,  contains  only 
the  provisions  of  section  3  of  the  act  of  March  3, 1839,  as  enlarged  bj 
section  2  of  the  act  of  August  23, 1842. 

Prom  the  titles  of  those  acts  and  their  provisions,  they  relate,  I  sub- 
mit, only  to  officers  and  persons  in  the  execative  and  administrative 
branches  of  the  public  service. 

They  do  not  and  were  not  intended  by  Congress  to  include  Represent- 
atives in  Congress. 

They  were  intended  to  apply  to  officers  and  persons  in  the  public  serv- 
ice provided  for  in  said  acts,  who  received  fixed  salaries,  pay  or  emol- 
uments for  their  services,  and  whose  time  and  services  belonged  to  the 
Government,  and  who,  if  they  received  any  additional  pay,  eoetra  aJJlow- 
anoe  or  compensation  from  the  Oovernment,  must  receive  it  as  authorized 
by  some  other  law,  and  through  an  appropriation  therefor  explicitly 
stating  that  it  is  for  such  additional  pay^  extra  allotcaficey  or  compensa^n. 

December  19, 1882,  the  First  Comptroller  gave  an  opinion  to  the  First 
Auditor,  saying: 

The  inhibition  of  section  1705  does  not  apply  to  members  of  Congress. 
It  applies  to  persons  "in  any  branch  of  the  ])ublic  service."  A  iSapre- 
sentative  in  Congress  is  not  in  a  "branch  of  the  public  service."  He  is 
a  component  part  of  an  entire  department  of  the  public  service,  and,  in 
this  respect,  he  i%  different  from  an  administrative  officer,  who,  neces- 
sarily, acts,  not  as  a  component  or  co  ordinate  part  of  one  of  the  three 
great  departments  of  the  Government,  but,  as  the  statute  says,  in  a 
"braneh  of  the  public  service." 

The  Auditor  thereupon  stated  an  account  in  favor  of  the  claimaott 
and  made  report  to  the  First  Comptroller,  who  certified  a  balance  due 
the  claimant,  and  a  warrant  for  payment  issued. 

Hon.  H.  F.  French,  the  Assistant  Secretary,  to  whom  the  warrant  in 
payment  of  this  claim  was  submitted  to  be  signed,  informally  called  the 
attention  of  the  First  Comptroller  (Rev.  Stat,  191)  to  the  question 
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whether  the  claimant  was  not  within  section  1765  of  the  Eevised  Stat- 
utes a  "person  whose  salary"  was  fixed  by  law,  and,  if  so,  whether  sec- 
tion 1765  did  not  extend  its  inhibition  to  all  snch  persons  generally, 
and  not  merely  those  of  snch  persons  in  a  '*  branch  of  the  public  service.'' 


Opinion  by  William  Lawrence,  First  Comptroller: 

Section  1765  of  the  Bevised  Statutes  provides  that  "no  officer  in  any 
branch  of  the  public  service,  or  any  other  person  whose  salary,  pay,  or 
emoluments  are  fixed  by  law  or  regulations,  shall  receive  any  additional 
pay,  extra  allowance,  or  compensation,  in  any  form  whatever,  for  the 
disbursement  of  public  money,  or  for  any  other  service  or  duty  what- 
ever,   ♦    •    ••'' 

The  inhibition  of  this  section  does  not  apply  to  a  Eepresentative  in 
Congress.  This  conclusion  is  fully  supported  by  usage,  eminent  author- 
ity, and  approved  construction. 

I.  Long-continued  usage  has  so  determined.  It  is  matter  of  current 
history ,  that  Bepresentati  ves  in  Congress  have,  in  some  instances  through 
a  period  covering  many  years,  been  employed  by  executive  officers  to 
render  professional  services  as  attorneys  for  the  Government,  and  they 
have  been  regularly  paid.  The  fact  has  been  alluded  to  in  debates  in 
Congress,  but  no  objection  has  been  made  as  to  any  right  to  payment 
arising  under  the  statute  now  in  question.  (See  debates  House  of  Rep- 
resentatives, April  30, 1866,  vol.  71,  Gong.  Glob^,  part  3, 1st  sess.,  39th 
Congress, page  2296,  &c.)  *  Long-continued  usage  and  contemporaneous 
construction  are  strong  evidence  of  what  the  law  is.  (Broom,  Legal 
Maxims,  682.) 

It  may  be  conceded  that,  "as  against  a, plain  statutory  law,  no  usage 
is  of  any  avaiL"  (Broom,  Legal  Maxims,  684;  Swift  Co.  v.  United  States, 
105  U.  S.,  695.) 

Undoubtedly,  if  the  question  were  res  integra,  it  would  be  open  to  in- 
quiry whether  the  general  and  comprehensive  words  employed  in  this 
statute  and  the  policy  of  its  provisions  do  not  apply  the  inhibition  thereof 
to  Bepresentatives  in  Congress.  But  the  statute  is  not  so  clear  and 
plain  as  to  remove  reasonable  doubt  on  the  subject.  And  it  has  been 
properly  said  that,  if  a  statute  <<  be  susceptible  of  the  interpretation 
which  has  been  put  upon  it  by  long  usage,  the  courts  will  not  disturb 
that  construction."    (Pochin  v.  Duncombe,  1  H.  &  N.,  856.) 

XL  The  claim  now  under  consideration  has  the  approval  (Bev.  Stat.^ 
363-^65)  of  the  Attorney-General  advisedly  given.  The  opinion  of  that 
learned  and  eminent  lawyer  is  entitled  to  high  respect,  and  should  have 
persaasive  weight. 

*  This  ia  memorable  as  one  of  the  somewhat  exciting  debates.  It  seems  to  hare  been 
aesamed  that  the  act  of  August  31,  1852,  sec.  18,  10  Stat.,  100  (now  Rev.  Stat,  1763), 
prohibited  one  person  from  holding  two  offices  and  receiving  the  salary  prescribed  by 
law  for  bothy  though  it  is  well  settled  he  may.  (Bender's  case,  Second,  1  Lawrence, 
CompL  Deo.,  401.) 
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III.  This  constmction  of  the  statute  is  supported  by  sufficient  rea- 
son. 

1.  It  must  be  apparent  that,  in  the  technical,  legal,  and  popular  sense, 
a  Eepresentative  in  Congress  is  an  ^^ officer";  and  he  is  expressly  des- 
ignated as  such  (Bev.  Stat.,  28,  30, 1756, 1786),  but  he  is  not  so  within 
the  meaning  of  all  the  provisions  of  the  (Constitution  or  statutes  relating 
to  officers. 

2.  The  Constitution  and  statutes  may,  and  frequently  do,  use  words 
in  a  limited  or  restricted  sense.  A  learned  judge  has  said,  ^'  There  is  no 
word  in  the  English  language  which  does  not  admit  of  various  interpre- 
tations." (Begina  v.  Skeen,  Bell,  C.  C,  134;  Bishop,  Written  Laws, 
92  d.)  The  meanings  of  words  '^  will  vary  with  the  subject,  context,  and 
other  circumst'ances."  (i<2.,  93.)  The  object  of  all  construction  is  to 
ascertain  the  intention  of  the  law-maker. 

3.  The  question  now  presented  is,  whether  Congress,  by  the  use  of  the 
words  "officer"  or  "person,"  in  section  1765  of  the  Bevised  Statutes, 
intended  either  of  them  to  include  a  Bepresentative  in  Congress.  It 
may  well  be  concluded  that  Congress  did  not  so  intend. 

a.  As  early  as  1799  it  was  determined  by  the  Senate  that  a  Senator 
was  not  a  civil  officer  of  the  United  States  within  the  meaning  of  Arti- 
cle II,  section  4,  of  the  Constitution.  This  section  provides  for  the  re- 
moval from  office  of  "  the  President,  Vice-President,  and  all  civil  officers 
of  the  United  States"  on  impeachment.  In  the  case  of  Blount,  a  mem- 
ber of  the  Senate,  that  body  determined  that  he  was  not,  for  the  pur- 
pose of  impeachment,  a  civil  officer.  (Story,  Const.,  §  §  791-794,  citing 
Senate  Journal,  January  10, 1799 ;  4  Tuck.,  Blackst.  Com.,  App.,57, 58 ; 
Bawle,  Const.,  ch.  22,  pp.  213,  214,  218,  219;  The  Federalist,  No.  66; 
South  Carolina  Debates  on  Const.,  January,  1788  (Charleston,  1831), 
11-13 ;  Blount's  Trial,  34^2.)  Judge  Story  says, "  It  was  probably  held 
that  *  civil  officers  of  the  United  States'  meant  such  as  derived  their 
appointment  from  and  under  the  National  Grovemment,  and  not  those 
persons  who,  though  members  of  the  Government,  derived  their  ap- 
pointment from  the  States,  or  the  people  of  the  States";  and  he  dis- 
cusses the  subject  and  assigns  other  reasons  at  some  length.  (Story, 
Const.,  §  793,  see  Const.  U.  S.,  Art.  I,  sec.  6  j  Art.  II,  sec.  1 ;  Art  II, 
sec.  3;  Art.  XIV.  sec.  3.)  The  reasons  which  apply  to  Senators  do 
not  fully  apply  to  Bepresentatives,  since  Congress  may  by  law  provide 
for  the  election  of  Bepresentatives.  (Const.  U.  S.,  Art.  I,  sec.  4.)  From 
this  early  decision  of  the  Senate,  and  sioce  that  time,  members  of  Con- 
gress have  been  regarded  in  legislation  as  not  generally  included  by  the 
term  "oj^cer."  Statutes  designed  to  include  them  have  frequently,  if 
not  generally,  done  so,  by  designating  them  as  members  of  Congress, 
and  by  regarding  them  as  distinct  from  officers  generally.  Thus,  in  the 
Bevised  Statutes: 

"  Sec.  1781.  Every  member  of  Congress  or  any  officer  or  agent  of  tbe 
Government,"  &c. 

"Sec.  1782.  No  Senator,  Bepresentative,  or  Delegate,  after  his  elec- 
tion   *    •    •    and  no  head  of  a  Department,  or  other  officer,"  &c. 
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See  Bevised  Statutes,  1058,  3739-3742,  5450,  5451,  5498;  act  Febru- 
ary  26^  1853,  sees.  2,  3,  6, 10  Stat.,  170, 171;  and  the  learned  and  able 
opinion  of  the  Attorney-General  of  July  21,  1882,  as  to  sec.  6  of  the 
act  of  Augost  15, 1876, 19  Stat.,  169.  This  general  course  of  legislatioD 
shows  that  Congress,  when  intending  in  a  statute  to  include  its  own 
members,  has,  as  stated,  designated  them  as  such  members.  It  may 
be  well  concluded,  then,  in  view  of  all  this,  that  the  word  "officer,''  in 
section  1765  of  the  Eevised  Statutes,  does  not  include  members  of  Con- 
gress. 

4.  The  word  "person"  in  this  section  does  not  include  members  of 
Congress. 

a.  This  conclusion  would  follow  from  the  legislative  usage,  already- 
stated,  of  expressly  specifying  members  of  Congress  in  statutes  designed 
to  include  them. 

b.  Besides  this,  or  aided  by  the  foregoing  consideration,  it  may 
reasonably  be  inferred  that  the  word  "person"  was  used  for  a  wholly 
diflferent  purpose.  In  every  "branch  of  the  public  service"  there  are 
officers  J  and  others  employed  who  are  not  officers.  The  word  "person'' 
was  introduced  to  supplement  the  word  "  officer,"  and  to  include  all 
persons  in  those  branches  of  the  public  service  where  there  were  officers 
proper,  and  employes  not  officers,  and  in  those  branches,  also,  if  any, 
in  which  there  might  be  no  officers,  but  employes,  with  compensation 
"fixed  by  law  or  regulations."  If,  in  this  statute,  the  word  "person'' 
be  enlarged  in  its  meaning  to  inclnde  members  of  Congress,  it  will  be 
the  first,  and  only,  statute  in  which  members  of  Congress  have  been 
included  by  such  term,  and  in  any  similar  connection.  It  is  not  reason- 
able to  suppose  the  word  "  person"  was  introduced  for  any  such  purpose. 
It  has  ample  scope  for  operation  without  so  extending  it.  And  when 
such  ample  scope  is  found,  sufficient  to  satisfy  the  word  and  its  purpose^ 
there  is  no  rule  of  construction  which  permits  it  to  be  extended  further. 
Such  a  construction,  in  view  of  the  mode  employed  iu  legislation  designed 
to  include  members  of  Congress,  would  find  no  justification. 

6.  The  statute,  in  referring  to  officers  and  persons  "in  any  branch  of 
the  public  service,"  does  not  include  the  legislative  power  of  the  Gov- 
ernment. Congress  did  not  in  this  section  exclude  all  officers  and  per- 
sons in  tJ^  public  service,  but  only  those  in  a  ^^  branch  of  the  pt^lic  serv- 
ice.^ If  the  purpose  had  been  to  exclude  all,  the  appropriate  expres- 
sion would  have  been,  "  all  officers  and  persons  in  the  piMic  serioiceP 
This  would  have  included  members  of  Cougress.  But  Congress  did  not 
use  this  expression.  The  statute  assumes  that  there  are  branches  of  the 
service.  It  is  the  purpose  of  construction  to  ascertain  what  is,  and 
what  is  not,  a  branch.  It  is  a  rule  of  construction  that  "  every  word 
and  clause  should,  if  possible,  have  assigned  to  it  a  meaning,  leaving  no 
useless  woi'ds."  (Bishop,  Written  Laws,  82,  citing  Bac.  Abr.,  Statute, 
1,  2,  &c.)  The  expression  "branch  of  the  public  service"  must  have  a 
meaning  and  purpose,  if  possible.    If  there  is  any  "  public  service '' 
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which  Congress  could  have  intended  to  exclude  as  not  a  branch,  the 
statute  must  be  so  construed.  The  Constitution  assigns  ^<  all  legislative 
powers''  to  Congress, "  the  executive  power''  to  the  President,  and  "the 
judicial  power"  to  the  courts.  It  classifies  powers.  The  execntiye 
power  has  many  branches  to  carry  out  its  purposes.  The  seven  Execu- 
tive Departments,  the  Department  of  Agriculture,  the  Oovemment 
Printing  Office,  the  Territorial  Governments,  the  Government  of  the  Dis- 
trict of  Columbia,  are  all  branches  of  the  public  service,  are  portions,  or 
branches,  of  one  of  what  are  popularly  called  the  three  great  Departments 
of  the  Government,  but  properly,  in  legal  sense,  the  three  powers  thereof. 
The  expression,  "any  branch  of  the  public  service,"  is  very  comprehen- 
sive. Its  (1)  language^  its  (2)  policy,  and  (3)  the  evils  which  the  statute 
was  designed  to  avert,  all  unite  in  requiring  it  to  be  so  construed  as  to 
carry  out  its  salutary  purposes.  The  "  public  service"  includes  the  Gov- 
ernment of  the  District  of  Columbia  and  the  Territorial  Governments. 
These  governments  exist  by  authority  of  Congress.  If  the  officers  and 
other  persons  authorized  to  s^t  in  thfse  Governments  are  not  in  the 
**  public  service,"  in  what  service  are  they  I  Certainly  not  private  serv- 
ice. If  the  District  Government  is  a  municipal  corporation,  the  service 
under  it  is  nevertheless  public.  The  National  Government  itself  is  a 
public  political  corporation.    A  Territorial  Government  is  a  corporation. 

It  is  immaterial  how  "public  service"  is  rendered,  the  statute  inclndes 
in  it  all  its  branches,  unless  some  one  is  clearly  excepted.  Exceptions 
can  only  be  engrafted  on  general  comprehensive  language  when  snch 
purpose  clearly  appears.  It  is  scarcely  to  be  supposed  that  Congress 
intended  to  except  the  Territories  and  the  District  of  Columbia  from  the 
operation  of  the  statute.  It  is  founded  on  a  wise  policy.  If  clerks  and 
employes  can  secure  extra  compensation  for  service  out  of  usual  office 
hours,  a  great  inducement  would  be  held  out  to  omit  proi>er  service  at 
the  proper  time.  This  would  operate  as  a  premium  for  negligence  and 
inattention  to  duty.  It  would  operate  as  an  incentive  to  increase  com- 
pensation beyond  that  fixed  by  law.  It  would  secure  a  preference  to 
clerks  and  employes  in  the  Territories  and  the  District  not  accorded  iu 
the  Departments  of  the  Government.  The  statute  does  not  limit  its 
prohibition  to  clerks,  officers,  and  employes  of  the  United  States,  but 
extends  it  to  every  "branch  of  the  public  service,"  however  that  branch 
may  exist  or  be  organized. 

This  question  is  perhaps  generally  immaterial  in  the  District,  since 
the  service  of  clerks  and  other  employes  is  specifically  provided  for  at 
fixed  compensation,  and  no  appropriation  is  made  for  service  beyond 
that  authorized  for  such  clerks  and  employes.  This  will  be  manifest  by 
reference  to  the  appropriation  acts.  Reference  is  made  to  this  subject 
simply  to  show  that  section  1765  of  the  Revised  Statutes  is  to  be  so  con- 
strued as  to  remedy  the  evils  at  which  it  is  aimed,  and  that  the  claimant 
in  this  case  is  only  excepted  for  reasons  which  take  him  out  of  the  statute. 

It  must  be  assumed  that  the  expression,  "  in  any  branch  of  the  public 
service,"  had  some  purpose.    If  Congress  had  applied  the  prohibition 
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to  any  person  in  the  public  service,  in  any  form,  it  wonld  hare  used  a 
more  comprehensive  expression. 

The  word  "person"  is  used  in  its  most  comprehensive  sense  in  section 
1766  of  the  Eevised  Statntes,  as  follows : 

"Sec.  1766.  No  money  shall  be  paid  to  any  person  for  his  compensa- 
tion who  is  in  arrears  to  the  United  States,  until  he  has  accounted  for 
and  paid  into  the  Treasury  all  sums  for  which  he  may  be  liable.  In  all 
cases  where  the  pay  or  salary  of  any  person  is  withheld  in  pursuance  of 
this  section,  the  accounting  officers  of  the  Treasury,  if  required  to  do  so 
by  the  party,  his  agent  or  attorney,  shall  report  forthwith  to  the  Solici- 
tor of  the  Treasury  the  balance  due;  and  the  Solicitor  shall,  within  sixty 
<lays  thereafter,  order  suit  to  be  commenced  against  such  delinquent  and 
hm  sureties. 

This  is  broad  enough  to  include  members  of  Congress,  and  would  be 
m  construed,  unless  the  Constitution,  in  a  form  which  cannot  be  defeated 
by  statute,  had  secured  payment  to  them.  Every  court  is  a  "  branch 
of  the  public  service,"  and  a  part  of  one  of  the  three  great  powers. 
There  may  be  branches  of  the  public  service  connected  with  Congress, 
its  reporters,  clerks,  and  other  officers  and  employ6s  who  perform  duties 
assigned  them  by  law  in  their  peculiar  branches  of  the  public  service. 
In  popular  language  each  of  the  three  great  powers  of  Government  are 
called  "  Departments,"  and  sometimes  "  branches."  Thus,  in  Ervine's 
Appeal  (16  Pa.  St.,  268),  the  judiciary  is  referred  to  as  a  "co-ordinate 
branch  of  the  Government."  But  these  are  not  technical,  legal  terms- 
The  Congress  proper,  the  two  Houses  clothed  with  the  law-making 
l)ower,  cannot  be  said  to  be  a  "  branch  of  the  public  service"  in  the  sense 
of  any  of  those  bi^anches  named  as  such.  The  Constitution  designates 
it  as  the  body  in  which  is  "  vested"  " all  legislative  powers."  This  body 
is  not,  in  a  technical,  legal,  and  constitutional  sense,  a  "branch  of 
the  public  service."  It  is  an  independent  co-ordinate  body,  clothed 
with  sole  undivided  power,  an  entirety,  complete  in  itself,  co-operating 
with  the  President.  When  Congress  passed  the  acts  of  March  3, 1839 
(5  Stat.,  349,  sec.  3),  and  August  23, 1842  (6  Stat.,  610,  sec.  2),  carried 
into  the  Bevised  Statutes  as  section  1765,  it  was  dealing  with  branches 
of  the  public  service,  not  with  members  of  Congress.  These  were  ap- 
propriation acts  on  which  was  engrafted  permanent  legislation.  These 
were  followed  by  the  act  of  August  26, 1842  (5  Stat.,  625,  sec.  12),  car- 
ried into  the  Eevised  Statutes  as  seotion  1764,  which  deals  with  officers 
or  clerks  in  Departments,  The  whole  legislation  shows  that  Congress 
was  dealijig  with  officers,  clerks,  and  employes,  but  not  with  its  own 
members.  In  view  of  all  this,  it  is  held  that  the  claimant  is  entitled 
to  payment,  and  the  First  Comptroller  will  countersign  a  warrant  for 
payment.* 

Treasuey  Depabtment, 

First  Comptroller's  Office^  December  23,  1882. 

*  The  warrant  was  signed,  conntersigDed,  and  paid  accordingly. 

Digitized  by  VjOOQIC 


362  First  Comptroller's  Ogioey  Treasury  Department. 


IN  THE  MATTER  OF  COMPENSATION  FOR  PREPARING  A  DIGEST  OF  THE 
RULES  OF  THE  HOUSE  OF  REPRESENTATIVES.— SMITH'S  CASE. 


1.  The  'legislative/'  Ac,  appropriation  act  of  August  5,  188*2  (22  Stat.,  221),  appro- 
priates money  to  pay  the  Joamal  clerk  of  the  House  of  Representatives  an  aonual 
salary  of  93,000,  and  ''for  preparing  Digest  of  the  Rales,  one  thousand  dollars.' 
The  ''Sundry  civil"  appropriation  act  of  August  7,  1882  (22  Stat.,  338),  appropri- 
ates money  "  to  pay  to  the  officers  and  employees  of  the  House  of  Representatives 
borne  on  the  annual  and  sessions  rolls  on  the  fifteenth  day  of  June,  eighteen 
hundred  and  eighty-two,  one  month's  extra  pay."  Held:  (1)  The  sum  of  |l,00O 
so  appropriated  by  the  act  of  August  5,  1882,  is  compensation  for  a  specitic  serv- 
ice, and  is  payable  in  gross  when  the  work  of  "preparing  [a]  Digest  of  the  Roles'' 
is  completed.  (2)  This  sum  of  $1,000  is  no  part  of  the  annual  salary  of  the  journal 
clerk.  (3)  In  computing  the  annual  salary  of  the  journal  clerk  for  payment  of 
the  "one  month's  extra  pay"  under  the  act  of  August  7,  1882,  the  compensation 
"for  preparing  Digest  of  the  Rules"  is  not  to  be  included.  (4)  In  the  construc- 
tion of  a  statute,  the  intention  of  Congress,  plainly  manifest,  will  prevail  over 
the  mere  letter  of  the  statute.  (5)  A  statute  should,  if  its  language  will  fairly 
admit  of  it,  be  so  construed  as  to  avoid  absurd  or  unjust  consequences. 

The  act  of  Aagast  5, 1882  (22  Stat.,  219, 221),  ^'making  appropriations 
for  the  legislative,  executive,  and  judicial  expenses  of  the  Government 
for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and  eighty- 
three,  and  for  other  purposes,"  declares: 

^^That  the  following  sums  be,  and  the  same  are  hereby,  appropriated, 
out  of  any  money  in  the  Treasury  not  otherwise  appropriated,  in  fall 
compensation  for  the  service  of  the  fiscal  year  ending  June  thirtieth, 
eighteen  hundred  and  eighty-three,  for  the  objects  hereinafter  expressed, 

namely: 

•  •  •  '•  -     •  •  • 

'^For  compensation  of  the  officers,  clerks,  me-ssengers,  and  others  in 
the  service  of  the  House  of  Eepresentatives,  three  hundred  and  twenty- 
seven  thousand  six  hundred  and  eighty-seven  dollars  and  sixty  cents, 
namely:  For  Clerk  of  the  House  of  Eepresentatives,  including  compen- 
sation as  disbursing  officer  of  the  contingent  fund,  four  thousand  five 
hundred  dollars,  and  for  hire  of  horses  and  wagons  for  the  use  of  th4i 
Clerk's  office,  six  hundred  dollars;  for  chief  clerk, ^'oiimaZ  elerk^  two 
reading  clerks,  and  tally  clerk,  five  in  all,  at  three  thousand  dollars  eadi^ 
and  for  the  journal  clerk  for  preparing  Digest  of  the  RuleSy  one  thousand 
dollars;  for  printing  and  bill  clerk,  two  thousand  five  hundred  dollars: 
for  disbursing  clerk,  file  clerk,  and  enrolling  clerk,  three  in  all,  at  two 
thousand  two  hundred  and  fifty  dollars  each,"  &c.,  &c. 

The  salaries  mentioned  are  payable  monthly,  (Rev.  Stat.,  53,  5S, 
3622;  1  Lawrence,  Compt.  Dec,  App.,  ch.  XV,  630. 

December  12,  1882,  Hon.  Edward  McPherson,  Clerk  of  the  House  of 
Representatives,  addressed  a  letter  to  the  First  Comptroller,  inclosing 
for  his  consideration  a  letter  dated  December  9, 1882,  from  Henry  H. 
Smith,  journal  tlerk  of  the  House,  in  which  Mr.  Smith  refers  to  the  de- 
cision of  the  Comptroller  of  August  21, 1882,  and  claims  that  the  appro- 
priation of  $1,000  "for  preparing  Digest  of  the  Rules"  is  "a  part  of' 
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his  ^^  annual  compensation  as  joarnal  clerk,  ^nd  payable  monthly/'  Mr» 
Smith  in  his  letter  also  refers  to  the  appropriations  for  similar  services 
in  the  acts  of  March  3, 1877  (19  Stat.,  371),  June  21,  1879  (21  Stat.^ 
26)^  and  Jane  15,  1880  (21  Stat.,  214),  under  which  he  ^^was  paid 
monthly  by  voucher  for  such  additional  services^'  until  June  30, 1882^ 
when,  under  the  decision  of  the  First  Comptroller,  that  mode  of  payment 
ceased.  The  decision  referred  to  was  the  First  Comptroller's  letter  to 
the  Clerk  of  the  House,  dated  August  21, 1882,  in  which  it  was  held 
that  said  sum  of  (1,000  was  to  be  paid  <^at  the  completion  of  the  work  of 
preparing  a  Digest  of  the  Bule^." 


Opinion  by  William  La  whence,  First  Comptroller. 

The  question  presented  is  not  at  all  difficnlt,  and  it  is  only  submitted 
in  this  form  so  that  it  may  be  regarded  as  settled. 

1.  The  act  of  August  5, 1882  (22  Stat.,  221),  appropriates  $1,000  «  for 
the  journal  clerk  for  preparing  Digest  of  the  Bules."  This  is  a  plain  ^ 
unambiguous  declaration  that  the  sum  named  is  appropriated  to  be  paid 
for  a  specific  service,  to  wit:  <<for  preparing  Digest  of  the  Bules.'^ 
When  this  service  is  performed,  the  right  to  payment  is  fixed.  Upon 
the  language  of  the  statute,  this  is  the  evident  purpose  of  Congress. 
This  sum,  so  appropriated,  is  not  a  salary  to  be  paid  in  monthly  in- 
stallments. 

2.  The  construction  placed  upon  the  statutes,  authorizing  payment  to 
the  reporter  of  the  decisions  of  the  Supreme  Court  of  the  Uuited  States, 
8apx>orts  the  view  already  presented.  That  officer  has  uniformly  been 
paid  a  gross  sum  on  the  completion  of  a  volume  of  reports,  and  not  in 
monthly  installments.    (Otto's  Case,  ante  301.) 

3.  This  view  is  supported  by  authority.  The  statutes  of  Ohio  re- 
quired the  reporter  of  the  supreme  court  to  attend  the  sessions  of  the 
court  in  banc  and  report  the  cases  decided.  Only  one  term  was  author- 
ized each  year.  The  reporter  prepared  the  20th  volume  of  Ohio  reports, 
but,  before  the  expiration  of  the  year,  his  office  expired  by  operation  of 
the  new  constitution  of  1851.  The  court  decided  that  the  reporter  was 
entitled  to  the  fall  annual  salary,  and  that,  too,  on  completion  of  the 
work  before  the  expiration  of  the  year.    The  court  said : 

"  Where  the  duties  of  an  officer  entitled  to  an  annual  salary  are  of 
such  a  nature  that  all  his  duties  for  the  year  may  be  performed  and 
completed  within  less  time  than  the  year,  the  compensation  for  the  en- 
tire year  would  be  payable,  in  case  the  duties  required  by  law  for  the 
year  are  performed,  although  the  office  might  be  abolished  before  the 
end  of  the  year."    (William  Lawrence,  Ex  partCj  1  Ohio  St.,  431.) 

The  principle  applies  even  more  strongly  when  the  compensation  is 
provided,  not  as  an  annual  salary  for  a  specific  purpose,  hut  for  a  ^cifie 
servicej  as  in  the  act  of  August  5, 1882.  The  reason  of  the  decision 
quoted  is  not  fully  stated.    But  it  is  evident  the  court  held  that,  al- 
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though  the  law  called  the  compensation  annual  salary,  yet,  in  fact,  the 
legislature  intended  it  as  compensation  for  a  specific  service,  and  that 
the  spirit  and  purpose  of  the  statute  should  prevail  over  its  mere  letter. 

4.  Another  rule  of  construction  supports  the  conclusion  now  arrived 
at.  Bishop  says,  ^<  the  interpretation  should  lean  strongly  to  avoid  ab- 
surd consequences,  injustice,  and  even  great  inconvenience."  (Written 
Laws,  82.)  The  provision  of  the  act  of  August  5, 1882,  now  in  queetioD, 
is  to  be  construed  with  reference  to  the  history  and  policy  of  similar 
provisions.  These  may  be  passed  at  such  a  time  as  to  require  the  whole 
service  of  preparing  a  digest  of  rules  to  be  performed  in  the  first  half, 
or  the  last  half,  of  a  given  fiscal  year.  This  may  result  from  express 
provision,  or  from  the  time  when  the  act  is  passed.  Yet,  if  the  whole 
service  is  performed  in  the  first  half  of  a  year,  and  the  claimant  shoald 
then  die,  it  would  be  great  injustice  to  say  that  full  payment  for  the 
whole  service  should  not  be  made.  If  the  service  be  rendered  in  the 
last  half  of  a  fiscal  year,  and  payment  for  it  is  to  be  called  part  of  the 
annual  salary  of  a  Journal  clerk  for  that  year,  it  would  be  difficult  to 
perceive  how  he  could  be  paid  as  for  such  salary  for  that  period  of  the 
year  prior  to  the  time  when  the  appropriating  and  authorizing  act  passed. 
The  clear  justice  and  purpose  of  all  such  acts  is  to  pay  a  fixed  sum  for 
a  given  service.  The  question,  whether  the  Digest  to  be  prepared  mi- 
der  the  act  of  August  5, 1882,  is  to  include  the  rulings  of  the  presiding 
officers  of  the  two  houses,  of  Congress  to  the  end  of  the  present  session 
is  one  not  presented  for  consideration.  But  if  so,  payment  can  only  be 
made  on  completion  of  the  work. 

6.  The  "sundry  civil"  appropriation  act  of  August  7, 1882  (22  Stat., 
338),  makes  an  appropriation  as  follows: 

"  To  enable  the  Clerk  of  the  House  to  pay  to  the  officers  and  employees 
of  the  House  of  Representatives  borne  on  the  annual  and  sessions  roUs 
on  the  fifteenth  day  of  June,  eighteen  hundred  and  eighty-two,  one  montV* 
extra  pay  at  the  compensation  then  paid  them  by  law^  which  sum  shall  be 
immediately  available." 

This  "  one  month's  extra  pay"  is  to  be  computed  on  the  basis  of  the 
annual  salary  prescribed  by  law.  The  compensation  for  preparing  the 
Digest  of  Bules  is  no  part  of  the  annual  salary  of  the  journal  clerk,  and, 
hence,  is  not  to  be  taken  into  account  in  fixing  the  amount  of  the  "one 
month's  extra  pay."  It  is  nowhere  called  salary,  nor  is  any  expression 
used  which  can  classify  it  as  such.  Preparing  the  Digest  of  Rules  is 
no  part  of  the  duty  of  the  journal  clerk  in  his  capacity  as  such.  It  is 
a  duty  assigned  to  the  person  who  may  be  journal  clerk,  and  coold,  of 
course,  be  assigned  to  any  other  person,  whether  holding  a  clerkship 
or  not. 

The  Clerk  of  the  House  of  Representatives  will  be  advised  aooocd- 
ingly. 

TrbASUBT  DSPABTICBNT, 

First  ComptroUet/^s  Office,  December  29, 1882. 
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m  THE  MATTER  OF  THE  PAYMENT  OF  EXPENSES  INCIDENT  TO  TUE 
DISPOSITION  OP  OSAGE  TRUST  AND  DIMINISHED-RESERVE  LANDS  AND 
OSAGE  CEDED  LANDS  IN  KANSAS.— OSAGELAND  CASE. 


1.  The  opinion  in  the  Indian-land  case  (2  Lawrence,  Compt.  Deo.,  369),  re-examined 

and  affirmed. 

2.  The  principles  applied  in  that  case  to  the  act  of  May  28, 1880  (21  Stat.,  144,  sec.  5), 

are  not  applicable  to  the  provisions  in  very  different  language  of  the  act  of 
Angnst  5,  1882  (22  Stat.,  267),  providing  in  express  terms  for  the  payment  of 
"all  expenses  incident  to  the  disposition  of"  the  lands  therein  mentioned  "ont 
of  the  sums  realized  from  the  sales  thereof." 

3.  Where  a  statute  materially  differs  in  its  language  from  a  prior  statute  on  the  same 

subject,'  an  intended  change  of  the  law  may  be  presumed. 

4.  A  subsequent  statute  as  to  a  particular  subject  will  not  be  construed  as  making 

an  exception  to  the  provisions  of  a  prior  statute  including  the  same  and  other 
subjects  in  general  terms,  unless  such  intention  clearly  appear  in  the  later  statute. 

5.  The  act.  of  August  5, 1882  (22  Stat.,  267),  clearly  engrafts  an  exception  on  section 

3617  of  the  Revised  Statutes,  and,  in  explicit  language,  expressly  requires  "that 
all  expenses  incident  to  the  disposition  of"  the  lands  therein  mentioned  *' shall 
be  paid  by  the  receivers  of  public  moneys  out  of  the  sums  realized  from  the  siilos 
thereof." 

6.  A  provision  directing  the  payment  of  expenses  therein  specified  out  of  moneys 

therein  named  will  be  more  readily  construed  as  having  the  effect  of  an  appro- 
priation when  found  in  an  appropriation  act,  than  when  found  in  an  act  appar- 
ently intended  as  general  permanent  legislation  only. 

7.  The  »peeiftc  provisions  of  one  statute  control  the  general  provisions  of  another  statute 

on  the  same  subject,  without  reference  to  the  dates  of  the  statutes. 

8.  The  proper  construction  of  one  clause  of  a  statute  is  frequently  aided  by  the  lan- 

guage and  purpose  of  other  clauses  ejusdem  generis,  upon  the  maxim,  nosoitur  d 

9.  The  treaty  making  power  and  the  "Civilization  Fund"  referred  to. 

December  6, 1882,  the  Commissioner  of  the  Genera]  Land  Office  ad- 
dressed a  letter  to  the  Secretary  of  the  Interior,  calling  his  attention  to- 
the  provisions  of  the  deficiency  appropriation  act  of  August  5, 1882  (22 
Stat.,  267),  relating  to  the  expenses  of  the  sale  of  the  lands  therein  men- 
tioned, and  requesting  that  "the  matter  be  submitted  to  the  First 
Comptroller  *  •  •  for  his  decision  as  to  whether  the  act  of  August 
5, 1882,  repeals  section  3617  [of  the  Revised  Statutes],  in  so  far  as  the 
proceeds  of  the  sales  of  the  lauds  in  question  are  concerned."  He  also 
calls  attention  to  the  Indian-land  case  (2  Lawrence,  Comp.  Dec,  369). 
December  7, 1882,  the  Secretary  of  the  Interior  transmitted  to  the  Sec- 
retary of  the  Treasury  a  copy  of  said  letter,  with  a  request  that  the  in- 
quiry therein  may  be  answered. 

December  11, 1882,  the  Secretary  of  the  Treasury  referred  these  papers 
to  the  First  Comptroller  **for  his  decision." 

Said  act  of  August  5, 1882  (22  Stat.,  266-267),  under  the  caption  of 
'< Indian  Affairs,"  makes  sundry  appropriations  and  provisions  as  to  In- 
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dians  and  ludian  lands,  and  then  makes  appropriations  with  provisions 
as  follow: 

To  reimburse  what  is  commonly  kno¥ni  as  the  <^  civilization  fund,^^ 
the  amount  taken  therefrom  to  defray  the  expenses  of  the  removal  of 
certain  Korth  Carolina  Cherokee  Indians  to  the  Indian  Territory  dur- 
ing the  year  eighteen  hundred  and  eighty-one,  two  thousand  nine  hun- 
dred and  thirty  dollars  and  fifty  cents. 

This  amount,  to  be  expended  for  the  Osage  Indians,  in  accordance 
with  section  twelve  of  the  act  approved  July  fifteenth,  eighteen  ban- 
dred  and  seventy,  being  interest  at  five  per  centum,  as  provided  for  in 
said  act,  and  by  section  two  of  the  act  approved  May  ninth,  eighteen 
hundred  and  seventy-two,  from  July  first,  eighteen  hundred  and  eighty, 
to  April  twenty-fifth,  eighteen  hundred  and  eighty-two,  on  the  follow- 
ing amounts,  being  the  net  avails  of  Osage  trust  and  diminished-re- 
serve lands  sold  by  the  United  States  prior  to  January  first,  eighteen 
hundred  and  eighty-two,  as  follows : 

On  five  hundred  and  thirty-five  thousand  one  hundred  and  seven- 
teen dollars  and  seventy-three  cents,  from  July  first,  eighteen  hundred 
and  eighty,  to  March  first,  eighteen  hundred  and  eighty-one,  seventeen 

thousand  eight  hundred  and  thirty-seven  dollars  and  twenty-five  cents; 

•  •   '  •  •  •  •  • 

On  fifty-eight  thousand  seven  hundred  and  fifty-five  dollars  and 
fifty -two  cents,  from  January  first,  eighteen  hundred  and  eighty-twO|  to 
April  twenty-fifth,  eighteen  hundred  and  eighty-two,  nine  hundred  and 
thirty-eight  dollars  and  forty-five  cents;  in  all,  one  hundred  and  eight}- 
nine  thousand  nine  hundred  and  fifty -one  dollars  and  seventeen  cents: 
'  Provided^  That  all  expenses  incident  to  the  disposition  of  Osage  trust 
and  diminished-reserve  lands  and  Osage  ceded  lands  in  Kansas  shall  be 
paid  by  the  receivers  of  public  moneys  out  of  the  sums  realized  from 
the  sales  thereof,  under  the  direction  of  the  Secretary  of  the  Interior: 
and  all  sums  heretofore  paid  on  account  of  the  disposition  of  said  land^ 
shall  be  reimbursed  the  several  appropriations  out  of  which  the  same 
may  have  been  paid,  from  the  proceeds  of  the  sale  of  said  Osage  trust 
and  diminished-reserve  lands  and  Osage  ceded  lands. 

See  acts  of  August  11,  1876  (19  Stat.,  127),  May  28,  188()  (21  Stat., 
143),  June  16,  1880  (21  Stat.,  291),  and  March  3, 1881  (21  Stat.,  509); 
and  sundry  appropriation  acts  in  relation  to  .said  lands  and  Indians. 


Opinion  by  William  Lawrence,  First  Comptroller. 

An  opinion  is  very  properly  asked,  in  advamce  of  the  time  when  » 
formal  decision  would  be  required  in  settling  the  accounts  of  the  ex- 
penses of  the  sales  of  the  lands  referred  to  in  the  act  of  August  o. 
1882  (22  Stat.,  267).  The  question  submitted  is,  in  effect,  whether  the 
^oss  proceeds  of  the  sales  of  these  lands  are  to  be  covered  into  the 
Treasury,  or  whether,  without  any  appropriation  act,  other  thaa  the 
act  of  August  5, 1882,  the  "expenses  incident  to  the  disiKJsition  of- 
said  lands  "shall  | first]  be  paid  by  the  i^eceivers  of  public  moneys  oat 
of  the  sums  realized  from  the  sales  thereof."  In  other  words,  does  thij* 
act,  as  to  the  amount  of  such  expenses,  engraft  an  exception  on  the  pro- 
visions of  section  3617  of  the  Revised  Statutes,  requiring  "  the  gross 
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amoant  of  all  moneys  received  from  whatever  source  for  the  use  of  the 
United  States,    •    •    •    [to]  be  paid    •    •    •    into  the  Treasury "! 

It  seems  to  have  been  supposed  that  the  opinion  in  the  Indian-Land 
Case  (2  Lawrence,  Compt.  Dec.,  369),  might  settle  the  question  now 
under  consideration.  That  opinion  discusses  a  question  somewhat  anal- 
ogous in  principle,  but  not  at  all  identical.  It  heklf  iu  substance,  that 
the  act  of  May  28, 1880  (21  Stat,  144,  sec.  5),  determined,  (1)  that  the 
register  and  ^receiver  thei-ein  referred  to  should  be  allowed  for  the  sale 
oi^^ Indian  lands^  the  same  fees  as  are  allowed  by  law  for  the  sale  of 
^^  public  lands^  (see  School  Fund  Case,  2  Lawrence,  Oompt.  Dec,  692, 
note),  and  (2)  that  '^the  net  proceeds  of  the  sales"  of  the  lands  therein 
mentioned  should  be  deposited  in  the  Treasury* '^  to  the  credit  of  the 
proper  Indian  fund  " ;  but  that  it  did  not  make  (3)  any  disposition  Of  the 
residue  of  the  proceeds  of  sales  equal  in  amount  to  the  <<  expenses  of  such 
[sales  and]  disposals,"  and,  hence,  that  (4)  this  amount  was  subject  to 
the  operation  of  section  3617  of  the  Revised  Statutes.  The  provision 
of  the  act  of  May  28, 1880,  (1)  declaring  the  right  to  fees,  was  evidently 
inserted  to  avoid  any  doubt  growing  out  of  the  difference  between 
^^Indian  lands^  and  ^^pnblic  lands^;  the  provision,  (2)  that  only  "we< 
proceeds  of  the  sales"  should  be  deposited  in  the  Treasury  'Ho  the 
credit  of  the  proper  Indian  [civilization]  fund"  was  necessary,  because, 
by  the  Osage  Treaty,  proclaimed  January  21, 1867  (14  Stat.,  687),  the 
net  proceeds  were  to  go  to  the  credit  of  the  Indian  **  civilization  fund," 
and  (3)  the  residue  was  to  reimburse  the  United  States  "the  cost  of  sur- 
vey and  sale";  and  (4)  no  partjof  this  residue  was  appropriated  to  be 
paid  to  officers  for  fees,  because  Congress  had  otherwise  appropriate<l 
such  sums  for  salaries  as  was  deemed  proper. 

The  Indian-Land  Case  was  properly  decided,  and  is  affirmed.  But 
the  act  of  August  5,  1882,  is  essentially  different  in  terms  from  the  act 
of  May  28, 1880.  The  act  of  August  5,  1882,  seems  to  have  been  pre- 
pared with  reference  to  the  opinion  in  the  Indian-Land  Case,  and  it 
provides  in  express  terms  for  the  payment  of  the  expenses  of  sales,  as 
the  act  of  May  28,  1880,  does  not.  These  act^s  relate  to  the  same  sub- 
ject, and  dispose  of  the  proceeds,  or  rather  so  much  thereof  as  equals 
the  expenses  of  the  sales  of  the  lands,  by  distinctly  different  modes  of 
expression.  This  difference  is  so  marked,  it  must  be  presumed  that 
Congress  had  a  ]>urpose  in  making  the  change.  Thus,  it  is  said,  "where 
a  statute  differs  in  its  language  from  a  prior  statute  on  the  same  subject, 
it  is  an  intimation  that  a  different  construction  is  intended."  (Sedgwick, 
Construction  Stat,  and  Const.  L.,  2d  ed.,  212,  note^  citing  Kich  v.  Key- 
ser,  54  Pa.  St.,  86.  See  Bishop,  Written  Laws,  6,  95a,  98,  citing  Lehman, 
J)urr  &  Co.  17.  Robinson,  59  Ala.,  219;  Douglas  r.  Douglas,  5  Hun.,  N. 
Y.,  140;  State,  ex  reh  v.  Clark,  State  Auditor,  57  Mo.,  25.) 

An  exception  cannot  be  engrafted  on  section  3617  of  the  Revised  Stat- 
utes without  words  clearly  indicating  such  purpose.  Its  policy  is  wise, 
and  cannot  be  dispensed  with,  except  by  words  in  a  statute  which  ren- 
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der  sach  pari>ose  clear.  (Bender's  Case,  1  Lawrence,  Gompt.  Dec.,  326.) 
Sach  exception  is  not  properly  classed  as  a  repeal,  even  as  to  the  par- 
ticular subject  of  the  exception,  but  rather  as  '^  a  modification  of  law  by 
law."  (Bishop,  Written  Laws,  165.)  It  is  a  limitation  of  the  applies 
tion  of  the  prior  general  statute.  (Dwarris,  Stat.,  2d  ed.,  513,  668; 
Bishop,  Written  Lftws,  126,  and  cases  cited.) 

But  the  act  of  August  5, 1882,  does,  in  clear  and  explicit  language, 
imperatively  require  ''that  all  expenses  incident  to  the  disposition  oF 
the  lands  therein  mentioned  ''shall  be  paid  by  the  receivers  of  public 
moneys  out  of  the  sums  realized  from  the  sales  thereof,"  thus  engrafting 
an  exception  on  section  3617  of  the  Revised  Statutes.  There  are  sev- 
eral considerations  in  favor  of  this  construction. 

1.  The  language  of  the  act  does  not  reasonably  admit  of  any  other 
interpretation.  When  the  language  of  a  statute  is  clear  and  explicit, 
there  is  no  room  for  construction,  and  effect  must  be  given  to  the  words 
employed.  (United  States  v.  Fisher,  2  Cranch,  399  ^  L.,  L.,  &  G.  R  B. 
Co.  V.  United  States,  92  U.  S.,  733;  Bishop,  Written  Laws,  70,  72, 30. 
81, 116  fiofe,  122,  145,  191 ;  Sedgwick,  Construction  Stat,  and  Const. 
L.,  2d  ed.,  195.)  In  such  case  the  maxim  applies,  a  verbis  legis  non  tBt 
reoedendum.  The  duty  of  those  required  to  construe  statutes  is  ju* 
dicer e J  and  not^'ii«  dare. 

2.  The  proviso  under  consideration  is  found  in  an  appropriation  aet, 
in  which  it  was  the  purpose  of  Congress  to  make  provision  for  payments. 
This  fact  is  by  no  means  conclusive,  but  it  is  an  element  entitled  to 
weight,  in  ascertaining  the  intention  of  Congress. 

3.  The  construction  adopted  is  sanctioned  by  the  rule  that  whatever 
is  given  in  particular  shall  not  be  taken  away  by  general  toords.  (Sedg- 
wick, Construction  Stat,  and  Const.  L.,  2d  ed.,  360 ;  Bishop,  Written  Laws, 
64, 112a,  1126,  126, 131, 152, 156.)  Thus  it  is  said  of  statutes,  ''Hie 
more  specific  provision  controls  the  general,  without  regard  to  their 
comparative  dates;  the  two  acts  operating  together,  and  neither  one 
working  a  repeal  of  the  other."  (Bishop,  Written  Laws,  126;  Proceeds 
of  Sales  Case,  antCj  36;  Steamboat  Co.  v.  The  Collector,  18  Wall,  487.) 
The  result  is,  that  the  particular  provision  of  the  act  of  August  5, 1882, 
which  devotes  a  portion  of  the  proceeds  of  the  sales  of  lands  to  the  pay- 
ment of  expenses,  controls  and  limits  the  general  provisions  of  section 
3617  of  the  Bevised  Statutes. 

4.  If  it  were  necessary,  the  provision  for  payment  of  expenses  in  the 
act  of  August  5, 1882,  might  class  it  as  one  of  those  anomalous  statutes, 
authorizing  payments  from  money  which  has  not  been  deposited  or 
covered  into  the  Treasury  without  an  appropriation  in  the  usual  tech- 
nical language  of  an  appropriation  act.  There  are  some  such  statutes. 
(Direct-tax  case,  antCy  339  note.)  But  this  is,  in  fact  and  legal  efTeet^ 
though  not  in  technical  form,  or  by  a  strict  legal  nomenclature,  an  appro- 
priation act,  since  it  explicitly  authorizes  and  requires  a  certain  amounts 
to  be  devoted  to  specified  objects. 
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5.  Finally,  the  purpose  of  the  act  of  August  6, 1882,  to  require  the 
^^  expenses  incident  to  the  disposition  of"  Osage  lands  to  be  paid  from 
•*the  sums  realized  from  the  sales  thereof,"  may  be  inferred  from  other 
provisions  of  the  act,  ejusdem  generis.  One  provisioa  of  a  statute  is 
frequently  to  be  construed  with  reference  to  the  language  and  pur- 
pose of  other  provisions,  upon  the  maxim,  noscitur  a  soeiis.  There  are 
other  provisions  of  this  act  which  require  a  general  adjustment  of  the 
accounts  relating  to  all  the  sales  of  such  lands,  and  the  proper  dispo. 
sition  or  appropriation  thereof.  Thus,  it  is  provided  that  ^<  all  sums 
heretofore  paid  on  account  of  the  disposition  of  said  lands  shall  be  re- 
imbursed the  several  appropriations  out  of  which  the  same  may  have 
been  paid,  from  the  proceeds  of  the  sale,"  &c. 

The  act  of  August  5,  1882,  is  prospective  in  so  far  that  it  does  not 
authorize  "expenses  incident  to  the  disposition  of "  the  lands  therein 
mentioned,  that  may  have  accrued  prior  to  its  date,  to  be  paid  ^'by  the 
receivers"  directly  "out  of  the  sums  realized  from  the  sales  thereof"; 
but  these  expenses,  so  accrued,  must  be  paid  out  of  the  proper  appro- 
priations therefor,  and  then,  being  "  sums  heretofore  paid  on  account  of 
the  disposition  of  said  lands,"  "shall  be  reimbursed  the. several  appro- 
priations out  of  which  the  same  may  have  been  paid,  from  the  proceeds 
of  the  sale  of  said"  lauds. 

The  exi>euses  which  can  be  paid  are  the  commissions  of  registers  and 
receivers,  expenses  of  depositing  proceeds  of  sales,  the  proper  proportion 
of  salaries  of  registers  and  receivers,  incidental  expenses,  clerk-hire, 
office  rent,  and  contingencies.  The  receiver,  as  such,  should  be  charged 
with  the  gross  proceeds  of  sales,  and,  as  disbursing  agent,  he  should  be 
credited  with  the  payments  he  may  make  of  expenses  of  sales  as  stated. 
The  expenses  as  to  each  class  of  Osage  lands  should  be  separately  sta- 
ted, and  proper  statements  made,  in  order  that  the  "civilization  fund" 
may  be  charged  therewith.  It  will  become  necessary  to  dispose  of  the 
funds  arising  from  sales  and  make  up  the  proper  accounts  in  accordance 
with  the  act  of  August  5,  1882,  and  also  carry  into  effect  the  Osage 
treaty  proclaimed  January  21,  1867  (U  Stat.,  687).  See  act  of  June  16, 
1880  (21  Stat.,  291.)  • 

The  Secretary  of  the  Treasury  will  be  advised  accordingly. 

Treasury  Depabtment, 

First  Comptroller's  Office^  December  30,  1882. 


*  A  practice  prevailed  for  a  time  of  making  sales  of  Indian  lands  by  the  sole  author- 
ity of  Indian  treaties.  The  first  speech  ever  made  iu  Congress  in  opposition  to  this 
system  and  denying  the  validity  of  such  sales,  was  made  by  William  Lawrence,  March 
21,  186H.  See  Cong.  Globe,  vol.  80,  part  3,  2d  se^ion,  40th  Congress,  2065,  2684,  May 
29,  1H68;  *2814,  June  3,  1868;  2894,  June  5,  1868;  id.,  vol.  87,  Ist  eess.,  4l8t  Congress, 
App.  166,  March  19,  18r>9 ;  Id.,  vol.  89,  part  2,  2d  session,  41st  Congress,  1579,  February 
25,  IH70;  Id..  1070,  March  3, 1870;  /d.,  vol.  93,  part  6,  5i:J7,  July  21,  1870;  Id.,  vol. 
95,  part  1,  3d  session,  41st  Congress,  763,  Jauuary  26,  1871;  Id.,  part  3,  1812,  March 
1,  lr>7l ;  Cong.  Rcconl,  vol.  2,  part  5,  4693,  June  5,  1874.  This  question  was  subse- 
«}ueutly  matle  the  Hubject  of  judicial  consideration.  (Holden  r.  Joy,  17  Wall.,  223; 
H.  Ex.  219 24 
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Wood  V.  M.,  K.,  &,  T.  Railway  Co.^  11  Kan.,  323.)  In  these  caBes  Mr.  Lawrence  wm 
of  coansely  and  in  the  report  of  t]io  former  case,  reference  is  made  to  ''  a  copj  of  BIr. 
Lawrence's  brief  (152  pp.,  8vo.)  *  *  *  in  the  Law  Library  of  Congrean,  chapter 
18,  No.  2.''  This  is  referred  to  and  quoted  from  in  **  Bishop  on  the  Written  Laws**  (^ 
14,  noU)j  and  in  "Bishop's  Commentaries  on  the  Law  of  Statutory  Crimes'*  (Ist  ed., 
14,  ftoto,  also  2d  ed.).  And  see  Indian  Land  Case  (2  Lawrence,  Compt.  Dec,  371); 
and  L.,  L.,  &  G.  R.  R.  Co.  v.  The  Unit«d  States  (92  U.  S.,  733).  The  full  briefs  in 
this  latter  case,  making  a  good  sized  yolume,  will  be  found  in  the  Congressional  Law 
Library,  chapter  18,  sec.  2. 

On  the  27th  of  May,  1868,  President  Johnson  made  a  treaty  with  the  Osage  loiiiaud 
for  the  nale  of  the  '*  diminished  reserve,"  8,003,203  acres,  to  the  Leavenworth,  Law- 
rence, and  Galveston  Railroad  Company,  at  19  cents  an  acre.  This  met  with  decid<M] 
opposition  from  various  sources,  as  may  be  seen  from  the  debates  in  Congress,  to  which 
reference  has  been  made.  One  result  was  that  President  Grant  withdrew  thi^and 
other  similar  treaties  from  the  Senate,  February  4,  1870.  See  Senate  Journal,  '.'•! 
session,  4 Ist  Congress,  1118;  Cong.  Globe,  vol.  08,  2d  session,  40th  Congress,  i^i^ 
June  18,  1868,  and  3278,  June  19,  1868 ;  House  Ex.  Doc,  179, 2d  session,  A\»i  Congw>M; 
letter  of  the  Secretary  of  War,  May  3, 1870 ;  Cong.  Globe,  part  5,  2d  session,  4l8l 
Congress,  4135,  4159;  /<f.,  part  2,  2d  session,  41st  Congress,  1579;  Senate  Journal  12. 
Ist  session,  41st  Congress,  March  6, 18G9;  Id.j  3d  session,  40th  Congress,  68,  I>ec«ml>er 
21,  1868 ;  171,  February  I,  1869,  and  381,  March  2, 18G9.  The  injunction  of  secrecy  was 
never  removed  from  the  Senate  proceedings  on  this  treaty.  The  Congressional  Globe 
shows  how,  and  by  whom,  the  attention  of  the  House  was  first  called  to  the  treaty. 
The  Senate  of  course  never  ratified  it.  December  4,  1871,  President  Graut,  in  hi?' 
message  to  Congress,  said :  ^' I  renew  my  recommendation  that  the  public  lands  bt* 
regarded  as  a  heritage,  to  be  disposed  of  only  as  required  for  occupation,  and  to  act- 
ual settlers." 

Another  result  of  the  discussion  of  the  subject  was  the  enactment  of  that  provision 
of  the  act  of  March  3,  1871  (16  Stat.,  566,  sec.  1 ;  act  June  22,  1874,  18  Stat.,  176,  se<:. 
3;  act  June  10,  1876,  19  Stat.,  58;  Rer.Stat.,  2079),  prohibiting  Indian  treaties;  pro- 
posed treaties  for  the  sale  of  lands  were  withdrawn  by  the  President  from  the  Senate; 
and  others,  doubtless,  were*  not  made,  which  would  have  been  made  but  for  the  di^ 
cuasion  of  the  subject.  The  final  result  has  been,  that  immense  tracts  of  lands  have 
been  subjected  to  the  homestead  polioy,  which  would  otherwise  have  been  disposed  of 
in  large  tracts  for  other  purposes.  Vast  numbers  of  citizens  have  thus  been  enabli^i 
to  secure  homesteads,  and  sham  the  benefits  of  this  policy  as  a  result  of  the  labors  of 
those  who  sustained  it.  There  have  been  some  interesting  incidents  connected  with 
at  least  one  of  these  treaties.  See  Cong.  Record,  VoL  74,  1st  session,  41st  CongrM, 
568,  April  6,  1869,  and  MS.  letter  of  Hon.  Cyril  Hawkins,  March  4,  1883. 

In  thiH  connection,  reference  niay  be  made  to  another  feature  of  the  homestead  leg- 
islation. Under  many  acts  of  C'on  jrress,  beginning  with-  the  act  of  Septenilwr  2t>.  lf'»«* 
(9  Stat.,  466),  immense  tracts  <»f  land  have  been  granted  to,  or  in  aid  of,  railroad conj- 
pauies,  reserving  to  the  United  States  alternate  reserved  sections  within  the  liuiiti  oi* 
the  grants,  which  could  only  be  sold  at  the  double  minimum  price  of  two  dollara  and 
fifty  cents  per  acre.  The  original  houic^stead  act  of  May  20,  1862  (12  Stat.,  3y2).  a* 
limited  therein,  and  by  the  ruilroad  giunt  acts,  and  other  acts  (act  September  4, 
1841,  5  Stat.,  453;  act  March  3,  18:>:<,  10  Stat.,  244;  act  March  3,  1875,  18  Stat.,  519; 
Rev.  St-at.,  2279),  only  authorized  a  homestead  of  eighty  acres  in  these  alternate  n»- 
served  s^'ctionn,  and,  as  to  citizens  generally,  this  limit  yet  continues.  At  the  second 
session  of  the  Forty-first  Congress,  Mr.  Lawrence  introduced  a  bill,  giving  to  *'evtry 
private  soldier  and  officer  who  •  *  •  served  in  the  army  of  the  United  Sratesdnriajj 
the  rebellion,  for  ninety  d-iys,"  the  right  **  to  enter  one  quarter  section  of  land,  *  *  ' 
of  the  alterniite  reserved  sect  ions,"  witliin  the  limits  of  railroad  laud  grants,  as  a  Immik^ 
Htea<l.  This  became  a  law,  as  section  25  of  the  act  of  July  15,  1870  (16  Star.,  .'W0)»  ^^ 
enacted  and  modified  by  aet  of  April  4,  I8T2  (17  Stat.,  49),  amended  by  act  of  Jone"^. 
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1872  (17  Stat.,  333),  and  carried  into  the  Revised  Statutes  as  section  2304.  Avast 
unmberof  soidifi-s  are  indebted  to  the  just  and  generous  policy  of  these  provisions  for 
the  liberal  extent  of  homesteads  they  have  been  thereby  enabled  to  secure. 

The  Osage  Treaty,  proclaimed  January  21, 1^7  (14  Stat.,  687),  provided  for  the  sur- 
vey and  sale  by  the  Secretary  of  the  Interior  of  Osage  lands  therein  mentioned.  But 
Congress  has  regarded  this  as  a  mere  contract,  inoperative  per  se,  and  provision  has 
boeu  made  by  acts  of  Congress  for  the  sale  of  the  lands.  (Act  May  9,  1872,  17  Stat., 
90,  Heel;  act  June  23,  1874,  18  Stat.,  283;  act  August  11,  1876,  19  Stat.,  127;  Rev. 
Stat.,  2283,  2284,2285.) 

Provision  was  made  for  supplementing  the  Indian  "  (Hvilization  funtV^  by  the  first 
article  of  the  treaty  aforesaid,  with  the  Great  and  Little  Osage  Indians  (14  Stat.,  ()87). 
This  portion  of  the  fund  would  have  had  no  existence,  but  for  an  opinion  given  by 
Mr.  Lawrence  to  the  settlers  on  the  Osage  ceded  lands,  that  they  were  not  included 
in  the  railroad  land  grants  made  by  the  act  of  March  3, 1863  (12  Stat.,  772),  and  July 
26,  1866  (14  Stat.,  289).  This  was  contested  before  the  Secretary  of  the  Interior,  Mr. 
Lawrence  representing  the  settlers,  and  Hon.  B.  R.  Curtis  as  counsel  for  the  railroad 
companies  claiming  the  lands.  The  Secretary  decided  in  favor  of  the  railroad  com- 
panies, and  patents  were  issued  accordingly.  The  Attorney-General,  subseqnently, 
at  the  instance  of  citizens  of  Kansas,  gave  Mr.  Lawrence,  with  such  counsel  as  he 
might  select,  sole  authority  to  commence  and  conduct  judicial  proceedings  to  cancel 
the  patents.  The  result  was  that  the  patents  were  canceled  by  decrees  of  the  Supreme 
Court  of  the  United  States.  (Leavenworth,  Lawrence,  and  Galveston  Railroad  Co.  r. 
United  States,  92  U.  S.,733.) 

The  title  to  the  Osage  ceded  lands  was  thus  settled,  and  a  large  sum,  already 
$1,092,885.13,  lias  been  realized  by  the  ^'civilization  fund"  from  sales  under  the  a<t 
of  August  11,  1876  (19  Stat,  127).  See  act  May  28,  1880,  21  Stat.,  143;  act  June  16, 
1880,  21  Stat.,  291 ;  act  March  3, 1881, 21  Stat.,  509:  And  see  the  opinions  and  argumentn 
in  relation  to  these  lands  in  the  volume  above  referred  to.  (Cong,  Law  Library, 
Chap.  18,  section  2.)  And  see  Neer  v.  Williams  (27  Kan.,  1),  for  a  somewhat  similar 
case.  This  large  sum  of  money  has,  therefore,  been  indirectly  saved  to  the  Government ; 
for,  if  the  "civilization  fund"  had  not  thus  been  increased,  an  equal  sum  must  have 
been  appropriated  from  the  Treasury  for  the  support  of  Indians.  In  addition  to  this^ 
the  whole  of  these  lands — 960,000  acres — have  been  secured,  at  a  nominal  price,  to 
actual  settlers,  who  never  could  have  thus  acquired  them  but  for  the  proceedings 
already  mentioned.  The  volume  to  which  reference  is  made  above,  fully  shows  ho\\ 
the  cntirt>  body  of  lands  were  thus  saved  to  the  ''civilization  fund"  and  to  actual 
settlers. 

The  '< Indian  civilization  fund"  was  originated  by  ''an  act  making  provision  for 
the  civilization  of  the  Indian  tribes  adjoining  the  frontier  settlements,  approved 
March  3,  1819  (3  Stats.,  p.  516)." 

"Section  2  of  this  act  provided  for  an  annual  appropriation  of  the  sum  of  $10,000  for 
civilization  purposes,  and  [this  sum]  was  carried  on  the  books  of  the  Treasury  and 
this  [Indian]  department  under  the  title  of 'civilization  of  Indians,'  until  1873,  when 
by  an  act  approved  February  14, 1873  (17  Stats.,  p.  461),  so  much  of  the  act  referred 
to  as  provided  for  an  annual  apprt>priation  of  $10,000  was  repealed." 

"This  fund  was  re-established  under  the  title  of  *  civilization  fund'  by  the  first  article 
of  the  treaty  with  the  Great  and  Little  Osages,  proclaimed  January  21, 1867  (14  Stats. 
p.  687),  which  reads  as  follows: " 

"The  tribes  of  the  Great  and  Little  Osage  Indians  having  now  morel»nds  than  are 
necessary  for  their  occupation,  and  all  payments  from  the  government  to  them  under 
fonner  treaties  having  ceased,  leaving  them  greatly  impoverished,  and  being  desirous 
of  improving  their  condition  by  disposing  of  their  surplus  lands^  do  hereby  grant  and 
soil  to  the  United  States  the  lauds  contained  within  the  following  boundaries:  that 
in  to  say,  beginning  at  the  southeast  corner  of  their  present  reservation  and  running 
thence  north  with  the  eastern  boundary  thereof  fifty  miles  to  the  northeast  corner; 
thtuce  woat  with  the  northern  line  thirty  miles ;  thence  south  fifty  miles  to  the  south- 
em  boundary  of  said  reservation;  and  thence  east  with  said  southern  boundary  to 
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the  place  of  begin uiug:  Provided j  That  the  we^tem  bouudary  uf  iM*i<l  luiuU  herein 
ceded  ehall  not  extend  further  westward  than  upon  a  line  couiuiencing  at  a  point  on 
the  southern  bouudary  of  said  Osage  couutry  one  mile  east  of  the  place  where  the 
Verdigris  River  crosses  the  southern  boundary  of  the  State  of  Kansan.  And,  io  con- 
sideration of  the  grant  and  sal^  to  them  of* the  above-described  lands,  the  Unit^ 
States  agree  to  pay  the  sum  of  three  hundred  thousand  dollars,  which  sum  shall  h^^ 
placed  to  the  credit  of  said  tribe  of  Indians  in  the  Treasury  of  the  United  States,  and 
interest  thereon  at  the  rate  of  five  i>er  centum  per  annum  shall  be  paid  to  said  trilH* 
semi-annually,  in  money,  clothing,  provisions,  or  such  articles  of  utility  as  the  8ecre- 
tary  of  the  luterior  may  fmra  time  to  time  direct.  Said  lands  shall  be  surveyed  and 
sold,  uider  the  direction  of  the  Secretary  of  the  Interior,  on  the  most  advantageoo!* 
terms  for  cash,  as  public  lauds  are  surveyed  and  sold  under  existing  laws,  but  iio  pw- 
eniption  claim  or  homestead  settlement  shall  be  recognized;  and,  after  reiuibursiDg 
the  United  States  the  cost  of  said  survey  and  salt',  and  the  si»id  sura  of  three  hundred 
thousand  dollars  placed  to  the  credit  of  said  Indians,  the  remaining  proceeds  of  sales 
shall  be  placed  in  the  Treasury  of  the  United  States  to  the  credit  of  the  'civilization 
fund,'  to  be  used,  under  the  direction  of  the  Secretary  of  the  Interior,  for  the  edaca- 
tion  and  civilization  of  Indian  tribes  residing  within  the  limits  of  the  United  States.'* 

**  Under  the  provisions  of  this  article  of  the  treaty,  Congress,  by  acts  approved  April 
10, 1869,  and  July  15, 1870  (16  Stat.,  pp.  55  and  362),  authorized  the  sale  of  the  lands 
mentioned,  the  proceeds  of  which  have  been  deposited  in  the  Treasury  to  the  credit 
of  the  '  civilization  fund,'  and  disposed  of  as  shown  b^*  detailed  statement  of  receipts 
and  disbursements*'  appended  to  Senate  Executive  Document  No.  35,  second  session, 
Forty-seventh  Congress,  beingletter  from  the  Coniniissioner  of  Indian  Atfairx,  Novem- 
ber 23,  IS82.  The  details  prior  to  these  will  be  found  in  the.Gener;il  Land  Otliw,jind 
in  the  Register's  Oftice  of  the  Treasury  Department. 


IN  THE  MATTER  OF  THE  PAYMENT  OF  CLAIMS  .VND  ALLOWANCES  "GROW- 
ING OUT  OF  1  HE  ILLNESS  AND  BURIAL  OF  THE  LATE  PRESIDENT,  .lAMI-S 
A.  GARFIELD."— GARFIELD  CASE. 


1.  The  deficiency  appropriation  act  of  August  5,  188*2  (22  Stat.,  284,  sec.  6),  pn»vi(lt;^: 
''That  a  board  of  audit  consisting  of  the  First  and  Second  Comptrollers  uf  the 
Treasury  and  the  Treasurer  of  the  United  States,  is  hereby  constituted,  to  whom 
shall  be  referred  all  claims  and  the  determination  of  all  just  and  reasonable  al- 
lowances to  be  ma<le  growing  oat  of  the  illneaa  and  burial  of  the  late  President. 
James  A.  Garfield ;  that  the  said  board  shall  hear,  and  examine,  and  determine 
all  questions  arising  out  of  said  claims  and  proposed  allowances,  and  shall  make 
an  award  in  each  case  for  services  rendered,  or  snpplies  famished,  which,  when 
received,  shall  be  taken  in  full  compensation  of  all  demand  whatsoever;  that 
said  board  of  aadit  shall  issue  a  certificate,  signed  by  each  member  of  said  board, 
setting  forth  the  amount  awarded  to  each  person,  and  on  account  of  what  aerr- 
ices  rendered,  or  supplies  furnished,  and  shall  transmit  said  certificate  to  the 
Secretary  of  the  Treasury,  who  shall  cause  to  be  paid  to  the  several  persons  nanifd 
therein,  or  their  legal  representatives,  the  amount  so  certified ;  and  to  enable 
the  Secretary  of  the  Treasury  to  pay  said  awards  the  sum  of  fifcy-seven  thoosand 
five  hundred  dollars,  or  so  much  thereof  as  may  be  necessary,  is  hereby  appro- 
priated ;  and  of  this  amount  not  more  than  thirty-five  thousand  five  bnudivd 
dollars  in  all  shall  be  certified  and  paid  for  medical  services  and  attendance ;  and 
in  making  said  awards  it  shall  be  lawful  for  said  board  to  make  allowances  to 
employees  of  the  Government  for  extra  services  in  amounts  not  exceeding  three 
months  of  their  current  pay :  Prondtd,  That  no  claim  shall  be  considered  and  do 
allowance  shall  bo  made  by  said  board  on  or  after  January  first,  eighteeii  ban- 
dred  aud  eighty- three :  And  provided  farther^  That  tbe  aggregate  amonut  uf  awant 
made  by  said  board  shall  not  exceed  the  amount  hereby  appropriated:  And ^r^ 
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eided  fHrlktr,  That  no  claim  shall  be  considered  nnder  this  section  unless  the 
person  filing  the  same  shall  file  a  release  nnder  seal  of  all  claims  against  the  rep- 
resentatives of  the  late  President  growing  out  of  said  illness  and  burial.'*  Held : 
(!)  That  the  statutory  provisions,  which  require  claims  to  be  examined  by  an 
Auditor,  and  by  him  reported  to  a  Comptroller,  in  order  that  such  Comptroller 
may  certify  a  balance  due,  and  that  a  Treasury  warrant  may  issue  for  the  pay- 
ment of  such  balance,  are  applicable  to  the  awards  made  under  the  act  of  August 
5, 18d'i.  (2)  That  a  certificate  of  said  awards  is  to  be  transmitted  by  the  board 
of  audit  to  the  Secretary  of  the  Treasury,  and  by  him  to  the  First  Auditor  for  his 
report  thereon  to  the  First  Comptroller,  in  order  that  a  balance  may  be  certified 
to  the  respective  claimants,  who  are  to  be  paid  by  a  Treasury  warrant  issued  in 
their  favor;  and  that  all  said  awards  may  be  included  in  one  warrant.  (3)  That 
the  certificate  of  awards,  made  under  the  act  of  August  5, 18R2,  is,  at  least,  prima 
fiu^e,  conclnsive  on  the  accounting  ofiicers. 
"2.  Tlie  modes  stated,  by  which  the  awards  can  be  paid. 

Aaguat  30, 1882,  the  following  circular  was  issued,  and  soon  after 
transmitted  to  all  persons  supposed  to  be  claimants  under  the  same, 
to  wit : 

REGULATIONS. 

Claims  growing  out  of  the  illness  and  burial  oj  the  late  President,  James 

A.  Garfield. 

The  statute  relating  to  the  claims  above  named  is  as  follows: 

[Public— No.  205.] 

AN  ACT  makine  appropriations  to  supply  deficiencies  in  the  appropriations  for  the 
fiscal  year  ending  June  thirtieth,  eighteen  hundred  and  eighty-two,  and  for  prior 
years,  and  for  those  certified  as  due  by  the  accounting  ofiicers  of  the  Treasury  in 
accordance  with  section  four  of  the  act  of  June  fourteenth,  eighteen  hundred  and 
seventy -eight,  heretofore  paid  from  permanent  appropriations,  and  for  other  purposes. 

Be  it  enaoted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled^  That  the  following  sums  be, 
and  the  same  are  hereby  appropriated,  out  of  any  money  in  the  Treas- 
ury not  otherwise  appropriated,  for  the  objects  hereinafter  stated, 
namely: 

Sec.  6.  That  a  board  of  audit  consisting  of  the  First  and  Second 
Comptrollers  of  the  Treasury  and  the  Treasurer  of  the  United  States, 
is  hereby  constituted,  to  whom  shall  be  referred  all  claims  and  the  de- 
termination of  all  just  and  reasonable  allowances  to  be  made  growing 
out  of  the  illness  and  burial  of  the  late  President,  James  A.  Garfield; 
that  the  said  board  shall  hear,  and  examine,  and  determine  all  questions 
arising  out  of  said  claims  and  proposed  allowances,  and  shall  make  an 
award  in  each  case  for  Services  rendered,  or  supplies  furnished,  which, 
when  received,  shall  be  taken  in  full  compensation  of  all  demand  what- 
soever; that  said  board  of  audit  shall  issue  a  certificate,  signed  by  each 
member  of  said  board,  setting  forth  the  amount  awarded  to  each  per- 
son, and  on  account  ox  what  services  rendered,  or  supplies  furnished, 
and  shall  transmit  said  certificate  to  the  Secretary  of  the  Treasury,  who 
shall  cause  to  be  paid  to  the  several  persons  named  thereio,  or  their 
legal  representatives,  the  amount  so  certified;  and  to  enable  the  Secre- 
tary of  the  Treasury  to  pay  said  awards  the  sum  of  fift^'^-seven  thousand 
five  hundred  dollars,  or  so  much  thereof  as  may  be  necessary,  is  hereby 
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appropriated^  aud  of  this  amouut  not  more  than  thirty-five  thousand 
five  huudred dollars  in  all  shall  be  certified  and  paid  for  medical  serv- 
ices and  attendance;  and  in  making  said  awards  it  shall  be  lawful  for 
said  board  to  make  allowances  to  employees  of  the  Government  for  ex- 
tra services  in  amounts  not  exceeding  three  months  of  their  current 
pay:  Provided,  That  no  claim  shall  be  considered  and  no  allowance 
shall  be  made  by  said  board  on  or  after  January  first,  eighteen  bundre^l 
and  eighty- three:  And  provide  further.  That  the  aggregate  amount  of 
awards  made  by  said  board  shall  not  exceed  the  amount  hereby  appro- 
priated: And  provided  further,  That  no  claim  shall  be  considered  ander 
this  section  unless  the  person  filing  the  same  shall  file  a  release  under 
seal  of  all  claims  against  the  representatives  of  the  late  President  grow- 
ing out  of  said  illness  and  burial. 
Approved,  August  5, 1882. 

The  following  forms  and  instructions  are  submitted  for  the  use  ot 
claimants  under  the  foregoing  statute : 

Form  of  account  for  professU*nal  or  personal  services  and  supplies  fur- 
nished. 

The  Estate  of  James  A.  Garfield,  late  President  of  tke  United 
States,  to  John  Smith,  Dr. 

[Here  describe  fully  the  services  rendered,  giving  in  detail  the  time 
occupied,  the  kind  of  service,  by  whose  direction,  authority,  or  employ- 
ment, and  all  particulars  necessary  to  a  correct  understanding  of  the 
claim,  with  the  requisite  facts  to  show  its  validity  as  a  claim,  and  the 
amount  which  should  be  paid.  This  is  a  requirement  of  the  law— not 
a  regulation  of  the  Board  of  Audit. 

Public  accounts  must  show  a  "  statement  of  items,'^  (Watkins  r*. 
United  States,  9  Wall.,  764;)  "  vouchers"  must  be  submitted  with  the 
account  or  claim  '*  to  the  accounting  officers,"  (Id.;)  for  without  such  evi- 
dences before  the  accounting  officers  there  could  not  be  any  intelligent 
scrutiny  of  the  claim,  nor  any  decision  which  would  be  satisfactory  to 
the  claimant  or  to  the  public.    {Id,)] 

Form  of  oath  to  he  annexed  to  a  cimm. 

United  States  of  America, 

District  of  Columbia,  City  and  County  of  Washington,  ss: 
I,  John  Smith,  being  duly  sworn,  on  oath  say  that  I  am  owner  of  the 
foregoing  claim  against  the  estate  of  James  A.  Garfield,  deceased,  late 
President  of  the  United  States;  that  said  claim  is  justly  due  to  me  from 
said  estate  and  the  legal  representatives  of  said  deceased ;  that  no  pay- 
ment or  payments  have  been  made  thereon,  and  that  there  are  no  off- 
sets or  offset  or  counter-claim  against  the  same  to  the  knowledge  or  be- 
lief of  this  affiant;  that  the  services  [supplies]  therein  mentioned  were 
rendered  [furnished]  and  the  charges  therefor  as  therein  stated  are  rea- 
sonable and  just  J  [that  the  expenses  as  therein  charged  were  actually 
incurred  and  paid  at  the  dates  specified,  and  the  amounts  paid,  a8 
therein  stated,  were  the  actual,  reasonable,  and  necessary  amoauts 
therefor,  and  the  usual  amounts  for  similar  items  of  expense ;]  that  tbe 
facts  stated  and  allegations  made  in  the  foregoing  claim  and  statements 
therein  are  true;  that  the  personal  sertices  [supplies  furnished]  for 
which  said  claim  is  made  were  rendered  [furnished]  by  affiant  at  the 
request  of ,  and  under  the  direction  of aad 
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at ,  and  were  reudered  necessary  by  the  illness  [or  burial]  of  the 

late  President^  James  A.  Garfield,  and  were  rendered  Tor  famished]  in 
oonseofience  thereof  [and  the  prices  charged  in  said  claim  for  the  arti- 
cles of  supplies  therein  mentioned  were  the  ordinary,  reasonable,  and 
usual  prices  for  such  articles] ;  that  this  affidavit  is  made  for  the  pur- 
pose of  verifying  said  claim  and  of  securing  to  this  affiant  the  benefit 
of  the  provisions  of  section  six  of  the  act  of  Congress  approved  August 
5j  1882,  known  as  the  Deficiency  Appropriation  Act,  and  for  the  pur- 
pose of  presenting  said  claim  to  the  board  of  audit  constituted  by  said 
section  as  a  claim  against  the  United  States,  and  for  the  purpose  of  re- 
leasing all  claims  against  the  representatives  of  the  late  President, 
James  A.  Garfield. 


ISworn  to  by  said ,  before  me,  and  by  him  subscribed 

in  my  presence,  tliis day  of ,  1882. 


[Official  signature  and  seal.] 

When  the  claiA  is  for  "  services  rendered,"  the  words  in  brackets  in 
the  foregoing  foTm-^lsupplies]  and  Ifurnishedl-^maj  be  omitted. 

When  the  claim  is  for  "  sux)plies  furnished,'^  the  words  "  services  ren- 
dered^ may  be  omitted. 

It  will  be  well  to  have  all  claims  carefully  prepared,  to  avoid  delay, 
which  might  be  occasioned  if  corrections  should  be  required. 

When  there  are  no  items  ofexpense^  the  clause  in  relation  to  that  sub- 
ject may  be  omitted.  The  clause  in  the  foregoing  form  "that  the  per- 
sonal services  for  which  said  claim  is  made  were  rendered  by  affiant  at 
the  request  of,"  &c.,  is  not  requisite  as  to  medical  and  surgical  services. 

Form  of  release  to  be  annexed  to  ihe  foregoing  form. 

United  States  of  Ameeica, 

District  of  Columbia^  City  and  County  of  Washington^  ss: 

Whereas  the  sixth  section  of  the  act  of  Congress  approved  August 
5, 1883,  known  as  the  Deficiency  Appropriation  Act,  constitutes  a  board 
of  audit  to  whom  shall  be  referred  all  claims,  and  the  determination  of 
all  just  and  reasonable  allowances  to  be  made,  growing  out  of  the  illness 
and  burial  of  the  fate  President  of  the  United  States,  James  A.  Garfield ; 
and  wherejis  said  section  of  said  act  authorizes  said  board  to  hear,  ex- 
amine, and  determine  all  questions  arising  out  of  said  claims  and  pro- 
l)osed  allowances,  and  to  make  an  award  in  each  case  for  services  ren- 
dered or  supplies  furnished,  which,  when  received,  shall  be  taken  in  full 
compensation  of  all  demands  whatsoever;  and  whereas  the  foregoing 

claim  for dollars  in  my  favor  is  now  by  me  presented  to  said 

board  of  audit  under  and  by  virtue  of  said  section,  and  for  the  purpose 
of  securing  to  me  the  benefit  thereof  as  therein  authorized,  and  subject 
to  the  provisions  and  conditions  of  said  act,  and  for  the  purpose  of  ac- 
cepting the  award  therein  authorized  t<j  be  made:  Now,  therefore,  in 
consideration  of  the  premises,  and  of  the  benefit  to  me  accruing  by  rea- 
son thereof,  I  hereby  release  all  claims  against  the  representatives  of 
the  late  President,  James  A.  Garfield,  growing  out  of  said  illness  and 
burial  above  mentioned. 
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In  testimony  whereof  I  hereto  sabscribe  ID3'  name  and  affix  mv  seal 

this (lay  of ,  A.  I).  1882. 

.  [Seal  of  wax  or  wa%r.] 

Executed  in  presence  of  us — 


[Witnesses.] 

Claims  may  be  Hied  with  either  member  of  the  board  of  audit.  The 
board  will  require  such  evidence  in  support  of  claimsas  may  be  deemed 
necessary  and  proper. 

WILLIAM  LAWEENCE, 

Fimt  Comptroller. 
W,  W.  UPTON, 

Second  Comptroller, 
JA8.  GILFILLAN, 
Treasurer  of  the  United  State*. 
Treasury  Department, 

Woifhtngton  City,  Avgmt  30,  1882. 

Questions  arose  under  this  circular^  and  the  statute  th^erein  mentioned, 
relative  to  the  consideration  of  claims  and  the  form  of  certificate  of 
awards  in  favor  of  claimants.  The  board  of  audit  determined  that  its 
duties  and  modes  of  procedure  were  not,  technically,  those  pertaining 
to  arbitrators,  but,  rather,  in  the  character  of  auditors,  charged  with 
the  duty  of  determining  the  ^' just  and  reasonable  allowances  to  be  made 
growing  out  of  the  illness  and  burial  of  the  late  President,  James  A. 
Garfield";  and  that  it  was  its  further  duty  to  '^hear,  and  examine,  and 
determine  all  •questions  arising  out  of  said  •  •  •  proposed  allow- 
ances,'' and  to  ^'  make  an  award  in  each  case.''  Each  claimant  had  a 
right  to  present  such  evidence  as  he  deemed  proper,  to  inspect  any  other 
evidence  furnished  to  or  procured  by  the  board,  and  to  be  heard  on  ap< 
plication  by  himself,  or  attorney,  in  support  of  his  claim.  ISo  notice 
was  required  to  be  given  to  the  claimants  of  the  time,  or  place,  when 
the  board  would  examine  the  evidence,  or  proceed  to  consider  the  same 
and  make  an  award. 

Claims  having  been  presented  with  evidence,  and  other  proofe  in  some 
cases  having  been  otherwise  furnished,  the  board  examined  the  same, 
and  passed  on  each  claim  separately.  The  boa^rd  determined  that  the 
statute  contemplated  that  only  one  certificate  containing  the  awards  in 
favor  of  the  respective  cl«aimants  be  made  to  the  Secretar3^  of  the  Treas- 
ury. The  act  says  that  the  board  "shall  issue  a  certiJUsate,  •  •  • 
and  shall  transmit  mid  certificate  to  the  Secretary  of  the  Treasoty^ 
who  shall  cause  to  be  paid  to  the  several  persons  named  therein  or  their 
legal  representatives,  the  amount  so  certified."  This  implies  that  one 
certificate  is  to  be  made.  On  this  subject  the  statute,  however,  is  di- 
rectory, and  several  certificates  would  be  equally  valid  as  one.  K,  after 
one  certificate,  embracing  all  claims  allowed,  shall  have  been  delivered 
to  the  Secretary  of  the  Treasury,  other  claims  should  be  presented  to 
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the  board  of  audit  prior  to  January  1,  1888,  tliey  may  be  considered 
and  decided. 

December  11, 1882,  the  board  of  andit  made  a  certificate  of  awards, 
which  on  the  12th  of  December,  1882,  was  transmitted  to  the  Secretary 
of  the  Treasury.  • 

The  letter  transmitting  the  certificate  of  awards  to  the  Secretary 
stated  that,  after  January  1, 1883,  the  original  claims,  the  evidence  in 
support  thereof,  and  all  papers  relating  thereto,  would  be  transmitted 
to  the  Begister  of  the  Treasury  Department,  to  be  filed  in  his  office,  f 

There  are  two  modes  in  which  payment-s  may  be  made  to  the  respect- 
ive claimants.  The  Secretary  of  the  Treasury  may  appoint  a  special 
disbursixig  agent,  who,  after  giving  bond,  can  make  a  requisition  for  the 
proper  amount  of  money,  can  make  payment  on  proper  vouchers,  and 
can  have  his  account  of  money  received  and  disbursed  settled  through 
the  First  Auditor  and  First  Comptroller.  The  more  usual  mode  is  for 
the  Secretary  to  transmit  the  certificate  of  awards  to  the  First  Auditor, 
in  order  that  said  auditor  may  state  an  account  in  favor  of  each  claimant, 
and  make  a  report  thereof  to  the  First  Comptroller,  who  would  then 
certifyabalanceinfavor  of  each  claimant,  on  which  certificate  a  Treasury 
warrant,  signed  by  the  Secretary  and  countersigned  by  the  First  Comp- 
troller, would  issue,  and  payment  be  made  accordingly. 

Section  236  of  the  Revised  Statutes  declares  that  all  claims  in  which 
the  United  States  is  concerned  "  shall  be  settled  and  adjusted  in  the 
Department  of  the  Treasury.''  Other  sections  of  the  Revised  Statutes 
require  claims  to  be  examined  by  an  auditor,  and  by  him  reported  to  a 
comptroller,  in  order  that  such  comptroller  may  certify  the  balance 
arising  thereon,  to  be  paid  by  a  Treasury  warran't,  issued  by  the  Secre- 
tary of  the  Treasury,  and  countersigned  by  the  First  Comptroller. 

The  act  of  August  6, 1882,  requires  the  Secretary  of  the  Treasury  to 
^^  cause  to  be  paid  to  the  several  persons  named  [in  the  certificate  of 
awards]  •  •  •  or  their  legal  representatives,  the  amount  so  certified.'* 
Payments  may  be  made  in  either  of  the  modes  stated.  (See  Rev.  Stat., 
236, 248, 269, 277, 305.)  These  provisions  of  the  Revised  Statutes  are,  by 
their  terms,  applicable  to  claims  under  the  act  of  August  5, 1882,  which 
act  does  not  repeal  or  suspend  said  provisions,  even  as  to  claims  made 
under  it,  nor  except  such  claims  from  their  operation.  The  Treasurer 
of  the  United  States  can  only  disburse  public  money  *f  upon  warrants.'' 
(Rev.  Stat.,  305.)  A  warrant,  however,  in  favor  of  a  i^ecial  disbursing 
agent  would  authorize  an  advance  of  money  to  his  credit  to  pay  the 
claims.    It  has  been  repeatedly  decided  that  the  First  Auditor  has  j  uris- 

*  For  the  certificate  of  awards  and  other  papers  relating  to  the  claims  preHcnted  to 
the  Board  of  Andit,  and  to  their  proceedings,  sec  House  Miscellaneous  Doc.  No.  14» 
2d  sewion  47th  Congress,  Jannary  3,  1883,  foot-note,  end  of  this  case. 

The  HooBO  Report  No.  1069,  Ist  session  47th  Congress,  made  hy  Mr.  Taylor,  April 
19,  1682,  has  appended  to  it  a  schedule  of  the  claims  passed  by  the  select  committee 
to  andit  the  expenses  of  the  late  President  Jamce  A.  Garfield's  illness  and  burial. 
tThey  were  transmitted  to  the  Register  by  letter  January  2, 1883. 


Digitized  by  VjOOQIC 


.<7S  First  Comptroller's  Office,  Treasury  I>ep<trhnent, 

<lictioii  of  all  claims  uot  specitically  assigned  to  any  other  auditor.  The 
<rorti(icate  of  awards,  made  under  the  act  of  August  5,  1882,  is,  at  least 
priinafaeie^  conclusive  on  the  accounting  officers  and  Secretary  of  the 
Treasury. 

December  13,  1882,  the  Secretary  of  the  Treasury  referred  the  cer- 
tificate of  awards  in  this  case  to  the  First  Auditor  *^for  proper  disposi- 
tion." 

December  14, 1882,  the  First  Auditor,  by  his  report,  No.  234094,  to 
the  First  Comptroller^  certified  that  he  had  ''  examined  and  adjusted 
^in  account  between  the  United  States  and  the  parties^  thereinafter 
named,  and  <^  finds  that  there  is  due  to  ^  said  persons  respectively  the 
amounts  therein  stated,  all  of  which  are  as  in  the  certificate  of  awards, 
and  amount  to  $39,793.01. 

December  15, 1882,  on  this  rex>ort,  the  Fii*st  Comptroller  certified  a  bal- 
ance due  said  claimants,  i*espectively,  as  in  the  report,  and  transmitted 
to  the  Eegister  the  papers  accompanying:  the  Auditor's  report,  to  wit : 
his  report,  the  certified  balance,  the  certificate  of  awards,  the  letter  of 
the  First  Comptroller  to  the  Secretary,  dated  December  12, 1882,  trans- 
mitting to  him  the  certificate  of  awards,  and  the  reference  mauie  by 
the  Secretary  of  said  letter  and  certificate  to  the  First  Auditor. 

December  19, 1882,  the  House  of  Kepresentatives  adopted  a  resolu- 
tion instructing  the  board  of  audit  to  report  to  the  Uouse  ^^  a  schedule 
of  all  the  claims  presented  to  said  boanl,  the  action  of  the  board  apoD 
the  same,  the  allowances  made,  and  generally  all  their  transactions  in 
the  premises,''  and  said  board  thereupon  made  a  report  and  transmitted 
it  to  the  Si>eaker  of  the  House  of  Bepresentatives.* 


*The  report  of  tho  board  of  audit,  Hoase  Mis.  Doc.  No.  14, 3d  session  47th  Congretti, 
ia  as  follows : 

EXPENSES  OF  PRESIDENT  GxVRFlELD'S  ILLNESS  AND  DEATH. 

Utter  from  the  First  Comptroller  of  the  Treasury ,  IransmitHng  report  of  the  board  to  audit 
the  expenses  of  the  sickness  and  deaih  of  the  late  President  Garfield, 

•.T  ANi'ARY  3,  1883.— Referred  to  the  Select  Committee  to  audit  expenses  of  the  Ute  President  James  A. 
(tarfleld*9  illness  and  burial,  and  ordered  to  be  printed. 

Treasury  Department, 
Washington,  D,  C,  January  %  1883. 

Sir:  Tho  board  of  audit  constituted  by  the  sixth  sectiou  of  the  act  of  Con^rees  ap- 
proved August  5,  1882,  known  as  the  deficiency  appropriation  act,  have  the  nonor  U% 
acknowledge  the  receipt  from  Hon.  Edward  McPherson,  Clerk  of  the  Honse  of  Repre- 
ifontatives,  of  a  resolution  adopted  by  that  body  on  the  19th  of  December,  1882,  a.^ 
follows : 

*^  Resolved,  That  the  board  heretofore  appointed  to  audit  the  expensed  attendant  upon 
the  last  sickness  and  death  of  lion.  James  A.  Garfield,  late  President  of  the  United 
States,  are  hereby  iustracted  to  report  to  this  House  a  schedule  of  all  the  claima  pre- 
<4ented  to  said  board,  the  action  of  the  board  upon  tho  same,  the  allowances  made,  and 
generally  all  their  transactions  in  the  premises." 

And  in  answer  thereto  state  that  the  schedule  hereto  annexed,  marked  A,  shows  all 
the  claims  presented  to  said  boanl,  the  action  of  the  board  upon  the  same,  and  the 
allowances  made. 

The  board  met  at  the  Treasury  Department  Auznst  30,  18^2,  and  ibsued  a  cironlar, 
■:i  copy  of  which  was  transmitted  to  all  persons  Known  or  supposed  to  have  clahna 
wmlcr  the  act  referred  to,  and  a  copy  of  which  is  hereto  annexed,  marked  B. 
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On  t  ho  1 1th  (lay  of  November,  1  S&2,  the  board  mot  and  proceeded  to  hear  and  examine 
all  claims  preneuted  to  that  date,  and  adjourned  from  day  to  day  until  the  11th  day 
of  December  following,  at  which  time  they  determined  all  queations  arising  out  of  all 
claims  presented  and  all  proposed  alio wa aces  for  services  rendered  and  supplies  fur> 
iiished,  and  made  their  award  and  issued  thoir  cortiticate  signed  by  each  member  of 
said  board,  setting  forth  the  amount  awarded  to  each  person,  and  on  what  account 
the  services  were  rendered  or  supplies  furnished,  and  on  the  12th  day  of  December 
transmitted  said  award  and  certificate  to  the  Hon.  Charles  J.  Folger,  Secretary  of  the 
Treasury,  a  copy  of  which  is  hereto  annexed,  marked  C. 

Since 'the  mjfcktug  of  said  award,  the  following  claims,  mentioned  in  said  Schedule 
A,  have  been  filed  and  have  not  been  allowed,  to  wit : 

<naim  of  Shoomaker  &  Hertzog,  Washington,  D.  C.  (by  William  Shoomaker, 
surviving  partner),  for  wines  furnished  for  use  of  the  late  President  during 
his  last  illness $16  00 

Claim  of  F.  M.  McMillan,  of  Milton- on-Hudsou,  New  York,  for  services  as  en- 
gineer and  expert  in  designing  and  superintending  the  construction  of  the 
refrigerating  apparatus  used  at  the  Executive  Mansion  during  the  illness  of 
the  late  President 450  00 

Claim  of  Samuel  H.  Scuteune.  assistant  engineer  Navy  Department  building, 
i[>r  extra  services  as  machinist  at  the  Executive  Mansion  m  connection  witn 
the  cooling  apparatus  used  during  the  illness  of  the  late  President 300  00 

CMaim  of  AVilliam  M.  Ellis,  laborer  in  Navy  Department,  for  extra  services 
rendered  at  the  Executive  Mansion  and  elsewhere,  during  the  illness  of  the 
late  President,  independent  of  claimant's  regular  duties  in  the  Navy  De- 
partment.    (No  amount  claimed.) 

i  'laim  of  Thomas  E.  Lyuch,  late  machinist  iu  the  Washington  navy-yard,  for 
extra  services  at  the  Executive  Mansion  in  connection  with  the  cooling  ap- 
paratus used  during  the  late  President's  illness 156  00 

Claim  of  Robort  Harris,  assistant  messenger  iu  the  Interior  Department,  for 
extra  services  at  the  Executive  Mansion,  and  elsewhere,  as  driver,  during 
the  late  President's  illness,  outside  of  claimant's  regular  duties  in  the  Inte- 
rior Department  150  00 

Claim  of  Edwin  Hodge,  laborer  in  Post-Ofiice  Department,  for  extra  services 
at  the  Executive  Mansion  and  elsewhere,  as  driver,  during  the  late  Presi- 
dent's illness,  outside  of  claimant's  regular  hours  in  Post-Oflice  Department.  100  00 

Cluim  of  Joshua  McNeal,  police  oOicer  (Metropolitan  police),  for  extra  services 
at  Executive  Mansion  grounds,  during  the  illness  of  the  late  President 235  00 

Claim  of  AVilliam  Cunningham,  mounted  policeman  (Metropolitan  force),  for 
extra  services  at  Executive  Mansion  grounds  during  the  late  President's  ill- 
ness   J65  00 

C-laim  of  Charles  Kerby,  mounted  policeman  (Metropolitan  police),  for  extra 

services  at  Executive  Mansion  grounds  during  the  late  President's  illness..  165  00 

Claim  of  William  W.  Perry,  sergeant  Metropolitan  police,  for  extra  and  special 
dat^  at  Executive  Mansion  grounds  during  tiie  late  President's  illness. 
Claim  for dollars. 

All  the  claims  presented  and  the  papers  relating  thereto  have  been  transmitted  t4> 
the  Register  of  the  Treasury,  to  be  filed  in  his  office. 
I  have  the  honor  to  be,  very  respectfiillv, 

WILLIAM  LAWRENCE, 

President  Board  of  Audit, 
Hon.  J.  Warren  Keikek, 

Speaker  of  the  Houne  of  Representatives  United  States. 
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384  First  Comptroller's  Office,  Treasury  Department. 

B. 

KEGULATIONS. 

Claims  growing  out  of  the  illness  and  burial  of  the  fate  I'rendent  James  A,  Garfield. 

Tho  Rtatute  relutiug  to  the  claims  above  uaiiicd  is  as  follows: 

[PUBUC— No.  205.] 

AX  ACT  mukliij^  appropriations  tu  supply  ileflcieDcion  in  tlio  appropriations  fur  the  (isciil  yesr  ending 
June  thirtieth,  oij;nteeu  hundred  and  eighty-two,  and  for  prior  years,  and  for  thoee  certlfled  as  dne 
by  the  accountinj;  officers  of  the  Treasury  in  acconiance  with  section  four  uf  the  act  of  June  four- 
teenth, eijrhteen  hundred  and  seventy-eight,  heretofore  paid  from  permanent  appropriations,  and 
for  other  purposes. 

Be  it  enacted  h^  the  Senate  and  Home  of  Repreeentatices  of  the  United  States  of  America 
in  Congress  assembledj  That  the  following  sains  be,  and  the  same  are  hereby,  appropri- 
ated, out  of  any  moDey  in  the  Ti-easnry  not  otherwise  appropriated,  for  the  objects 
hereinafter  stated,  namely : 

•  «*•*•  • 

Sec.  6.  That  the  board  of  and  it,  oonsistiug  of  the  First  and  Secoud  Comptrollers  of 
the  Treasury  and  the  Treasurer  of  the  United  States,  is  hereby  constituted,  to  whom 
shall  be  referred  all  claims  and  the  determination  of  all  just  and  reasonable  allowances 
to  be  made  growing  out  of  the  illness  and  burial  of  the  late  President  James  A.  Gar- 
fiidd ;  that  tne  saia  board  shall  hear,  and  examine,  and  determine  all  questions  arising 
out  of  said  claims  and  proposed  allowances,  and  shall  make  au  award  in  each  caae  for 
services  rendered,  or  snpplies  furnished,  which,  when  received,  shall  be  taken  in  fall 
compensation  of  all  demand  whatsoever;  that  said  board  of  audit'shall  issue  a  certifi- 
cate, signed  by  each  member  of  said  board,  setting  fortti  the  amount  awarded  to  each 
person,  and  on  account  of  what  services  rendered,  or  supplies  furnished,  and  shall 
transmit  said  certificate  to  the  Secretary  of  the  Treasury,  who  shall  cause  to  be  paid 
to  the  several  persons  named  therein,  or  their  legal  representatives,  the  amount  so 
certified ;  and  to  enable  the  Secretary  of  the  Treasury  to  pay  said  awards  tiie  snm  of 
fifty-seven  thousand  five  hundred  dollars,  or  so  much  thereof  as  may  be  necessary,  is 
hereby  appropriated ;  and  of  this  amount  not  more  than  thirty-five  thousand  five  han- 
dred  dollars  in  all  shall  be  certified  and  paid  for  medical  services  and  attendanoe; 
and  in  making  said  awards  it  shall  be  lawful  for  said  board  to  make  allowances  to 
employ^  of  the  government  for  extra  services  in  amounts  not  exceeding  three  months 
of  their  current  pay :  Provided,  That  no  claim  shall  be  considered  aud  no  allowance 
shall  be  made  by  said  board  on  or  after  January  first,  eighteen  hundred  and  eighty- 
three:  And  provided  farther,  That  the  aggre^^ate  amount  of  awards  made  by  said  board 
shall  not  exceed  the  amount  hereby  appropnated :  And  provided  farther.  That  no  claim 
shall  be  considered  under  this  section  unless  the  person  filing  the  same  shall  file  a  »> 
lease  under  seal  of  all  claims  against  the  representatives  of  the  late  President  growing 
out  of  said  illness  and  burial. 

Approved,  August  5,  1882. 

The  following  forms  aud  instructions  are  submitted  for  the  nse  of  claimants  nader 
the  foregoing  statute : 

Form  of  aoooant  for  professional  or  personal  ser  rices  and  supplies  famished. 
The  estate  of  James  A.  Garfield,  late  President  of  the  United  States,  to  John  Smith,  Dr. 

[Here  describe  fully  the  services  rendered,  giving  in  detail  the  time  occupied,  the 
kind  of  service,  by  whose  direction,  authority,  or  employment,  and  all  particulars 
necessary  to  a  correct  understanding  of  the  claim,  with  the  requisite  facts  to  show  its 
validity  as  a  claim,  and  the  araount  which  should  be  paid.  This  is  a  requirement  of 
the  law— not  a  regulation  of  tht^  board  of  audit. 

Public  accounts  m<iiit  show  a  ^*  statement  of  items''  (Watkins  rs.  Unite<l  State»s  9 
Wall.,  764);  "vouchers*'  must  be  submitted  with  the  account  or  claim  **t4>  the  ac- 
counting officers "  {Id.):  for'*  without  such  evidences  b'-forH  the  accounting  odicers 
there  could  not  be  any  intelligent  scruting  of  the  olaiin,  nor  any  decision  which  would 
be  satisfactory  to  the  claimant  or  to  the  public"  (/d.).l 
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Form  of  oath  to  he  annexed  to  a  claim. 

United  States  of  America, 

District  of  Columbia,  City  and  County  of  WMhingtoUf  aa : 
I,  John  Smith,  beiue  duly  sworD,  on  oath  say  that  I  am  owner  of  the  foregoing  claim 
against  the  estate  of  James  A.  Oarneld,  deceased,  late  President  of  the  United  States; 
that  said  claim  is  jnstly  due  to  me  from  said  estate  and  the  legal  representatives  of 
said  deceased ;  that  no  payment  or  payments  have  been  made  thereon,  and  that  there 
are  no  ofTset^  or  offset  or  counterclaim  against  the  san^B  to  the  knowledge  or  belief 
of  this  affiant;  that  the  services  [supplies]  therein  mentioned  were  rendered  [fur- 
nished] and  the  charges  therefor  as  tnerein  stated  are  reasonable  and  just  [that  the 
expenses  as  therein  charged  were  actually  incurred  and  paid  at  the  dates  specitied, 
and  the  amounts  paid,  as  therein  stated,  were  the  actual,  reasonable,  and  necessary 
amonnts  therefor,  and  the  usual  amounts  for  similar  items  of  expense]  ;  that  the  facts 
stated  and  allegations  made  in  the  foregoing  claim  and  statements  therein  are  tnie; 
that  the  personal  services  [supplies  furnished]  for  which  said  claim  is  made  were  ren- 
dered [furnished]  by  affiant  at  the  request  of ,  and  under  the  direction 

of and  at ,  and  were  rendered  necessary  by  the  illness  [or  burial] 

of  the  late  President  James  A.  Garfield,  and  were  rendered  [or  furnished]  in  conse- 
quence thereof  [and  the  prices  charged  in  said  claim  for  the  articles  of  supplies 
therein  mentioned  were  the  ordinary,  reasonable,  and  usual  prices  for  such  articles] ; 
that  this  affidavit  made  for  the  purpose  of  verifying  said  claim  and  of  securing  to 
this  affiant  the  benefit  of  the  pro'fisious  of  section  six  of  the  act  of  Congress  approved 
August  5.  188'2,  known  as  the  Deficiency  Appropriation  Act,  and  fur  the  ^urpos«  of 
presenting  said  claim  to  the  board  of  audit  constituted  by  said  section  as  a  claim  against 
tbe  United  States,  and  for  the  purpose  of  releasing  all  claims  against  the  representa- 
tives of  the  late  President  James  A.  Garfield. 


Sworn  to  by  said ,  before  me,  and  by  him  subscribed  in  my  presence, 

this day  of ,  1882. 

[Official  signature  and  seal.] 

When  the  claim  is  for  ''  services  rendered,''  the  words  in  brackets  in  the  foregoing 
form  Itupplieal  and  [/umiihed']  may  be  omitted. 

When  tne  claim  is  for  ^*  supplies  furnished/'  the  words  "  services  rendered"  may  be 
(nnitted. 

It  is  well  to  have  all  claims  carefully  prepared,  to  avoid  delay,  which  might  be  oc- 
casioned if  corrections  shonld  be  required. 

When  there  are  no  items  of  expensSf  the  clause  in  relation  to  that  subject  may  be 
omitted.  The  clause  in  the  foregoing  form  *'  that  the  personal  services  for  which  said 
claim  is  made  were  rendered  by  affiant  at  the  request  of,"  Slc,  is  not  requisite  as  to 
medical  and  surgical  services. 

Form  of  release  to  he  annexed  to  the  foregoing  form. 

United  States  of  America, 

Ditttrict  of  Columbia,  City  and  County  of  Washington,  ss : 

Whereas  the  sixth  section  of  the  act  of  Congress  approved  August  5,  1882,  known 
as  the  Deficiency  Appropriation  Act,  constitutes  a  board  of  audit  to  whom  shall  be 
referred  all  claims,  and  the  determination  of  all  just  and  reasonable  allowances  to  be 
made,  growing  out  of  the  illness  and  burial  of  the  late  President  of  the  United  States, 
James  A.  Garfield ;  and  whereas  said  section  of  said  act  anthorizes  said  board  to  hear, 
examine,  and  determine  all  questions  arising  out  of  said  claims  and  proposed  allow- 
ances, and  to  make  an  award  in  each  case  for  services  rendered  or  supplies  furnished ; 
which,  when  received,  shall  be  taken  in  full  compensation  of  all  demands  whatsoever : 

and  whereas  the  foregoing  claim  for dollars  in  my  favor  is  now  by  me  presented 

to  said  board  of  audit  under  and  by  virtue  of  said  section,  and  for  the  purpose  of  se- 
curing to  me  the  benefit  thereof  as  therein  authorized,  and  subject  to  the  provisions 
and  conditions  of  said  act,  and  for  the  purpose  of  accepting  the  award  therein  author- 
ized to  be  made :  Now,  therefore,  in  consideration  of  the  premises,  and  of  the  benefit 
to  me  accruing  by  reason  thereof,  I  hereby  release  all  claims  against  the  representa- 
tives of  the  late  President  James  A.  Garneld,  growing  out  of  said  illness  and  burial 
above  mentioned. 

In  testimony  whereof,  I  hereto  subscribe  my  name  and  affix  my  seal  this day 

of ,  A.  D.  1882. 

.    [Seal  of  wax  or  wafer.  ] 

Executed  in  the  presence  of  us — 


[Witnesses.] 
H.  Ex.  219 — 


Digitized  by 


Google 


386  First  Comptroller's  Office^  Treasury  Department. 

Claims  may  be  filed  with  either  member  of  the  board  of  audit.    The  board  will 
require  such  evidence  in  sapport  of  claims  as  may  be  deemed  nf'oesaarv  and  proper. 

WILLIAM  LAWRENCE, 

Fir9t  ComptrolUr, 
W.  W.  UPTON, 

Second  Comptroller, 
JAS.  GILFILLAN, 
Troasurer  of  ike  United  Staiee. 
Treasury  Department, 

Wathington  Citify  August  30,  1882. 


C. 
To  the  honorable  Chas.  J.  Folqer, 

Secretary  of  the  Treasury  of  the  United  Siaiee : 

Whereas  the  sixth  section  of  an  act  of  the  Congress  of  the  United  States,  entitled 
^'An  act  making  appropriations  to  snpply  deficiencies  in  the  appropriations  for  the 
tBscal  year  ending  Jane  thirtieth,  eighteen  hnndrad  and  eighty-two,  and  for  priofr 
years,  and  for  those  certified  as  dne  by  the  accounting  officers  of  the  Treasury  in 
iiccordance  with  section  four  of  the  act  of  June  fourteenth,  eighteen  hundred  ft&d 
aeventy-eight,  heretofore  paid  from  i>ermanent  appropriations,  and  for  other  pur- 
poses,'^ approved.  Augusts,  1882,  provides: 

''That  a  board  of  audit,  consisting  of  the  First  and  Second  Comptrollers  of  tlie 
Treasury,  and  the  Treasurer  of  the  United  States,  is  hereby  constituted,  to  whom 
shall  be  referred  all  claims  and  the  determination  of  all  lust  and  reasonable  allow- 
anced to  be  made  growing  ont  of  the  illness  and  burial  of  the  ]at«  President  James  A. 
Garfield;  that  the  said  board  shall  hear,  and  examine,  and  determine  all  questions 
arising  out  of  said  claims  and  proposed  allowances,  and  shall  make  an  award  in  each 
case  for  services  rendered,  or  supplies  furnished,  which,  when  received,  shall  be  taken 
in  full  compensation  of  all  demand  whatmever ;  that  said  board  of  audit  shall  issue 
a  certificate,  signed  by  each  member  of  said  board,  setting  forth  the  amount  awarded 
to  each  person,  and  on  aocount  of  what  services  rendered,  or  supplies  fnrnisheil,  and 
shall  txansmit  said  certificate  to  the  Secretary  of  the  Treasury,  who  shall  cause  to  be 
paid  to  the  several  persons  named  therein,  or  their  legal  representatives,  the  aoiounts 
so  certified ;  and  to  enable  the  Secretary  of  the  Treasury  to  pay  said  awards,  the  sum 
of  fifty-seven  thousand  five  hundred  dollars,  or  so  much  thereof  as  may  be  necessary, 
is  hereby  appropriated ;  and  of  this  amount  not  more  thau  thirty-five  thousand  five 
hundred  dollars  in  all  shall  be  certified  and  paid  for  medical  services  and  attendance; 
and  in  making  said  awards  it  shall  be  lawful  for  said  board  to  make  allowances  to 
employ^  of  the  government  for  extra  services  in  amounts  not  exceeding  three  months 
of  their  current  pay :  Provided^  That  no  claim  shall  be  considered  and  no  allowance 
shall  be  made  by  said  board  on  or  after  January  first,  eighteen  hundred  and  eighty- 
three  :  And  provided  further  y  That  the  aggregate  amount  of  awards  made  by  said  board 
shall  not  exceed  the  amount  hereby  appropriated:  And  provided  further  y  That  no  claim 
shall  be  considered  under  this  section  unless  the  person  filing  the  same  shall  file  a  re- 
lease under  seal  of  all  claims  against  the  representatives  of  the  late  President,  grow- 
ing out  of  said  illness  and  burial " ; 

And  whereas,  under  and  by  virtue  of  said  act,  each  of  the  several  persons  and  claim- 
ants hereinafter  named  referred  to  and  filed  with  said  board  of  audit  named  in  said 
section  a  claim  for  services  rendered,  or  supplies  fnmishedi  growing  ont  of  the  illneas 
and  burial  of  the  late  President  James  A.  Garfield ; 

And  whereas  said  claimants  respectively  did,  at  the  time  of  the  presentation  and 
filing  of  their  respective  claims,  present  and  file  therewith  a  release  under  seal  of  all 
claims  against  the  representatives  of  the  late  President,  growing  out  of  said  illneas 
and  burial,  and  did  present  and  file  with  their  respective  claims  evidence  in  support 
thereof; 

And  whereas  said  board  of  audit  did  hear  and  examine  said  several  claims  and  the 
evidence  in  support  thereof  and  relating  thereto ; 

And  whereas  said  board  of  audit  did,  and  now  does,  determine  all  questions  arising 
out  of  said  claims  and  the  proposed  allowances  thereon : 

Now,  therefore,  it  is  hereby  made  known,  declared,  and  certified  that  we,  William 
Lawrence,  the  First  Comptroller  in  the  Department  of  the  Treasury  of  the  United 
States ;  William  W.  Upton,  the  Second  Comptroller  in  said  Department,  and  James 
Gilfillan,  the  Treasurer  of  the  United  States,  as  the  members  of  and  constituting  said 
board  of  audit,  having  heard  and  considered  said  claims  and  the  evidence  in  snppori 
thereof  and  relating  thereto,  and  having  now  determined  all  questions  arising  out  of 
said  claims  and  the  proposed  allowance  thereof,  do  now  hereby  award  and  determine 
that  there  shall  be,  and  is,  allowed,  to  be  paid  to  said  claimants,  respectively,  in  foil 
compensation  of  all  demand  whatsoever,  the  sums  hereinafter  mentioned,  for  the 
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Bervices  rendered  and  supplies  famished  by  them  respectively,  which  sums  are  deter* 
mined  to  be  a  jast  and  reasonable  allowance  to  said  claimants  respectively,  and  which 
sums  su  determined,  allowed,  awarded,  and  certified  are  to  be  paid  to  said  persons 
respectively,  or  their  legal  representatives ;  and  said  sums  are  certified  to  the  honor- 
able the  Secr<»tary  of  the  Treasury,  to  be  paid  accordingly. 

And  the  said  board  of  audit  does  now  issue  this,  its  certificate  of  the  matters  afore- 
sibid,  signed  by  each  member  of  said  board,  setting  forth  the  names  of  said  claimants, 
the  amounts  awarded  and  herein  certified  to  be  paid  to  them  respectively,  and  on  ac- 
count of  what  services  rendered,  or  supplies  furnished,  said  amounts  are  so  awarded; 
and  the  said  board  of  audit  does  hereby  award  to  said  claimants,  respectively,  as  fol- 
lows: 


D.  D.  Bliss,  M.  B.,  1829  F  street 
northwest,  Washington,  D.  G. 

D.  Hays  Aicnew,  M.  D.,ieil  Cbeet- 
nnt  street,  Fhilsdelphia,  Pa. 

Prank  H.  Hamilton,  M.  D.,  48 
West  Thirty-seoond  street,  Ketr 
York  City. 

Bobert  Reybani,  K.  D..  1321  T 
street  northwest,  Wastiington, 
D.C. 

Silas  A.  Boynton,  M.  D.,  885£aolid 
avenue,  Cleveland,  Ohio. 

Susan  A.  Edson,  H.  D.  1808  I 
street  northwest,  Washington, 
D.C. 

James  W.  Walsh,  410  East  Twen- 
ty-sixth street,  New  York  City. 

Charles  A.  Benedict,  80  Carmine 
streetNew  York  City. 

Henry  S.  Little,  receiver  of  the 
Central  Railroad  Company  of 
New  Jersey,  care  of  Robert  W. 
Be  Forrestjattomey,  120  Broad- 
way, New  York  City. 

G.  T.  Jones,  Elberon,  N.  J 


Oeorge  W.  Knox,  608  Pennsylva* 
niA  avenve,  Washington,  D.  G. 

B.  K.  Helphenstine,  comer  Foar- 
teenth  and  F  streets,  Washing- 
ton, D.  G. 

0. 6.  G.  Simms,  comer  New  York 
avenue  and  Foorteenth  street, 
Washington,  D.  C. 

W.  8.  Thompson,  708  Fifteenth 
street  northwest,  Washington, 
B.C. 

Oeorge  Tiemann  &  Co.,  67  Chat- 
ham street.  New  York  City. 

Charles  Fischer,  623  Seventh  street 
northwest,  Washington,  D.  C. 

Whyte  iu  Overman,  ooraer  Thir- 
teenth and  G  streets  northwest, 
Washington,  B.  0. 

Independent  Ice  Company  (Charles 
B.  Chnroh,  presd*t),  comer  Penn- 
sylvania avenue  and  Twelfth 
street,  Washington,  B.  C. 

Hilne  &,  Proctor,  984  F  street 
northwest,  Washington,  B.  0. 

Singleton  6l  Hoeke,  801  Market 
Space,  Washington,  B.  C. 

Hooe,  Brother  Sc  Co.,  1328  F  street 
northwest,  Washington,  B.  C 

liOnis  H.  Schneider.  1010  and  1012 
Pennsylvania  avenue,  Washing- 
ton, B.  C. 

W.  B.  Moses  &  Son,  oomer  Penn- 
sylvania avenue  and  Seventh 
street,  Wsshlngton.  B.  C. 


$6.500  00 

6,000  00 
6^000  00 

4,000  00 

4,000  00 
8,000  00 

75  00 

700  00 

1,500  00 


1,162  75 

18  00 
250  00 

78  85 

18  15 

85  27 

186  12 

16  80 

1,176  00 

162  55 

122  44 

406 

7  66 

40  85 


On  account  of  what  services  rendered,  or  supplies 
furnished,  said  amounts  are  awarded  and  certi- 
fled ;  being  for  servlcfs  and  supplies  growing 
out  of  the  illness  and  burial  of  toe  late  Presf 
dent  James  A.  Garfield,  as  provided  for  in  the 
act  of  Congress  hereinbefore  referred  to,  and  as 
more  folly  set  forth  in  said  claims  as  filed. 


For  professional  services  as  physician  and  sur- 
geon in  chief  and  for  superintending  autopsy 
at  Elberon,  Tst.  J. 

For  professional  services  as  consulting  surgeon. 

For  professional  services  as  consulting  surgeon 
and  physician. 

For  professional  seirlces  as  consulting  physician 
and  surgeon. 

For  professional  services  and  attend«noe. 

For  skilliU  attendance  in  professional  capacity 
as  physician. 

For  services  rendered  and  expenses  incurred  in 
embalming  body  of  late  President. 

For  services  rendered,  supplies  furnished,  and  ex- 
penses incurred  as  undertaker. 

For  services  and  expenses  in  laying  special  track 
at  Elberon,  N.  J.,  for  use  of  same,  and  for  run- 
nlng  special  trains  from  Jersey  City  to  Elberon 
and  return. 

For  board,  lodging,  and  attendance  for  Mrs.  Gar- 
field and  the  suite  of  the  late  President,  at  El- 
beron, N.J. 

For  transportation  of  baggage,  from  various 
points,  to  Baltimore  &>  Potomac  Railroad  depot. 

For  prescriptions  filled  and  druggists'  supplies 
ftirnishea. 

For  draggists'  supplies  fhmished. 
For  druggists*  supplies  ftemlshed. 


For  surgical  supplies  furnished. 

For  surgioal  instruments  and  supplies  Amished. 

For  galvanised  iron  trough  fhmished  for  use  in 
ooollnglate  President's  room.  • 

For  ice  ftimlshed  at  the  Executive  Mansion. 


For  chamber  fbmiture  supplied  at  the  Executive 

Mansion. 
For  carpet,  flannel,  and  sheeting  furnished  at  the 

Exe<'utive  Mansion. 
For  tarleton  furnished. 

For  articles  of  hardware  ftamished  at  the  Execu- 
tive Mansion. 

For  material  and  labor  in  draping  the  private 
residence  of  the  late  President,  and  for  1  pillow 
ftunished. 
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Names  of  olalmants. 


The  Nfttional  Cftpital  Telephone 
Company  (H.  D.  Cooke,  treaa- 
nrer),  1^20  New  York  ftvenne, 
Waahington,  D.  C. 

H.  L.  Cranford,  Waahington,  D.  C 


Balph  S.  Jennio^ 

William  T.  Crump,  1810  V  atreet 

northweat,  WaaninEton,  D.  C 
O.  L.  Pmden,  Execut^e  Manaion  . 

William  H.  Crook,  Executive  Man- 
aion. 

Charlea  M.  Hendley,  ExeouUve 
Manaion. 

Warren S.  Young,  Executive  Man- 
sion. 

Henry  C.  Morton,  Executive  Man- 
aion. 

£.  S.  Denamore,  Executive  Man- 
aion. 

H.  L.  Atchiaon.  Executive  Man 
aion. 

O.  L.  Judd,  Executive  Manaion 

Joaeph  S.  Bolvrsy,  Executive  Man- 
aion. 

Charlea  Lceffler,  Executive  Man- 
aion. 

Daniel  Spiigg,  Executive  Mansion. 

laaiah  Lapcaster,  Executive  Man- 
aion. 
J.  T.  Bickard,  Executive  Mansion . 

A.  G.  Smith,  Executive  Manaion. . . 

Charlea  H.  Lemos,  Third  Audltor'a' 
Office,  Treasury  Department. 

George  W.  Constantine,  care  of 
post-office  hex  336^  Washington, 

B.  F.  Montgomery,  Executive  Man- 
aion. 

Walter  K.  Duke,  Executive  Man- 
sion. 

William  D.  AUen,  Executive  Man- 
aion. 

A.  T.  Donn,  Executive  Mansion . . . 

Thomas  Dolan,  Executive  Manaion 

James  Sheridan,  Executive  Man- 
sion. 
Ed|^  B.  Beckley,  Executive  Man- 
sion. 
Arthur  Simmons,  Executive  Man- 
sion. 
William  H.  BaUey,  care  of  CoL  A. 
F.  Bookwell,   United    States 
Army,    comer    Pennsylvania 
avenue  and  Seventeenth  street, 
Washington,  D.  C. 
John  F.  Guy,  police  headquarters, 

Washington,  D.  C. 
William  H.  Dn  Bois,  Executive 

Manaion. 
William  H. Lewie,  Executive  Man- 
I      aion. 

!  Thomas    S.  Herhert,  Executive 
I     Mansion. 

Beverly  B.  Lemos,  Executive  Man- 
I      sion. 

I  Jeremiah  Smith,  Executive  Man- 
I     aion. 


On  account  of  what  services  rendered,  or  supplies 
furnished,  said  amounts  are  awarded  and  certi"' 
fied ;  heing  for  aervioes  and  sappliea  growiag 
out  of  the  illness  snd  burial  of  the  late  Trm- 
dent  Jamea  A.  Garfield,  aa  provided  for  in  the 
act  ot  Congress  hereinbefore  referred  to.  and  as 
more  folly  set  forth  in  said  claima  aa  filed. 


150  00 

270  00 
989  08 
800  00 
200  00 
200  00  I 
200  00  I 
200  00  I 
200  00  I 
200  00  I 
200  00 
150  00 
150  00 
160  00 


160  00 

160  00 

150  00 

150  00 

160  00 

180  00 

125  00 

100  00 

100  00 

100  00 

100  00 

100  00 

100  00 

100  00 

100  00 

100  00 

100  00 

For  rental  of  instruments  and  exchange  aervice 
in  the  physicians*  and  engineer's  rooms  at  the 
Executive  Mansion. 

For  services  in  sprinkling  the  grounds  of  the 
Executive  Mansion. 

For  services  and  expenses  in  connection  with  the 
cooling  apparatus  at  the  Executive  Manaion. 

For  extra  services  aa  steward  and  as  nurse  at  the 
Executive  Mansion. 

For  extra  services  aa  assistant  secretary  at  the 
Executive  Mansion. 

For  extra  services  as  executive  derk  at  the  Ex- 
ecutive Manaion. 

For  extra  services  as  executive  clerk  at  the  Ex- 
ecutive Mansion. 

For  extra  services  as  clerk  at  the  Executive  Man- 
aion. 

For  extra  services  ss  clerk  at  the  Executive  Man- 
sion. 

For  extra  aervioea  as  s«irgeant  of  police  at  the 
Executive  Mansion. 

For  extra  services  aa  police  offleor  at  the  Execu- 
tive Manaion. 

For  extra  services  as  telegraphic  operator  at  ths 
Executive  Mansion. 

For  extra  services  as  clerk  at  the  Executive  Man- 
aion. 

For  extra  aervicea  as  doorkeeper  at  the  Bzeootivs 
Manaion. 

For  extra  aervicea  as  body  servant  to  tlie  late 
Preaident,  and  as  nurse. 

For  extra  services  aa  waiter  and  aa  nvtse  to  the 
late  President 

For  extra  services  as  dooikeeper  at  the  Xxeoutivtt 
Manaion. 

For  extra  serrioes  as  doorkeeper  at  the  Executive 
Mansion. 

For  extra  services  at  Executive  Manaion  outaide 
of  his  officisl  duties  as  derk  in  the  Treasury 
Department. 

For  extra  services  as  machinist.  United  States 
Navy,  rendered  at  Executive  Mansion. 

For  extra  services  as  telegraph  operator  at  ths 
Executive  Mansion. 

For  extra  services  as  derk  at  the  Exeeutire  Man- 
sion. 

For  extra  services  as  usher  at  the  Exeeutire  Msa- 
sion. 

For  extra  services  as  doorkeeper  at  the  Bxeoativs 
Mansion. 

For  extra  services  ss  mounted  messenger  at  the 
Executive  Mansion. 

For  extra  services  as  mounted  messenger  at  the 
Executive  Mansion. 

For  extra  services  as  messenger  at  the  Bxeeutive 


100  00 
75  00 

75  00 

76  00 


For  extra  services  as  messenger  at  the  Sxecativs 

Mansion. 
For  extra  services  at  the  Executive  Mansion  as 

emplo.T6  of  War  Departmenty    specially  de- 


For  extra  services  as  lieutenant  of  police  at  Ex- 
ecutive Mansion  grounds. 

For  extra  services  as  police  officer  at  the  Bxeeu- 
tive Mansion. 

For  extra  services  as  police  officer  at  the  Execu- 
tive Mansion. 

For  extra  services  as  fireman  at  the  Sxeontive 
Mansion. 

For  extra  services  as  waiter  at  the  Bxeeutive 
Mansion. 

For  extra  services  as  house-cleaner  at  the  Bxee> 
utive  Mansion. 
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On  acoomit  of  what  seirioes  rendered,  or  sappUes 
fomiAhed,  aaid  ftmomitii  are  awarded  and  certi- 
fled;  beins  for  senrices  and  auppUes  growing 
oat  of  the  Illness  and  bnrial  of  tne  late  Presi- 
dent James  A.  Garfield,  as  provided  for  in  the 
act  of  Congress  hereinbefore  referred  to,  and  as 
more  fully  set  forth  in  said  claims  as  filed. 


"I 

M  I 

«li 


Abraham  W.  Dyson,  Secretary's 
Oflice,  Treasory  Department. 

Fred.  S.  Hoore,  Secretary's  Office, 
Treasury  Department 

William  S.  Dnpee,  Office  Secretary 
of  War,  War  Department. 

Charles  H.  Lee,  Dei>artment  of 
Justice. 

William  Owin,  Department  of 
SUte. 

Mary  White,  Executive  Mansion . 

Ella  White,  Executive  Mansion. . . 

William  S.  Crawford,  Executive 
Mansion. 

Samuel  H.  Collins,  Execntive  Man- 
sion. 

Washington  Jones,  Executive 
Mansion. 

William  Anderson,  Executive 
Mansion. 

Henry  Pflstar,  Execntive  Mansion 

James  Wilson,  Executive  Mansion 

George  Anderson.  Execntive  Man- 
sion. 

James  A.  Watt,  Execntive  Man- 
sion. 

Koel  StelTani,  Execntive  Mansion. 

Margaret  Nugent,  2321  L  street 
northwest,  Washington,  D.  C. 

William  Willis,  Executive  Man- 
•ion.  i 

James  Slmms,  Executive  Mansion 

William  Tillet,  Executive  Mansion^ 

Clwrles  Gottenhieny,  Executive  | 

Mansion. 
Arnold  Frye,  Executive  Mansion . .  I 

Patrick  Donnelly,  Execntive  Man- 
sion. 


$75  00  For  extra  services  at  the  Executive  Mansion,  out- 
side of  his  official  duties  as  messenger  in  the 
Treasury  Department. 

76  00  For  extra  services  at  the  Executive  Mansion,  out- 
side of  his  official  duties  as  messenger  in  the 
Treasury  Department 

76  00  For  extra  serTices  at  the  Executive  Mansion,  out- 
side of  hie  official  duties  as  messenger  in  the 
War  Department 

75  00  For  extra  services  at  the  Executive  Mansion,  out- 
side of  his  official  duties  as  messenger  in  the 
Department  of  Justice. 

75  00  For  extra  services  at  Executive  Mansion  and 
I  Cleveland,  as  messenger  detailed  fh)m  State 
I      Department 

75  00  For  extra  services  as  laundress  at  the  Executive 
Mansion. 

60  00  For  extra  services  as  laundress  at  the  Executive 
Mansion. 

50  00    For  extra  services  as  driver  of  steward's  wagon. 

50  00  For  extra  services  as  police  officer  at  the  Execu- 
tive Mansion. 

60  00  For  extra  services  as  watchman  at  the  Executive 
Mansion. 

50  00  For  extra  services  as  laborer  at  the  Executive 
Mansion. 

80  00  For  extra  services  as  head  gardener  at  the  Exec- 
utive Mansion. 

80  00  For  extra  services  as  waiter  at  the  Executive 
Mansion. 

20  00  For  extra  services  as  coachman  at  the  Executive 
Mansion. 

20  00  For  extra  services  as  assistant  gardener  at  the 
Execntive  Mansion. 

20  00  For  extra  services  as  gardener  at  the  Executive 
Mansion. 

20  00  For  extra  services  as  cook  at  the  Executive  Man- 
sion. 

15  00  For  extra  services  as  hostler  at  the  Executive 
Mansion. 

15  00  For  extra  services  as  hoetier  at  the  Executive 
Mansion. 

15  00  For  extra  services  as  laborer  at  the  Executive 
Mansion. 

15  00  For  extra  services  as  laborer  at  the  Executive 
Mansion. 

15  00  For  extra  services  as  laborer  at  the  Executive 
Mansion. 

15  00  j  For  extra  services  as  laborer  at  the  Executive 
Mansion. 


And  this  certificate  is  now  transmitted  to  the  Secretary  of  the  Treasniy. 
All  of  which  is  done  id  pursuance  of  the  said  act  of  Congress  and  of  the  powers  of 
said  board  of  audit,  this  eleventh  day  of  December,  A.  D.  one  thousand  eight  hundred 
and  eighty-two. 

WILLIAM  LAWRENCE, 

First  Compiroller. 
W.  W.  UPTON, 

Second  Comptroller, 
JAS.  GILFILLAN, 

Treasurer  United  States. 

Treasury  Department, 

Washington  City,  D.  C. 
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The  following  is  the  report  of  ''the  Select  Committee  to  audit  the  expenees  of  the 
late  President  James  A.  Garfield's  illness  and  burial/'  House  Report  No.  10G9|  fint 
session  Forty-seventh  Congress,  to  wit : 

EXPENSES   OF   THE   LAST  ILLNESS  AND  BURIAL  OF  PRESIDENT  GAR- 
FIELD. 

Apbil  10, 1882.— Committed  to  the  Committee  of  the  Whole  House  on  the  etftte  of  the  nnlnn  end  er' 

dered  to  be  printed. 

Mr.  Taylor,  from  the  Select  Committee  to  aadit  the  expenses  of  the  late  President 
James  A.  Garfield's  illness  and  burial,  submitted  the  following  report,  to  accompany 
billH.  R.  5889: 

The  Special  Committee  raieed  by  the  ffouee/or  the  purpose  of  auditing  the  expenaee  growimff 
out  of  the  illnees  and  burial  of  the  late  President  Garjieldy  and  for  oonsidenm§  whai^  \f 
aniff  allowanoeSf  privileges,  or  pensions  should  be  granted  his  widow  orfawUly,  having  had 
said  subject  under  consiierationj  beg  lease  to  submit  the  following  report : 

That,  after  giving  such  attention  to  the  subject  as  its  importance  demands,  your 
committee  are  of  the  opinion  that  Congress  may  properly  and  legally  assame  the  ex- 
penses attendant  upon  the  illness  and  burial  of  the  late  President,  upon  the  groond 
that  he  was  stricken  down  while  he  was  and  because  he  was  in  the  discharge  of  his 
duties  as  the  chief  executive  officer  of  the  nation  and  commander-in-chief  of  the  Army 
and  Navy.  Congress  would  also  be  justified  in  making  provision  for  such  payment, 
legardiug  it  as  an  allowance  to  the  family,  made  to  cover  extraordinary  outlays  occa- 
sioned by  public  misfortune. 

We  do  not  enter  into  an  argument,  however,  to  prove  that  that  may  be  done  which 
the  people  expect  and  desire  shall  be  done. 

Having  arrived  at  this  conclusion,  your  committee  proceeded  to  examine  the  vari- 
ous claims  presented  to  them  which  fell  within  the  scope  of  their  authority,  and,  as 
they  believe,  have  done  so  with  industry  and  care. 

Many  claims  have  been  rejected,  not  all  of  which  were  without  merit ;  and  sach  aa 
were  recognized  as  more  or  less  meritorious,  and  still  rejected,  were  so  treated  becaase 
their  character  failed  to  bring  them  within  the  scope  of  the  investigation  ordered  by 
the  House.  Others  have  been  allowed  in  part  only ;  and  all  have  been  rigidly  sera- 
tinized,  so  much  so  that  your  committee  feel  authorized  to  state  that  those  claima 
recommended  for  payment  are  correct  and  Just.  Reference  is  now  had  to  claims  other 
than  those  of  surgeons,  attendants,  and  employ^,  to  which  claims  we  shall  hereafter 
call  attention. 

Most  of  the  claims  now  under  consideration  grew  out  of  the  efforts  to  reduce  the 
temperature  of  the  sick-room,  or  are  for  board  of  the  family  and  attendants  at  Elberon, 
for  surgical  and  medical  supplies,  for  undertakers'  bills,  ai|^  for  trausportation  of  the 
Marine  Band  to  and  from  Cleveland  to  attend  the  funeral,  and  their  subsistence  on  the 
way.  The  various  items  are  so  numerous  that  detailed  explanations  of  all  will  not  be 
expected. 

The  bills  for  the  materials  and  labor  for  constructing  the  apparatus  for  reducing 
the  temperature  of  the  room  were  furnished  to  us  by  the  Navy  Department,  as  were 
also  the  bills  for  the  transportation  and  subsistence  of  the  Manne  Band,  aud  are 
vouched  for  by  that  Department,  the  work  having  been  done  under  its  direction  in 
the  one  case,  and  the  contract  made  by  it  in  the  other.  The  bills  for  board,  hauling 
baggage,  &c.,  at  Elberon,  the  undertakers'  bills,  and  lesser  bills  have  passed  the  scrutiny 
of  Brig.  Gen.  D.  G.  Swaim,  judge-advocate-general  of  the  Army,  and  of  Col.  A.  F. 
Rockwell,  U.  S.  A.,  who  were  on  the  ground  aud  conversant  with  the  facts.  The  bills 
for  medical  and  surgical  supplies  were  made  under  written  orders  of  Dr.  Bliss,  and 
on  comparison  with  the  orders  have  been  found  correct. 

Mr.  Ralph  S.  JenningM,  of  Baltimore,  by  request  of  Dr.  Bliss,  brought  machinery  at 
considerable  expense  to  him. 

The  Pennsylvania  Company  made  large  outlays  in  making  railroad  track,  prepar- 
ing cars  for  removing  the  President  to  Elberon,  and  in  ruuning  trains  in  accomphah- 
ment  of  that  object,  as  well  as  in  furnishing  other  transportation,  aggregating  a  very 
large  sum,  for  which  it  files  no  claim  and  refuses  all  recompense. 

The  duty  devolving  upon  your  committee  of  fixing  the  compensation  of  the  physi- 
cians and  surgeons  attending  upon  the  late  President  is  so  difficult  that  they  canaot 
even  hope  to  have  their  action  meet  with  universal  favor.  Indeeil,  the  compensation 
fixed  in  this  report  cannot  be  said  to  be  wholly  satisfactory  in  the  aggregate,  or  in 
its  distribution,  to  a  single  member  of  the  committee  uniting  in  making  it.^  Some  of 
ns  think  the  sum  too  large,  others  too  small;  one  would  change  its  direction  in  one 
particular,  while  others  would  apportion  it  still  differently. 

The  obvious  necessity  that  a  conclusion  should  be  reached  has  compelled  divergent 
views  to  an  agreement  of  action,  combining  the  averagejudgment  of  those  acquiescing 
in  the  result.  It  will  be  found  much  easier  to  criticise  that  result  than  to  present  a 
different  one  not  liable  to  serious  objections. 
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It  may  be  an  interesting  process  for  those  who  have  not  yet  serionsly  considered  the 
subject,  bnt  who  have,  as  they  suppose,  more  or  less  fixed  opinions  in  regard  to  it, 
to  watch  the  changing  operations  of  their  own  minds  as  they  contemplate  the  mat- 
ter in  its  different  aspects  as  the  investigation  proceeds.  Possibly  glimpses  of  the 
difficulties  environing  your  committee  may  be  had  in  that  way. 

On  the  2d  day  of  July,  1881,  the  President  of  the  United  States,  then  recently  in- 
ducted into  the  great  office  to  which  he  had  been  elected,  was  shot  down  in  a  railway 
depot  in  the  heart  of  the  citv  of  Washington,  in  the  presence  of  members  of  his  cabinet 
8UDd  of  citizens.  His  wound  was  supposed  to  be  mortal,  and  the  supposition  was  only 
too  well  founded.  The  news,  instantly  carried  everywhere,  was  received  with  amaze- 
ment as  well  as  with  infinite  sorrow  by  the  people.  Fears,  ill-defined  and  shapeless, 
of  other  impending  calamities  arose.  Soon  it  was  known  that  the  President  lived, 
and  it  was  hoped  that  his  hurt  was  not  necessarily  mortal ;  that  eminent  surgeons 
were  in  attendance  upon  him  at  his  home,  and  that  it  was  thought  he  might  recover. 
From  that  moment  hope  and  fear  alternated  till  he  died  at  Elboron  on  the  19th  day 
of  the  following  September. 

The  occasion  was  a  momentous  one,  and  the  surgeons. acted  during  all  that  time 
under  circumstances  of  overwhelming  responsibility.  It  is  possible  that  they  felt  that 
responsibility  overmuch,  for  the  people  demanded  of  them  the  recovery  of  tlieir  Pres- 
ident, day  and  night,  in  a  voice  which  they  continually  heard,  and  to  which  they  re- 
s^nded  with  anxious  and  ceaseless  devotion  never  surpassed,  the  proofs  of  which 
gi^en  your  committee  are  so  striking  and  abundant  that  the  wonder  is  that  they  re- 
mained physicallv  and  mentally  able  to  continue  to  the  end.  In  fact,  in  several  in- 
stances, perhaps  m  all,  the  strength  of  the  surgeons  and  other  attendants  gave  way, 
and  their  health  became  impaired ;  but  only  in  the  case  of  a  single  attendant  did  they 
abftte  one  jot  or  tittle  of  their  patient,  watchful  cure  and  skill,  nor  did  that  one  desist 
from  his  attentions  and  helpfulness  till  utterly  prostrated  by  disease  brought  on  by 
his  labors. 

Upon  what  rule  and  by  what  evidence  shall  compensation  for  such  services  be  ad- 
justed! No  rule  exists  ready-made,  and  no  evidence  can  assist  us.  We  have  called 
upon  eminent  surgeons  far  and  near  to  aid  us,  but  their  efi'ortR.  as  must  needs  be, 
are  without  success.  All,  surgeons  and  laymen,  say,  **  Deal  fairly,  liberally,  as  be- 
comes a  just  and  generous  people" ;  but  they  do  not  define  to  us  those  terms. 

The  ordinary  schedule  of  fees  or  rewards,  if  one  exists,  as  we  think  it  does  not, 
covering  the  more  important  cases  of  surgery,  must  give  way  to  a  case  of  extraor- 
dinary duration.  We  find,  for  instance,  that  several  of  these  surgeons,  by  reason 
of  their  standing  in  their  profession,  their  reputation  and  scientific  attainments, 
frequently  receive  as  much  as  $1,000  per  day ;  but  that  rate  of  payment  could  not 
be  expected  to  continue  in  one  case  for  weeks  and  months. 

From  all  professions  and  from  reason  we  may  learn  that  no  rule  can  be  made  for 
compensating  services  themselves  away  out  of  all  rule ;  and  we  have  been  compelled 
to  use  our  judgment  in  the  best  way  possible,  without  the  aid  of  experience,  or  aid 
from  the  opinions  of  others.  We  have  taken  into  consideration  the  probable  value 
of  the  time  occupied  by  the  gentlemen  if  it  had  been  employed  in  their  ordinary 
professional  work,  the  possible  loss  of  business  by  the  neglect  of  their  practice, 
their  inability  to  resume  their  practice  by  reason  of  wasted  strength  and  lost  health, 
where  such  inability  existed,  the  grave  responsibilities,  the  assiduous  care,  untiring 
devotion,  and  long-continued  services  of  the  surgeons  and  attendants;  but  we  have 
instituted  no  comparisons,  in  our  own  minds  even,  as  to  the  profeseional  reputation 
and  skill  of  the  gentlemen  employed.  We  have  no  means  of  doing  so,  nor  are  we 
competent  to  decide  such  questions ;  besides,  we  apprehend  such  attempt  might  be 
invidious,  harmful,  not  comporting  with  the  dignity  of  the  government  for  which 
we  act,  and,  possibly,  hurtful  to  the  feelings  of  those  whom  we  would  tenderly 
shield.  We  treat  each  as  equal  to  any  other,  and  only  make  distinctions  in  the 
amounts  awarded  because  of  differences  of  opportunities  and  exclusiveness  of  serv- 
ices of  each.  Thus,  in  awarding  to  Dr.  Bliss  more  than  to  any  other,  we  do  not  im- 
ply that  his  skill  or  fidelity  was  greater  than  that  of  the  rest,  but  the  fact  is  recog- 
nized that  his  was  the  highest  responsibility ;  that  his  time  was  more  completely 
absorbed,  and  his  other  practice  more  fully  abandoned,  he  being  constantly  in  at- 
tendance on  the  President  each  day  and  every  ni^ht,  from  the  beginning  to  the  end, 
while  Drs.  Agnew  and  Hamilton,  alternating  with  each  other  in  attendance,  were 
able  to  partially  keep  up  their  practice  in  their  respective  cities,  though,  counting 
the  time  occupied  in  traveling,  each  spent  more  than  half  his  time.  Dr.  Reybilkm 
also,  living  and  practicing  in  Washington,  though  in  attendance  more  than  either 
Dr.  Agnew  or  Dr.  Hamilton,  was  not  so  cut  off  from  his  practice  as  they  were,  and 
he  was,  therefore,  able  to,  and  did,  better  sustain  his  practice ;  and  for  this  reason 
do  we  fix  the  sum  to  be  paid  him  less  than  that  to  be  paid  thein,  respectively. 

Dr.  Boynton  stands  on  a  different  footing  still.  He  nad  none  of  the  responsibilities 
of  the  case  and  treatment,  but  he  was  more  than  a  nurse,  and  on  account  of  his  ac- 
quaintance with  the  physical  constitution  and  peculiarities  of  the  patient,  his  close 
relation  to  the  President  and  his  family,  the  confidence  justly  bestowed  on  him  by 
them,  his  presence,  advice,  and  services  were  necessary  and  invaluable. 
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Dr.  Susan  Ednon,  thongh  a  physician  of  experience  and  repntation,  acted  only  ae 
nurse  and  friend,  but  her  services  were  rendered  faithfully  and  continually,  with  sad 
zeal  and  self-denial  that  she  was  unable  to  fully,  or  to  a  great  extent,  resume  her 
practice  for  several  months  after  her  services  ceased,  and  it  is  quite  doubtful  if  sha 
ever  fully  recovers  her  health.  She  also  had  the  personal  confidence  of  the  Presideit 
and  his  family  fully  and  generously. 

Surgeon-General  Barnes  and  Mi^or  Woodward  present  still  another  difficulty  in  tie 
case.  They  were  both  in  attendance  on  the  President  from  the  beginnint;  till  neir 
the  close,  Dr.  Woodward  acting  as  microscopist  as  well  as  surgeon ;  but  both  these 
eentlemeu  belong  to  the  Army  of  the  United  States,  and  with  a  proper  delicacy  shrink 
from  accepting  a  money  consideration  for  professional  services,  no  matter  how  necei- 
sary  or  important,  or  how  much  outside  of  their  ordinary  duties.  Yielding  to  tbia 
delicacy,  but  feeling  that  unjust  and  invidious  distinctions  would  be  made  if  th«ir 
services  were  not  properly  recognized,  your  committee  recommend  that  Surgeon-Gei- 
eral  Barnes,  who  has  grown  old  and  become  distinguished  in  the  service  of  his  countiy, 
and  now  holds  the  rank  of  brigadier-general  in  the  Army,  be  advanced  to  the  rank  of 
major-general,  with  a  view  of  his  being  placed  on  the  retired  list  under  existing  laiF. 

Your  committee  also  recommend  that  Joseph  J.  Woodward,  who  is  now  a  migor  in 
the  Army,  and  was  brevettod  lieutenant-colonel  for  meritorious  services  during  tie 
war,  be  promoted  to  the  rank  of  lieutenant-colonel;  but  as  his  regard  for  the  rigfata 
and  feelings  of  his  brother  officers  of  the  same  rank,  and  perhaps  older  commissiois, 
disinclines  him  to  accept  a  place  to  their  injury,  we  are  constrained  to  recommeod 
that  a  lieutenant-colonelcy  beyond  the  muster  now  existing  be  created,  and  that  he 
be  advanced  to  it. 

We  fail  to  see  any  serious  objection  to  the  proposed  action  in  regard  to  these  offi- 
cers of  the  Army,  as  in  all  other  cases  where  merit  and  opportunity  to  distingu^ 
themselves  unite  in  the  career  of  our  Army  officers,  the  country  should  hasten  to  W 
stow  its  approval  and  proper  reward. 

This  practice  already  exists  and  is  a  wholesome  one;  and  it  seems  to  your  commitlee 
that  if  what  is  here  proposed,  or  something  like  it.  be  not  done,  the  services  of  these 
gentlemen,  as  meritorious  as  those  of  other  surgeons,  must  be  ignored. 

The  committee  feel  called  upon  to  make  honorable  mention  of  the  services  of  Dr. 
Smith  Townshend,  the  first  surgeon  who  came  to  the  assistance  of  the  wounded  Presi- 
dent ;  of  Dr.  Charles  B.  Purvis,  who  next  came ;  and  of  Surgeon-General  Wales,  of 
the  Navy,  and  Dr.  Nathan  S.  Lincoln,  who  were  immediately  called.  These  gentle- 
men did  all  that  science  and  skill  could  accomplish  towards'the  patient's  relief,  and 
to  produce  reaction  from  the  shock. 

Your  committee,  in  view  of  the  largely-increased  burdens  thrown  upon  the  employ^ 
at  the  Executive  Mansion,  and  the  exemplary  and  faithful  manner  in  which  they  dis- 
charged their  several  duties,  have  thought  proper  to,  and  do,  ask  the  Honse  to  gnuit 
them  two  months'  additional  pay;  excepting  that  they  recommend  that  Daniel 
Sprigg  receive  three  months'  additional  pay,  and  that  there  be  allowed  Mr.  Crump 
the  sum  of  $3,000.  Sprigg  was  servant  to  the  President,  and  attended  as  nurse,  be- 
ing always  within  call,  and  attending  to  the  more  unpleasant  duties  of  the  sick-room, 
while  Steward  Crump  lost  his  health,  probably  permanently,  and  incnrred  large  ex- 
penses in  his  effort  to  recover  from  illness  brought  about  solely  by  his  devoted  atten- 
tion and  labors  in  waiting  on  the  President. 

Your  committee  hope  that  it  will  not  be  deemed  out  of  place  to  mention  here  the 
names  of  General  Swaim,  Colonel  Rockwell,  J.  Stanley  Brown,  and  C.  O.  Rockwell 
among  those  who  devoted,  without  thought  of  personal  discomfort  or  weariness,  their 
whole  time  during  the  illness  of  the  President  to  his  comfort  and  service. 

Your  committee  think  there  should  be  allowed  the  widow  and  family  of  the  late 
President  an  amount  equal  to  one  year's  salary,  after  deducting  all  payments  made 
on  account  of  salary. 

Your  committee  herewith  report,  and  make  a  part  hereof,  a  schedule  of  the  claims 
passed,  and  the  allowances  made,  together  with  a  roll  of  those  employed  at  the  Ex- 
ecutive Mansion,  and  also  report  a  bill  covering  the  findings  and  recommendations  of 
the  committee,  section  1  of  which  is  reported  as  a  substitute  for  Honse  bill  No.  12sl7, 
which  was  referred  to  them,  and  tbey  respectfully  ask  the  passage  by  the  Honse  of 
the  bill  so  reported. 


Schedule  of  claime  paeeed  and  allowances  madCj  ae  referred  to  in  ike  foregoing  report: 

Allowance  to  Mrs.  Lucretia  R.  Garfield  of  one  year's  salary,  less  payments  already 
made. 

Dr.  D.W.  Bliss |25,000  00 

Dr.  D  H.  Agnew , 15,000  00 

Dr.  F.  H.Hamilton 15,000  00 

Dr.  RobertReybum 10,000  00 
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Dr.S.  A.  Boynton |10,000  00 

Dr.  Susan  Edson 10,000  00 

William  Cramp 3.000  00 

B.  8.  8.  Jennings,  expenses  |724. 08;  use  of  property  $275.92 1,000  00 

Navy  Department  expenses 2,225  40 

Navy  Department  expenses  of  Marine  band 527  00 

William  K.  Speare.  undertaker 1,835  50 

C.  A.  Benedict,  coffin,  trimmings,  &o.,  and  undertaking 887  50 

Independent  Ice  Company 1,510  92 

H.  L.  Crawford,  sprinkling  streets  near  Executive  Mansion ^ . .  270  00 

C.  T.  Jones,  board,  carriages,  &c.,  Elberon 1,092  25 

William  Schoonmaker 16  00 

Geo.  Tieman,  surgical  instruments  and  supplies 8527 

W.  B.Moses  &  Son 40  35 

B.  E.  Helpbenstine,  medicines 278  35 

Geo.  W.Knox 13  00 

White  &  Overman 16  80 

Singleton  &  Hoeke 122  44 

Telepbone  Company 50  00 

C.  F.  Schmidt 50 

Herman  W.  Atwood 75 

Milne  &,  Proctor,  bedstead  and  mattress 162  55 

Cleveland  Transfer  Company.... 14  00 

Shnster  6l  Sons 9  00 

L.  H.  Schneider 7  59 

Hooe  Brothers  &;  Co 4  06 

.6.  G.  Simms 71  10 

W.S.Thompson 18  15 

List  ofemployA  at  the  Executive  Maneion  during  the  illneea  of  President  Garfield,  to  whom 
the  committee  allow  additional  pay,  with  a  statement  of  their  salaries  per  year  and 
month. 


0.  L.  Prnden.  Asaistftnt  Seoreiaxy . ... 

W.  H.  Crook,  Bzeontive  Clerk 

Charles  M.  Hendley,  SxecntiTe  Clerk 

H.  C.  Morton,  derk 

V.S.  YooniL  elerk 

J.aBolw»y,olerk 

W.  B.  Bake,  olerk 

0.  L.  Jndd,  telegnph  opeffttor , 

B.  F.  Montgomery,  telegraph  operator. 

Charles  Loefiler,  doorkeeper , 

W.  D,  Allen,  doorkeeper 

J.  T.  Blckard,  doorkeeper 

A.  C  Smith,  doorkeeper 

A.  T.  Bonn,  doorkeeper 

S.  6.  Binsmore,  sergeant  police 

H.  L.  Atchison,  policeman , 

W.  S.  Lewis,  policeman , 

William  Bubois.  policeman 

Thomas  F.  Penoel,  messenger 

James  Sheridan,  messenger 

Thomas  B<4an,  messenger 

A.  Simmons,  messenger 

Charles  Lemos.  messenger 

B,  R.  Beckley,  watchman 

W.J.Smith,  watchman 

T.  L.  Herbert,  fireman 

Bererly  Lemos,  servant 

Banivl  Sprigs,  servant 

George  Washington,  servant 

Isaiah  Lancaster,  servant 

Jerry  Smith,  servant 

Mary  White,  Uundress 

ElU  White,  laundress 

William  Crawford,  driver 

Samnel  Collins,  policeman 

i^red.  Moore,  messenger , 

Charles  Lee  

William  Bnpee 

WlllUmGwinn 


Per  year. 


Per  month. 


$2,250 

2,000 

2,000 

1,800 

1,800 

1,400 

1,200 

1,400 

1,200 

1,200 

1,200 

1,200 

1,200 

1,200 

1,140 

1,080 

1,080 

1,080 

1,200 

1,200 

1,200 

1,200 

900 

900 

884 

864 

720 

720 

720 

720 

720 

240 

240 

860 

900 

900 

900 

720 

720 


$187  60 
166  66 
166  66 
150  00 
150  00 
116  66 
100  00 
116  66 
100  00 
100  00 
100  00 
100  00 
100  00 
100  00 
95  00 
90  00 
90  00 
90  00 
100  00 
100  00 
100  00 
100  00 

75  00 

76  00 
72  00 
72  00 
60  00 
60  00 
60  00 
60  00 
60  00 
20  00 
20  00 
80  00 
75  00 
75  00 
75  00 
60  00 
60  00 
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VIEWS  OF  THE  MINORITY. 

The  anderBignedy  membere  of  the  special  committee  authorized  to  aadit  certain  ex- 
pensee  growing  out  of  the  sfckness  and  burial  of  the  late  President  Garfield,  nspect- 
lully  dissent  from  the  report  of  the  majority  of  the  committee  for  the  fi^owing  rea- 
sons :  We  do  not  object  to  the  payment  by  the  General  QoTemment  of  the  fnnenl 
expenses  of  the  late  Pre8id«*nty  who  was  stricken  down  in  the  performance  of  his 
duties  and  because  of  his  occupying  a  public  station.  Onr  objection  to  the  report  of 
the  committee  grows  out  of  the  recommendation  tor  payment  for  the  services  of  the 
physicians  and  surgeons  who  attended  the  late  President  during  his  illness.  The 
amounts  recommended  to  be  paid  by  the  minority  of  the  committee  are  as  followi: 
To  Dr.  D.  W.  Bliss,  |25,f>00;  to  Drs.  Hamilton  and  Agnew,  |15,000each;  to  Drs.  Bey- 
bnru  and  Boynton,  and  to  Mrs.  Dr.  Edson,  $10,000  each,  making  a  total  forprtMfes- 
sional  services  of  $85,000.  In  addition  to  this  the  committee  recommend  the  promotion 
of  Drs.  Barnes  and  Woodward  with  increased  pay  in  accordance  with  their  promoted 
rank.  There  was  no  evidence  before  the  committee,  ex  parte  or  otherwise^  tendinfi:  t« 
establish  the  character  of  the  services  rendered  or  the  value  of  such  services.  The 
undersigned  were  perfectly  willing  to  concede  that  liberal  compensation  should  be 
allowed  to  the  physicians  and  surgeons,  a  compensation  in  excess  even  of  what  it 
were  possible  for  any  of  the  medical  attendants  to  have  earned  in  ordinarv  practice 
during  the  time,  but  the  sums  recommended  to  be  paid  by  the  majority  of  the  com- 
mitti^  are  deemed  by  the  undersigned  to  be  excessive  and  out  of  proportion  to  the 
services  rendered. 

No  accounts  or  bills  were  presented  by  any  physician  or  surgeon,  with  perhaps  one 
exception.  No  witnesses  were  called,  no  evidence  by  affidavit  or  otherwise  submitted 
upon  which  the  committee  could  base  its  finding.  The  conclusion  reached  by  the 
minority  of  the  committee  was  therefore  based  upon  such  information  as  had  been  de: 
rived  m>m  reading  the  newspapers,  and  does  not  di£fer  in  the  least  from  that  which 
every  gentleman  possesses  who  pays  any  attention  to  fbe  news  of  the  day.  The  un- 
dersigned were  or  the  opinion  that  th<*re  was  no  extraordinary  medical  skill  exhibited 
in  the  treatment  of  the  case,  and  nothing  calling  for  an  extraordinary  allowance  for 
professional  services;  but,  while  willing  to  be  liberal,  they  could  not  consent  to  the 
manner  of  payment  recommended,  nor  to  extravagance  and  wanton  lavishment  of  the 
public  funds. 

The  undersigned  also  respectfully  protest  against  that  part  of  the  report  of  the 
majority  whicn  recommends  the  promotion  of  Surgeon-General  Baroes  to  a  major- 
general's  rank,  and  retirement  thereunder,  and  to  the  recommendation  for  promotion 
of  Dr.  Woodward  from  a  mi^or  to  a  lieutenant-colonel,  with  rank  and  pay  of  the  lat- 
ter office.  The  undersigned  are  of  the  opinion  that  this  committee  has  no  jurisdiction 
to  make  any  recommendation  with  regard  to  the  military  establishment.  The  com- 
mittee could  only  consider  such  matters  as  were  referred  to  them  by  the  resolution  of 
the  House.  The  resolution  authorized  us  to  audit  certain  expenses,  and  not  to  rec- 
ommend promotions  iu  the  military  service  of  the  Government. 

There  is  no  precedent,  so  far  as  we  have  been  able  to  learu,  for  Congress  assumio; 
to  pay  for  the  services  of  physicians  attending  upon  persons  in  civil  positions;  bat 
in  view  of  the  circumstances  of  the  assault  upon  the  late  President,  and  of  the  great 
interest  of  the  people  in  his  recovery,  the  undersigned  were  willing  that  the  Govern- 
ment should  assume  to  pay  such  sums  for  professional  services  as  might  lawfully  ba^e 
been  recovered  from  the  estate  of  the  late  President,  and  were  desirous  of  treating 
such  claims  as  claims  against  the  estate  of  the  deceased  rather  than  as  properly  co^ 
nizable  by  Congress.  They  were  willing,  therefore,  to  appropriate  to  the  estate  such 
portion  of  the  unearned  salary  of  the  late  President  as  would  cover  all  such  claims: 
but  they  cannot  agree  that  sums  shall  be  appropriated  for  professional  services  far  in 
excess  of  the  value  of  such  services,  and  which  sums  ai'e  bottomed  upon  elaims  not 
formally  presented,  and  supported  by  no  evidence  as  to  the  value  of  the  services  ren- 
dered. For  these  reasons  tine  undersigned  respectfully  protest  against  the  passage 
of  the  bill  reported  by  the  majority  of  the  committee,  and  recommend  the  adoptioo 
of  the  following  resolution : 

Reaolvedf  That  the  report  of  the  majority  of  the  committee,  together  with  the  bill 
accompanying  said  report,  be  recommitted,  with  instructions  to  the  committee  to  re- 
quire all  persons  having  claims  cognizable  bv  said  committee  to  present  aocoonts 
tnereof,  and  to  require  claimants  in  all  cases  to  furnish  proof  as  to  the  value  of  tienricee 
rendered  or  material  furnished;  and,  in  the  case  of  allowances  for  profeanional  serr- 
ices  as  physicians  or  surgeons,  to  make  such  allowances  only  as  would  be  properlr 
chargeable  to  and  provable  against  the  estate  of  the  late  President,  and  to  provide  in 
the  bill,  when  again  reported,  such  further  appropriation  of  unearned  salary  as  woald 
cover  the  amounts  audited  for  snch  professional  services. 

All  of  which  is  respectfully  submitted. 

JO.  C.  8.  BLACKBURN. 
WILLIAM  M.  SPRINGEK, 
BENJAMIN  LeFEVRE. 
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CLAIMS-ASSIGNMENT  CASE.    {AnU  13-36.) 


While,  as  was  said  in  this  case  {ante  14),  the  assigniDent  by  an  officer  ot 
his  salary  not  yet  dae  is  contrary  to  public  policy  and  void  at  common 
law,  still  the  claim  of  a  citizen  of  the  United  States  against  a  foreign  gov- 
ernment, the  ascertainment  and  payment  of  which  are  provided  for  by 
treaty  between  the  United  States  and  such  foreign  State,  is  assignable 
by  operation  of  law,  and  not  within  the  statate  against  assignments. 
(Comegys  et  al.  v.  Vasse,  1  Pet.,  213.)  So  by  bankruptcy.  (Phelps  v. 
McDonald,  99  U.  S.,  298;  s.  c,  2  Mac  Arthur,  375;  Burke  r.  United 
States,  13  Ct.  01.,  231;  Erwin  v.  United  States,  Id.,  49;  S.  0.,  97  U.  S., 
392;  Clark  v.  Clark  et  al,  17  How.,  315;  Comegys  et  al.  v.  Vasse,  1  Pet., 
193.) 

So  a  voluntary  assignment  of  such  claim  passes  to  the  assignee  the 
equitable  title  thereto.    (Jndson  v.  Corcoran,  17  How.,  612.) 


ATHERTON  &  CO.'S  CASE.    ( J »(«  315-320.) 


In  this  case  it  was  said  {ante  318)  th«it  ''the  principle  settled  in  Stoll 
V.  Pepper  [97  U.  S.,  438]  is,  that,  if  a  distiller  uses  material  for  distil- 
lation in  excess  of  the  estimated  capacity  of  his  distillery,  but  pays  the 
taxes  upon  his  entire  production,  he  cannot  be  again  assessed  on  spirits 
which  the  excess  of  material  should  have  produced,  according  to  the 
estimated  capacity  of  the  distillery." 

Before  the  decision  in  Stoll  v.  Pepper,  if  a  distiller  used  material  in 
excess  of  the  estimated  capacity  of  his  distillery,  and  his  production 
was  less  than  at  the  rate  of  such  estimated  capacity,  he  was  taxed  on 
spirits  that  should  have  been  produced  from  the  excess  of  material  ac- 
cording to  the  estimated  capacity  of  the  distillery.  But  in  Stoll  v.  Pep- 
per it  was  decided  that  this  was  ''  doable  taxation,"  and  that,  in  such 
case,  a  distiller  should  be  taxed  on  spirits  that  should  have  been  pro- 
duced from  such  excess  of  material,  not  according  to  the  estimated  pro- 
ducing capacity  of  his  distillery  per  bushel,  but  at  a  rate  of  production 
equal  to  the  difierence  between  the  estimated  rate  and  the  actual  rate 
of  production  as  shown  by  the  number  of  bushels  of  majjerial  used  and 
the  number  of  gallons  of  spirits  produced. 

Hence,  in  order  to  comply  with  the  requirements  of  this  decision  of 
the  Supreme  Court  of  the  United  States,  the  following  circular  was  is- 
sued by  the  Commissioner  of  Internal  Bevenue,  to  wit  : 
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(ClBCULAB  No.   196.) 

OONOEBNINa  ASSBSSMSKTS  ON  ACOOUNT  OF  AN  EXCESS  OF  OBAIN  OB 
MOLASSES  USED  BT  A  DISTILLEB. 

[1879.    De|iartxnent  No.  6.    Internal  Bevenne.] 

-    Tbeasuby  Depabtment, 

Office  of  Intebnal  Beventts, 
WmUngUm^  2>.  0.,  January  2, 1879. 

Under  the  statate,  as  recently  construed  by  the  United  States  Supreme 
Court  in  the  case  of  Stoll  et  al.  v.  Pepper,  the  following  is  the  correct 
mode  of  computing  the  tax  on  distilled  spirits  in  cases  where  grain  or 
molasses  is  used  in  excess  of  the  quantity  allowed  by  the  survey. 

First.  Divide  the  whole  number  of  the  gallons  of  the  reported  product 
of  the  month  by  the  whole  number  of  bushels  of  grain  used  during  the 
month.  The  quotient,  so  found,  will  show  the  reported  product  of  each 
and  every  bushel  of  such  grain.  Then  multiply  that  quotient,  i,  e.,  the 
reported  product  of  one  bushel,  by  the  number  of  bushels  of  grain 
allowed  by  the  survey.  The  result  will  show  the  reported  product  of 
aU  the  grain  so  allowed.  If  that  reported  product  equals  or  exceeds 
eighty  per  centum  of  the  surveyed  capacity  of  the  distillery,  and  the 
entire  actual  product  has  been  reported,  there  exists  no  liability  to  as- 
sessment for  or  on  account  of  the  grain  used  under  the  survey.  But  if 
that  reported  product  is  less  than  eighty  per  centum  of  such  capacity 
there  is  liability  to  an  assessment  for  the  deficiency. 

Second.  If  the  reported  product  per  bushel,  found  as  above,  is  less 
than  the  full  statutory  estimate  of  the  producing  capacity  per  bushel, 
multiply  the  number  of  bushels  of  grain  used  in  excess  of  the  surveyed 
capacity  by  the  difference  between  such  reported  product  and  such 
statutory  estimate.  The  result  will  show  the  quantity  upon  which 
an  assessment  is  to  be  made  fqc  and  on  account  of  the  grain  used  in 
excess. 

The  legal  tax  will  thus  be  realized — 1st.  Upon  the  entire  actual  pro- 
duct of  the  grain  used  under  the  survey,  but  in  no  case  on  less  than 
eighty  per  centum  of  the  surveyed  capacity;  and  2d.  Upon  the  entire 
actual  product  of  the  grain  used  in  excess  of  the  surrey,  but  in  no  case 
on  less  than  one  hundred  per  centum  of  the  statutory  estimate  of  the 
producing  capacity  of  the  grain  so  used. 

The  foregoing  rule  applies  equally  to  molasses  distilleries,  gallons  of 
molasses  being  substituted  for  bushels  of  grain. 

GREEN  B.  RAUM, 

Oommiuioner. 


BOARD  OF  HEALTH  CASE.     {Ante  221-225.) 


The  act  of  August  7, 1882  (22  Stat.,  315),  appropriates— 

<<  For  salaries  and  expenses  of  the  National  Board  of  Health  as  fol- 
lows: 

"  For  pay  and  expenses  of  the  members  of  the  National  Board  of 
Health,  ten  thousand  dollars. 

"  For  pay  of  Secretary  and  disbursing  agent,  and  pay  of  clerks,  mes- 
sengers, and  laborers,  five  thousand  five  hundred  dollars. 
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"  For  rent,  light,  fuel,  furniture,  stationery,  telegrams,  and  postage, 
two  thousand  dollars. 
<<  For  miscellaneous  expenses,  Ave  hundred  dollars. 

<<  For  aid  to  State  and  local  boards  of  health  and  to  local  quarantine 
stations  in  carrying  out  their  rules  and  regulations  to  prevent  the 
introduction  and  spread  of  contagious  and  infectious  diseases  in  the 
TTDited  States,  fifty  thousand  dollars." 

In  this  case  it  was  said  (ante  221,  223),  referring  to  the  appropriation 
of  ^* fifty  thousand  dollars,"  in  the  last  clause  above,  that  "this  appro- 
priation cannot  be  used  for  any  other  purposes  than  those  specified  in 
the  clause  appropriating"  it.  "In  other  words,  the  use  of  the  appro- 
priation is  limited,  by  the  act  making  it,  to  rendering  aid  to  State  and 
local  boards  of  health  and  to  local  quarantine  stations  in  carrying  out 
their  rules  and  regulations  to  prevent  the  introduction  and  spread  of 
contagious  and  infectious  diseases  in  the  United  States." 

In  accordance  with  the  decision  in  this  case,  and  to  meet  all  cases  of 
like  character,  the  following  circular  was  issued  by  the  First  Comp- 
troller, to  wit: 

(Circular.) 

Information  fob  disbursing  officers,  and  fob  officers  and 
agents  authorized  to  purchase  supplies. 

[1888.— Department  No.  56,  First  Comptroner'a  Office.} 

Treasury  Department, 
First  Comptroller's  Office, 
Washington^  D.  C,  May  12, 1883. 
Section  3622  of  the  Eevised  Statutes  requires  every  disbursing  officer 
to  render  his  accounts  to  the  proper  Auditor  <^  with  the  vouchers  neces- 
sary to  the  correct  and  prompt  settlement  thereof." 

Many  of  the  acts  of  Congress  making  appropriations  classify  the  ap- 
propriations under  general  heads,  followed  by  a  statement  showing  the 
particular  service  to  which  they  are  to  be  respectively  applied.  Thus, 
as  an  example,  the  act  of  August  7, 1882  (22  Stat.,  331),  makes  an  ap- 
propriation as  foUows: 

"Frbbdmen's  Hospital  and  Asylum.— For  the  Freedmen's  Hos- 
pital and  Asylum,  Washington,  District  of  Columbia,  as  follows :  For 
subsistence,  twenty-four  thousand  dollars;  for  salaries  and  compensa- 
tion of  the  surgeon-in-chief,  two  assistant  surgeons,  engineer,  matron, 
nurses,  and  cooks,  nine  thousand  five  hundred  dollars ;  for  fuel  ana 
light,  three  thousand  dollars;  for  clothing,  bedding,  forage,  transporta- 
tion, and  miscellaneous  expenses,  six  thousand  dollars ;  for  rent  of  hos- 
pital buildings  and  grounds,  four  thousand  dollars ;  for  medicines  and 
medical  suppUes,  one  thousand  five  hundred  dollars ;  for  repairs  and 
furniture,  two  thousand  dollars;  in  all,  fifty  thousand  dollars." 

The  account  kept  of  this  appropriation  in  the  Warrant  Division  of 
the  office  of  the  Secretary  of  the  Treasury,  and  in  the  office  of  the  First 
Comptroller,  is  under  the  caption  of  "  Support  of  Freedmen's  Hospital 
and  Asylum,  1883."  There  is  no  separate  account  for  <<  subsistence," 
or  for  ^<  salaries  and  compensation."    But  under  this  appropriation  no 
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expenditure  ean  be  made  for  ^^sabsistenoe"  in  excess  of  tbe  sam  of 
$24,000,  appropriated  for  that  parpoae,  nor  can  the  exi>enditare8  for 
any  of  the  other  speciflc  objects  ennmerated  lawftiUy  exceed  the  sam 
appropriated  therefor. 

Disbarsing  officers  are  required  to  return  with  their  accounts  MqjMraU 
schedules  of  the  expenditure  for  each  of  the  designated  specific  objects, 
and  each  voucher  must  show  the  specittc  object  for  which  it  was  paid. 
The  ordinary  annual  appropriation  acts  are  made  for  the  service  of  a 
specified  fiscal  year.  When  such  act  authorizes  the  purchase  of  sup- 
plies,  such  purchase  should  be  made,  as  nearly  as  practicable,  in  an 
amount  equal  to  the  requirements  of  the  service  for  that  year^  and  not 
in  excess  of  the  ^ross  amounts  appropriated.  If  it  becomes  apparent 
that  the  appropriation  is  in  excess  of  the  requirements  of  the  service 
of  the  fiscal  year,  it  is  not  lawful  to  expend  the  whole  appropriation, 
and  thus  accumulate  supplies  for  the  next  fiscal  year.  The  excess  of 
the  sum  appropriated  beyond  that  required  for  the  service  of  the  fiscal 
year  for  which  it  is  made  should  be  left  unexpended,  to  be  carried  at 
the  proper  time  to  the  credit  of  the  surplus  fund. 

WILLIAM  LAWEENCE, 

CwnptroUer. 
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CHAPTER   I. 

ORGANIZATION   AND   DUTIES    OF    THE   OFFICE   OF   THE 
TREASURER  OF  THE  UNITED  STATES. 

The  oflBce  of  the  Treasurer  of  the  United  States  was  established  by 
the  act  of  September  2, 1789  (1  Stat.,  65;  Rev.  Stat,  301). 

By  the  same  act  (Rev.  Stat.,  305)  the  duties  of  the  office  were  pre- 
scribed as  follows: 

To  receive  and  keep  the  moneys  of  the  United  States; 

To  disburse  the  same  upon  warrants  drawn  by  the  Secretary  of  the 
Treasury,  countersigned  by  either  Comptroller,  and  recorded  by  the 
Register,  and  not  otherwise; 

To  take  receipts  for  all  moneys  disbursed  and  to  give  receipts  for  all 
moneys  received  by  him,  and  all  receipts  for  moneys  received  by  him 
shall  be  indorsed  upon  warrants  signed  by  the  Secretary  of  the  Ti*eas- 
ury; 

To  render  his  accounts  to  the  First  Comptroller  quarterly,  or  oftener 
if  required,  and  transmit  a  copy  thereof,  when  settled,  to  the  Secretary 
of  the  Treasury ; 

To  lay  before  Congress,  on  the  third  day  of  every  (ordinary)  session^ 
copies  of  all  accounts  by  him  rendered  to  and  settled  with  the  First 
Comptroller,  and  a  true  and  perfect  account  of  the  state  of  the  Treas- 
ary  (Rev.  Stat.,  311). 

By  the  act  of  June  3, 1864  (13  Stat.,  104;  Rev.  Stat.,  5133,  et  8eq.)j  he  is 
made  the  custodian  of  the  bonds  deposited  to  secure  dlrculating  notes  of 
national  banks. 

He  is  also  the  custodian  of.  the  bouds  deposited  to  secure  the  safe- 
keeping and  prompt  payment  of  public  money  on  deposit  with  national 
banks  designated  as  depositaries,  as  provided  in  the  same  act  (13  Stat, 
113). 

By  the  same  act  {Id,,  111),  as  amended  by  an  act  of  March  3,  1883, 
•entitled  *^An  act  to  reduce  internal-revenue  taxation,"  &c.,  it  is  his 
<laty  to  assess  and  collect  the  tax  imposed  upon  national  banks. 

To  redeem  the  circulating  notes  of  national  banks  in  liquidation  {Id.y 
112),  and  of  banks  that  have  failed  {Id.,  114). 

By  the  act  of  June  20,  1874  (18  Stat.,  123),  he  is  made  the  redemp- 
tion agent  of  all  national  banks. 

By  the  act  of  March  3,  1875  {Id.,  505),  he  receives  on  deposit  and 
H.  Ex.  219 2(>  401 
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XMiys  upon  warrants  of  the  acooanting  officers  of  the  District,  issaed  an- 
der  the  direction  of  the  Oommissioners  of  the  District,  all  moneys  of  the 
District  of  Columbia. 

By  the  act  of  Jane  10, 1876  (19  Stat,  58),  he  is  made  the  custodial 
of  all  bonds  and  other  securities  held  in  trust  for  the  benefit  of  certaia 
Indian  tribes;  collects  and  deposits  the  interest  accruing  on  the  same, 
and  sells,  or  otherwise  disposes  of,  the  same  as  Gongress  or  the  Secre- 
tary of  the  Interior  may  direct. 

By  the  act  of  June  11,  1878  (20  Stat.,  107),  the  duties  and  powers  of 
the  Commissioners  of  the  Sinking  Fund  of  the  District  of  Colombia 
were  transferred  to  him. 

By  the  act  of  August  6, 1846  (9  Stat,  59;  Bev.  Stat,  3593),  all  pubHe 
moneys  paid  into  any  depository  are  subject  to  the  draft  of  the  Treas- 
urer, drawn  agreeably  to  appropriations  made  by  law. 

He  directs  the  payment  by  sub- treasury  offices  of  the  warrants  drawn 
on  him  by  the  Postmaster-General. 

He  is  the  custodian  of  such  bonds  and  other  securities  held  in  tnisl 
by  the  Secretary  of  the  Treasury  as  may  be  deposited  with  him  by  that 
officer. 

Under  the  act  of  June  22, 1882  (22  Stat,  108),  he  disburses  the  salaries 
and  mileage  of  Senators,  Bepresentatives,  and  Delegates  in  Congress, 
when  the  officer  charged  with  that  duty  is  incapacitated. 

The  office  of  Assistant  Treasurer  of  the  United  States  at  Washiogtoa 
was  established  by  the  act  of  March  3, 1863  (12  Stat,  761;  Bev.  Stat, 
303).  This  officer  acts  in  the  place,  and  discharges  any  or  all  the  doties, 
of  the  Treasurer,  as  that  officer  at  his  discretion,  with  the  consent  of  tho 
Secretary  of  the  Treasury,  may  direct  (Bey.  Stat,  304). 

The  present  organization  of  the  office  of  the  Treasurer  of  the  United 
States  was  authorized  by  the  act  of  March  3, 1875  (18  Stat,  397, 39S, 
399).    The  work  is  divided  as  follows  into  nine  branches: 
I.— Under  the  Chief  Clerk. 

II. — Under  the  Cashier. 

III. — The  Division  of  Accounts. 

IV. — ^The  Division  of  Loans. 
V. — ^The  Division  of  Issues. 

VI. — ^The  Division  of  Bedemption. 
VII. — The  Division  of  National  Banks. 
VIII. — The  National  Bank  Bedemption  Agency. 

IX. — ^The  District  of  Columbia  Sinking  Fund  Offlee. 

I.—UNDER  THE  CHIEF  CLERK. 

1.  Opening,  briefing,  recording,  and  distributing  the  official  mail  re- 
ceived, ami  work  incidental  thereto. 

2.  Copying  official  letters  and  telegrams,  and  indexing  the  same. 

3.  Dispatching  all  mail  matter. 
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4.  Preparing  in  daplieate  a  daily  statement  of  the  isaues  and  redemp- 
tions of  the  United  Btates  cnrrency  firom  reports  rec^ved  from  other 
divisions. 

5.  Condncting  correspondence  of  a  general  natnie  not  assignable  to 
auy  division  of  the  office. 

6.  Preparing  for  ezecntion  bonds  of  indemnity,  for  the  issue  of  dn- 
plieates  of  lost  drafts  or  checks,  eonducting  correspondence  relative 
thereto,  and  keeping  in  custody  such  bonds  when  executed. 

7.  Ordering  stationery,  printing,  and  supplies  for  the  office. 

8.  Keeping  the  record  of  attendance  of  employes  of  the  office. 

9.  Keeping  in  custody  the  archives,  files,  and  property  of  the  office. 

10.  Keeping  in  castody  and  issuing  blank  checks  and  certificates  of 
deposit  and  checks  for  disbursing  officers. 

11.  Disbursing  the  salaries  of  employ^. 

12.  Mailing  circulars,  directing  the  work  of  laborers,  sweepers,  &e. 

II.— UKDES  THE  CASHIEE. 

This  branch  of  the  work  of  the  office  is  divided  into  two  parts: 

1.  That  of  a  general  nature. 

2.  That  identical  with  the  work  of  the  sub-treasury  offices. 
The  work  of  a  general  nature  consists  of: 

(1.)  Supervising  the  issue  and  redemption  of  United  States  notes, 
coin,  and  coin  certificates,  and  keeping  in  custody  the  ^^Keserve  Fund'' 
of  such  notes  and  certificates. 

(2.)  Shipping  notes  and  coin. 

(3.)  Shipping  to  and  recording  issues  by  sub  treasury  offices  of  cur- 
rency certificates  of  deposit  issued  under  the  act  of  June  8, 1872  (17 
Btat.,  330). 

(4.)  Keeping  the  accounts  of  the  Treasurer  as  fiscal  agent  for  the 
payment  of  the  public  debt  and  the  interest  thereon,  and  for  the  pay- 
ment of  the  interest  on  Pacific  Railway  bonds. 

(5.)  Keeping  the  accounts  of  the  Treasarer  as  special  agent  for  the 
payment  of  the  debt  of  the  District  of  Columbia  and  the  interest 
thereon. 

(6.)  Drawing  requisitions  for  reimbursing  warrants  for  disbursements 
on  account  of  public  debt,  based  upon  daily  reports  of  transactions 
from  the  Divisions  of  Loans,  Issues,  and  Redemptions. 

(7.)  Keeping  the  accounts  of  transfer  checks  issued  by  the  Treasurer 
on  sub  treasury  offices,  and  examining  such  checks  when  paid  and 
returned. 

(8.)  Paying  unclaimed  interest  on  registered  United  States  and  Pa- 
ciiic  Railway  bonds  returned  unpaid  on  schedules  by  sub  treasury  offices. 

(9.)  Paying  salaries  and  mileage  of  Representatives  and  Delegates  in 
Congress. 

(10.)  Conducting  correspondence  relating  to  the  subjects  named 
above. 
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The  part  of  the  work  identioal  with  that  of  a  sub-treasary  offioe  cou- 
Histsof: 

(I.)  Beceiving  deposits,  paying  checks,  and  keeping  accounts  of  dis- 
bursing officers  and  of  otiier  public  officers  located  in  WashingtoiL 

(2.)  Keeping  the  account  of  the  fund  for  the  redemption  of  national 
bank  notes. 

(3.)  Receiving  moneys  into  the  Treasury  and  issuing  certificates  of 
deposit  therefor;  and  paying  drafts  when  drawn  on  the  Treasurer. 

(4.)  Paying  coupons,  interest  checks,  and  interest-bearing  notes. 

(5.)  Issuing  and  redeeming  United  States  notes,  coin,  and  gold,  silver, 
and  currency  certificates. 

(6.)  Rendering  daily  transcripts  of  account. 

(7.)  Supervising  jointly  with  other  bureaus  of  the  Department  the 
destruction  of  notes  and  securities. 

(8.)  Collecting  drafts  upon  banks  and  bankers,  received  in  the  coarse 
of  business. 

(9.)  Issuing  and  mailing  certificates  for  deposits  of  postal  revenues 
received  from  postmasters. 

(10.)  Keeping  various  accounts  incidental  to  the  preceding  branches 
of  work. 

(11.)  Oonduoting  correspondence  relating  to  the  subjects  named. 

IIL— THE  DIVISION  OF  ACCOUNTS. 

In  this  division  are  kept  the  accounts  of  the  receipts  and  expenditures 
of  the  Government,  and  accounts  subsidiary  and  necessary  thereto. 
Rei>ort8,  and  transcripts  of  account,  are  received  daily  from  sub-treasury 
offices,  and  four  times  a  month  from  United  States  mints  and  assay 
offices  and  from  national  banks  designated  as  depositaries  of  public 
moneys. 

The  work  may  be  classified  as  follows: 

1.  Journalizing  the  receipts  into  the  Treasury  as  shown  by  the  traa- 
scripts  received- 

2.  Journalizing  the  warrants  of  the  Secretary  of  the  Treasury,  cover- 
ing the  receipts  into  the  Treasury,  verifying  the  same  by  the  journal  of 
receipts  wherein  the  source  of  revenue  is  indicated. 

3.  Journalizing  the  pay  warrants  of  the  Secretary  of  the  Treasury,  and 
registering  the  same  by  class,  as  War,  Navy,  Interior,  &c 

4.  Issuing  drafts  on  pay  warrants;  examining,  registering  (by  class), 
and  mailing  the  same;  and  notifying  the  sub-treasury  office  or  desig- 
nated depositary  on  which  they  are  drawn  of  such  drafts. 

6.  Registering  warrants  of  the  Post-Office  Department  (Separate 
accounts  are  kept  of  the  revenues  received  for  the  service  of  the  Post 
Office  Department.) 

6.  Journalizing  from  the  transcripts  the  payments  of  drafts,  examin- 
ing the  drafts  returned  paid,  and  recording  the  payment  on  the  dr^ 
register. 

7.  Compiling  daily  (for  publication  monthly)  a  statement  of  the 
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Assets  and  Liabilities  of  the  Treasury,  from  the  transcripts  and  other 
reports. 

8.  Keeping  the  General  Treasury  Transfer  Aocoant;  issuing  transfer 
orders  on  sub-treasury  offices,  mints  and  assay  offices,  and  transfer  let- 
ters on  national  banks  designated  as  depositaries  for  the  transfer  of 
fdnds  from  one  point  to  another;  journalizing  receipts  and  payments 
of  such  transfers  from  the  transcripts  of  account. 

9.  Issuing  orders  for  the  distribution  from  mints  of  standard  silver 
dollars. 

10.  Keeping  a  general  record,  based  upon  reports  received  from  other 
divisions,  of  the  issues  and  redemptions  of  obligations  of  the  United 
States. 

11.  Preparing  the  Statement  of  the  Treasurer's  Quarterly  Account 
(Rev.  Stat.,  305),  for  reference  to  the  First  Auditor,  with  which  the 
paid  drafts  attached  to  the  warrants  upon  which  they  were  issued  are 
transmitted  as  vouchers.  A  copy  of  this  Statement  is  prepared  for  trans- 
mission to  Congress  (Bev.  Stat.,  311). 

12.  Examining  the  weekly  reports  made  by  disbursing  officers  to 
whom  advances  are  made  by  the  Department,  of  the  balances  to  their 
credit;  comparing  the  same  with  similar  reports  received  from  the  of- 
fices or  depositaries  where  such  accounts  are  kept. 

13.  A  separate  account  is  kept  with  each  sub-treasury  office,  mint, 
assay  ofiQce,  and  designated  depositary. 

14.  All  correspondence  relating  to  the  above-named  subjects  is  con- 
ducted in  the  division. 

IV.— THE  DIVISION  OF  LOANS. 

The  work  of  this  division  pertains  to  the  retirement  of  the  public  debt 
and  the  payment  of  interest  thereon. 

1.  The  retirement  of  bonds  received  through  the  office  of  the  Secre- 
tary of  the  Treasury : 

a.  By  redemption,  uncalled  as  well  as  called,  for  the  proceeds  of  which 
teansfer  ohecks  on  sub- treasury  offices  are  mailed  to  the  payees; 

b.  By  conversion  into  bonds  of  another  description,  for  the  proceeds 
of  which  a  certificate  is  issued  and  transmitted  to  the  Secretary's  office 
for  the  issue  of  the  new  bonds,  and  the  balance,  if  any  (of  the  proceeds), 
paid  by  check ; 

0.  By  purchase,  the  proceeds  of  which  have  been  paid  by  the  sub- 
treasury  office  authorized  to  make  the  purchase  (usually  that  at  New 
York). 

2.  The  examination  of  all  bonds  received,  the  computation  and  state- 
m^it  of  the  interest  due  thereon,  and  a  duplicate  record  of  the  trans- 
action ;  bonds  retired  for  the  sinking  fund  being  accountedfor  separately. 

3.  The  conversion  of  refunding  certificates  received  by  the  Division 
of  Redemption,  for  the  proceeds  of  which,  when  ascertained,  a  certificate 
for  the  issue  of  bonds  of  the  funded  loan  (consols)  of  1907,  and  a  trans- 
fer check  for  the  balance,  if  any,  is  issued,  and  the  transaction  recorded* 
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4.  Daily  reports  of  all  the  transactioiis  named  above  are  sent  to  the 
Cashier  and  to  the  Division  of  Accounts. 

5.  The  examination  and  record  of  gold  certificates  issued  under  tiie 
act  of  March  3, 1863  (12  Stat.,  711)  (not  now  issued),  and  of  currency 
certificates  of  the  act  of  June  8, 1872  (17  Stat.,  336),  when  returned 
paid  from  sub-treasury  ofiQces. 

6.  Counting,  examining,  and  keeping  a  denominational  record  of 
coupons  from  United  States  bonds  and  from  bonds  of  the  District  of 
Columbia  3.65  per  cent,  loan,  paid  at  and  received  from  sub-treasury 
offices. 

7.  Issuing  from  schedules  received  from  the  Begister  of  the  Treasarj, 
registering,  and  mailing  checks  for  the  interest  on  registered  bonds  of 
the  TJuited  States,  of  the  District  of  Columbia  3.65  per  cent,  loan,  and 
of  the  "Pacific  Bail  way  bonds.'' 

8.  Examining  and  recording  the  payment  of  such  checks  when  re- 
turned paid  by  sub-treasury  offices. 

9.  Beporting  the  daily  receipts  of  certificates,  coupons,  and  intereat 
checks  to  the  cashier. 

10.  Forwarding  all  the  securities  as  vouchers,  with  the  monthly  state- 
ments of  such  payments,  to  the  First  Auditor  for  settlement. 

11.  All  correspondence  relating  to  the  subjects  named  is  conducted 

in  this  division. 

v.— THE  DIVISION  OP  ISSUES. 

1.  Counting' all  new  United  States  notes,  and  gold,  silver,  and  cur- 
rency certificates,  received  from  the  Bureau  of  Engraving  and  Printing; 
keeping  a  numerical  and  denominational  record  of  the  same;  and  de- 
livering the  same  to  the  Cashier. 

2.  Counting  subsidiary  silver  and  minor  coin  received  for  redemption 
or  upon  transfer  orders  from  the  mints  and  sub-treasury  offices;  keeping 
a  denominational  record  of  the  same;  and  delivering  the  same  to  the 
Cashier. 

3.  Counting  standard  silver  dollars  received  in  exchange  for  silver 
certificates;  keeping  a  record  of  the  same;  and  delivering  the  same  to 
the  Cashier. 

4.  Counting,  and  assorting  by  banks  of  issue,  circulating  notes  of 
national  banks  that  have  failed,  or  which  went  into  liquidation  prior  to 
July  12,  1882,  received  for  redemption;  keeping  a  record  of  the  saone; 
and  delivering  the  same  to  the  Comptroller  of  the  Currency. 

5.  Reporting  the  daily  transactions  to  the  Cashier,  and  reporting 
the  receipts  of  new  United  States  notes  to  the  Chief  Clerk. 

VI. -THE  DIVISION  OP  REDEMPTION. 
1.  Counting  and  assorting  United  States  notes,  fractional  currenoyi 
and  gold  and  silver  certificates  received  for  redemption;  keeping  % 
denominational  record  of  and  canceling  the  same;  cutting  the  notes, 
when  made  up  into  uniform  packages,  in  halves  longitudinally,  and 
delivering  the  half-notes  to  the  offices  of  the  Secretary  and  Register, 
respectively,  for  recount. 
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2.  Ooantiag  and  canceling  refdnding  certificates  received  for  conver- 
sion; keeping  a  record  of  such  receipts;  and  reporting,  with  a  state- 
ment, to  the  Division  of  Loans,  through  which  division  they  are  passed 
for  settlement  to  the  First  Auditor. 

3.  Oounting  remittances  received  from  postmasters  •  on  account  of 
postal  revenues,  and  reporting  thereon  to  the  Cashier. 

4.  Making  returns  for  notes  and  certificates  redeemed,  either  by  trans- 
fer check  on  sub-treaeury  offices,  by  credits,  by  requesting  shipments 
«f  new  money  by  the  Cashier,  or  otherwise,  «as  desired. 

5.  Making  reports  of  the  daily  redemptions  to  the  Cashier  and  to  the 
Division  of  Accounts;  and  of  the  destruction  of  money  to  the  Chief 
Clerk. 

6.  Conducting  correspondence  relating  to  the  subjects  named. 

YU.— THE  DIVISION  OF  NATIONAL  BANKS. 

This  division  has  the  custody  of  all  bonds  deposited  under  the  act  of 
Jane  3, 1864  (13  Stat.,  104),  and  acts  in  amendment  thereto,  to  secure 
the  redemption  of  circulating  notes  of  national  banks;  of  the  bonds  de- 
posited under  the  same  act  ( J«f.,  113)  by  national  banks  designated  as 
depositaries  of  public  moneys,  to  secure  the  safe-keeping  and  prompt 
payment  of  such  moneys ;  and  of  all  bonds  and  other  securities  held  by 
the  Treasurer  in  trust,  or  as  custodian.    The  work  consists  of— 

1.  Beceiving  from  the  Comptroller  of  the  Currency  bonds  to  be  de- 
posited to  secure  circulation;  keeping  the  accounts  of  such  deposits; 
forwarding  to  the  respective  banks  receipts  for  such  bonds;  and  return- 
ing the  same  to  the  Comptroller  of  the  Currency,  properly  assigned, 
upon  return  of  the  Treasurer's  receipt,  in  accordance  with  law. 

2.  Eeceiving  from  banks  designated  as  depositaries  of  public  moneys 
bonds  to  be  deposited  as  security  for  such  moneys ;  keeping  the  ac- 
counts of  such  deposits  of  bonds,  and  forwarding  receipts  therefor;  re- 
turning the  bonds  to  the  banks  or  upon  their  orders,  properly  assigned, 
upon  return  of  the  Treasurer's  receipt,  in  accordance  with  law. 

3.  Supervising  and  recording  the  examination,  by  authorized  agents 
of  the  banks,  of  bonds  on  deposit,  and  furnishing  a  duplicate  certificate 
of  such  examination  to  the  bank.    {Id.y  106.) 

4.  Assessing  and  collecting  the  tax  imposed  upon  the  banks.  (J«^, 
111,  amended  by  act  of  March  3, 1883,  entitled  "An  act  to  reduce  in- 
ternal-revenue taxation,"  &c.) 

6.  Conducting  correspondence  relating  to  the  subjects  named. 

Vin  —THE  NATIONAL-BANK  REDEMPTION  AGENCY. 

This  iH'anch  of  the  office  was  organized  under  the  act  of  June  20, 1874 
(18  8tat,  123),  requiring  from  national  banks  a  deposit,  in  lawful  money 
of  the  United  States,  equal  to  5  per  cent  of  their  circulating  notes,  for 
the  redemption  of  such  notes,  the  expense  thereof  to  be  reimbursed 
by  the  banks,  and  making  the  Treasurer  the  redemption  agent.  The 
work  consists  of— 

1.  Eeceiving  remittances  for  the  redemption  fund;  depositing  the 
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same  in  the  Treasary^  and  keeping  accounts  with  the  respective  banks 
of  the  fund  of  each  on  deposit. 

2.  Counting  and  assorting  by  denominations  notes  received  for  re- 
demption; keeping  the  accounts  of  the  redemptions ;  and  making  rei 
turns  to  the  banks  forwarding  the  notes  by  transfer  checks  on  sab- 
treasury  offices,  by  credits  or  otherwise. 

3.  Assorting  the  notes  redeemed,  first  by  groups  of  banks,  divided 
alphabetically  according  to  location,  and  afterwards  by  banks  of  issue; 
canceling  notes  unfit  for  circulation ;  and  delivering  the  same  to  the 
Comptroller  of  the  Currency  for  the  issue  of  new  notes,  notifying  the 
banks  of  issue  of  such  cancellation  and  delivery. 

4.  Eeturning  assorted  notes  fit  for  circulation  to  the  banks  of  issue, 
and  charging  them  with  amounts  of  the  same  in  redemption-fund  ac- 
count. 

5.  Keeping  the  accounts  of  the  expenses  incurred  in  the  redemptioD 
of  notes,  and  assessing  such  expenses  upon  the  issuing  banks  at  the  end 
of  each  fiscal  year  pro  rata  per  $1,000  of  notes  redeemed. 

6.  Keeping  separate  accounts  of  the  redemption  of  notes  of  bankb 
that  have  gone  into  liquidation  or  are  reducing  circulation. 

7.  Conducting  correspondence  relating  to  the  subjects  named. 

IX.— THE  DISTRICT  OF  COLUMBIA  SINKING-FUND  OFFICE. 

The  work  of  this  branch  of  the  office  is  that  devolving  upon  the  Treas- 
urer as  Commissioner  of  the  Sinking  Fund  of  the  District  of  Columbia, 
and  includes  all  transactions  relative  to  the  debt  of  the  District,  ex 
cepting  the  payment  of  interest  on  the  3.65  i)er  cent.  loan.  It  may  be 
classified  as  follows: 

1.  Disbursing  the  appropriations  for  the  sinking  fund,  and  for  the  pay- 
ment of  interest  other  than  that  of  the  3.65  per  cent.  loan. 

2.  Keeping  a  numerical  register  of  all  bonds,  coupons,  and  certifi- 
cates redeemed,  and  transmitting  the  obligations,  as  vouchers,  with  a 
statement,  to  the  First  Auditor  for  settlement. 

3.  Issuing  or  selling  bonds  of  the  3.65  per  cent,  loan  to  satisfy  judg- 
ments of  the  Court  of  Claims  (act  March  3,  1881,  21  Stat.,  466),  and  is- 
suing said  bonds  in  redemption  of  "Board  of  Audit  certificates.''  (Act 
June  16, 1880,  21  Stat.,  286.) 

4.  Keeping  a  record  and  numerical  register  of  the  issue  of  bonds  of 
the  3.65  per  cent,  loan,  and  of  the  exchanges  of  coupon  for  registered 
bonds  of  said  loan. 

5.  Keeping  the  detailed  account  of  "tax-lien  certificates,"  and  apply- 
ing the  proceeds  of  collections  of  such  certificates  to  the  redemption  of 
"8  per  cent,  certificates." 

6.  Keeping  in  custody  bonds  in  which  the  amounts  retained  from  pay 
of  street  contractors  are  invested.    (Act  June  11, 1878, 20  Stat,  106.) 

7.  Preparing  for  publication  quarterly  the  statement  of  the  debt  of  tht 
District. 

8.  Conducting  correspondence  relating  to  the  subjects  named. 
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CHAPTER    II. 

ORGANIZATION   AND   DUTIES   OF   THE   OFFICE   OF    THE 
REGISTER  OF  THE  TREASURY. 

The  office  of  the  Register  of  the  Treasury  was  created  by  the  act  of 
September  2, 1789  (1  Stat,  65;  Rev.  Stat,  312).  The  Register  is  prac- 
tically the  official  bookkeeper  of  the  United  States,  and  the  duties  per- 
formed by  the  office  are : 

First.  Keeping  all  accounts  of  the  receipts  and  expenditures  of  the 
pnblic  moneys,  and  of  all  debts  due  to  or  from  the  United  States  (Rev. 
Stat,  313). 

Second.  Receiving  from  the  First  Comptroller  and  Commissioner  of 
Castoms  the  accounts  which  sh^ll  have  been  finally  adjusted,  and  pre- 
serving such  accounts  with  their  vouchers  and  certificates  (Rev.  Stat, 
313). 

Third.  Recording  all  warrants  for  the  receipt  or  payment  of  moneys 
at  the  Treasury,  and  certifying  the  same  thereon,  except  those  drawn  by 
the  Postmaster-General,  and  those  drawn  by  the  Secretary  of  the  Treas- 
ury upon  the  requisitions  of  the  Secretaries  of  the  War  and  Navy  De- 
partments (Rev.  Stat,  313). 

Fourth.  Transmitting  to  the  Secretary  of  the  Treasury  copies  of  the 
certificates  of  balances  of  acQOunts  adjusted  (Rev.  Stat,  313). 

Fifth.  Fuiiiishing  to  the  proper  accounting  officers  copies  of  all  war- 
rants covering  proceeds  of  Government  property,  where  the  same  may 
be  necessary  in  the  settlement  of  accounts  in  their  respective  offices 
(Bev.  Stat,  313). 

Sixth.  Keeping  a  record  of  all  certificates  of  registry,  enrollments,. 
and  licenses  issued  to,  and  surrendered  by,  vessels  of  the  United  States 
(Bev.  Stat.«  4158,  4312,  et  9eq.). 

Seventh.  Issuing  and  transferring  all  Government  bonds;  opening 
ledger  accounts  with  holders  of  registered  bonds,  and  declaring  divi- 
dends of  interest  thereon ;  keeping  a  register  of  all  transfer  authorities  y 
acting  as  custodian  of  all  bonds  issued,  redeemed,  .and  transferred,  re- 
deemed coupons,  gold  certificates,  certificates  of  indebtedness,  interest 
notes,  and  interest  checks. 

Eighth.  Keeping  a  record  of  all  redeemed  coupon  bonds,  coupons, 
gold  certificates,  interest  notes,  certificates  of  indebtedness,  and  interest 
checks,  both  in  numerical  registers  and  by  ledger  accounts. 

Ninth.  Preparing  schedules  to  accompany  coupon  bonds  on  trans- 
mittal to  destruction  committee,  and  schedules  of  all  redeemed  coupons* 

Tenth.  Examining,  counting,  and  canceling  four  per  cent  refunding 
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certiflcateB,  the  apper  halves  of  United  States  notes,  gold  oertificates, 
a>nd  silver  oertificates,  and  the  right-hand  halves  of  fractional  currency. 

The  office  of  Assistant  Begister  of  the  Treasnry  was  created  by  the 
act  of  February  20, 1863  (12  Stat,  666;  Bev.  Stat^.,  314).  That  officer 
shall  perform  such  duties  as  may  be  devolved  on  him  by  the  Begister 
and,  in  the  absence  of  the  Begister,  shall  act  in  his  stead;  and  any  offi- 
cial record,  certificate,  or  other  document,  exoeptiug  warrants,  bonds, 
and  drafts,  signed  by  the  Assistant  Begister,  shall  have  the  same  effect 
as  if  signed  by  the  Begister  (Bev.  Stat.,  315). 

In  order  to  facilitate  the  proper  performance  of  the  foregoing  duties, 
this  office  was  divided  as  follows  into  five  divisions,  each  under  the 
supervision  of  a  competent  and  efficient  head: 
I.  Beceipts  and  Expenditures. 
II.  Loan. 

III.  Note  and  Coupon. 

IV.  Tonnage. 
V.  Currency. 

L— SSCBIPTS  AND  EXPENitXTUBES  DIVISION. 

All  the  accounts  stated  by  the  First  Auditor,  Fifth  Auditor,  and 
Oommissioner  of  the  General  Land  Office,  and  revised  by  the  First 
Oomptroller  or  Commissioner  of  Customs,  together  with  all  warrants- 
pay,  repay,  and  covering — are  recorded,  journalised,  and  posted  in  the 
books  of,  and  subsequently  filed  in,  this  division.  The  duties  performed 
by  this  division  are : 

Copying  all  warrants,  requisitions,  and  other  documents,  of  which 
duplicates  are  necessary  in  order  to  insure  a  more  prompt  and  efficient 
dispatch  of  public  bnainess ; 

Begisteriug  and  Becording  all  warrants,  drafts,  reports,  and  state* 
ments ; 

Keeping  debit  and  credit  accounts  with  the  different  disbursing  offi- 
<sers  of  the  Treasury  Department ; 

Keeping  ledger  accounts  with  the  various  items  of  appropriation,  cred- 
iting each  appropriation  with  the  amounts  authorized  by  law,  and 
debiting  it  with  the  amounts  in  detail  drawn  upon  it  by  authority  of 
warrants  issued  by  the  Secretary  of  the  Treasury  and  countersigned  by 
the  First  Comptroller; 

Acting  as  custodian  of  the  statements  and  reports,  with  their  accom- 
panying vouchers,  and  other  documents,  which  are  required  by  law  to 
be  preserved; 

Furnishing  certificates  of  the  accounts,  from  the  books  of  the  office,  of 
the  balances  due  to  or  from  disbursing  agents; 

Preparing  the  annual  statements  required  by  law,  and  also  saeh 
other  statements  as  may  from  time  to  time  be  required  by  CougresB, 
the  Departments,  or  the  public  generally,  and  performing  such  other 
duties  as  may  be  assigned  to  the  Begister  in  his  official  capacity  as 
Bookkeeper  of  the  United  States. 
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This  division  has  been  sabdivided,  as  follows : 

1.  Copying  and  Beoords. 

2.  Bookkeeping. 

3.  Flies. 

A  detailed  acoonnt  of  the  duties  of  each  of  these  subdivisions  is  as 
follows,  viz: 

s  1.  Copying  and  Records  Division. 

This  subdivision  embraces  a  variety  of  duties. 

It  receives  all  accounts  adjusted  in  the  offices  of  the  First  and  Fifth 
Auditors  and  General  Land  Office,  after  revision  by  the  First  Comptrol< 
ler  or  Commissioner  of  Customs;  also  all  warrants  issued  in  settlement 
of  accounts,  together  with  those  called  accountable,  which  are  issued 
in  favor  of  various  disbursing  officers  of  the  Government,  and  with 
which  they  are  charged.  The  following  are  the  warrants  issued  for 
these  purposes :  Treasury,  internal  revenue,  customs,  diplomatic,  judici- 
ary, Interior  civil,  public  debt,  and  quarterly  salaries.  To  facilitate  the 
payment  of  these  warrants,  on  which  the  Treasurer  issues  drafts,  copies, 
for  the  use  of  the  bookkeepers  of  the  personal  and  appropriation  ledg. 
ers,  are  made,  and  the  originals  forwarded  direct  to  the  Treasurer's  office* 
Accounts,  as  received,  are  stamped  with  current  date,  and  examined 
to  see  if  properly  signed,  and  those  on  which  money  is  to  be  paid,  sep- 
arated, and  registered  numerically,  with  amounts  placed  opposite  the 
names,  while  the  others,  being  principally  the  quarterly  settlements  of 
disbursing  officers,  are  simply  registered.  The  first-named  accounts  on 
which  money  is  to  be  paid  are  copied,  compared,  and  sent  to  the  book 
keepers,  while  the  copies,  after  receiving  the  certificate  of  the  Begister, 
or  Assistant  Begister,  that  they  are  true,  are  sent  to  their  proper  des 
tinations — ^the  Secretary  of  the  Treasury  or  the  Secretary  of  the  Interior, 
or  as  the  case  may  be,  the  appropriation  being  the  guide  as  to  their  dis 
position — warrants  for  payment  being  issued  on  these  certificates. 

This  subdivision  also  furnishes  the  Second,  Third,  and  Fourth  Audit- 
ors with  certified  copies  of  certain  miscellaneous  covering  warrants, 
issued  in  the  settlement  of  accounts  stated  by  these  officers.  Here  are 
received,  registered,  and  compared — the  warrant  with  the  requisition — 
all  war,  navy,  and  interior  (Indians  and  pensions)  pay  and  repay  war- 
rants. 

Registers  are  kept  of  all  other  warrants  on  which  money  is  paid  or 
advanced,  and  the  drafts  accompanying  them  are  entered  in  books  and 
prepared  for  the  signature  of  the  Register.  All  warrants  covering  money 
iuto  the  Treasury  received  from  customs,  lands,  internal  revenue,  and 
miscellaneous  sources,  are  recorded  in  this  subdivision. 

Quarterly  statements  of  receipts  and  expenditures  are  prepared  for 
the  Treasurer's  account  of  the  same,  requiring  the  entry  of  every  pay 
and  repay  warrant  issued  during  the  quarter. 
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Copies  of  all  civil  settlement  warrants  of  the  previous  day  are  daily 
nsed  in  checking  and  verifying  the  original  entry. 

2.  Book  KEEPING  Diyibion. 

The  dnties  of  this  subdivision  are  keeping  personal  joomals  anc^ 
ledgers  and  accounts  to  which  they  pertain,  as  follow: 

The  personal  accounts  of  the  different  disbursing  officers  of  the  Gov- 
ernment, after  having  been  passed  upon  by  the  accounting  officers,  ^nd 
certified  to,  either  by  the  First  Comptroller  or  Commissioner  of  Cqp- 
toms,  are  journalized  from  the  quarterly  statements  of  the  disbursiD*: 
#fficers. 

The  ledgers  show  at  a  glance  the  total  amount  due  to  or  from  each 
officer  at  the  date  of  the  last  quarterly  settlement,  together  with  all 
advances  since  that  period.  Certificates  of  the  balances  of  accounts  art^ 
furnished  to  the  auditing  officers,  on  which  all  accounts  are  stated  and 
adjusted. 

The  accounts,  warrants,  &c.,  annually  recorded  on  these  ledgers  are. 
in  round  numbers, as  follow: 

Accoants  received  from  First  and  Fifth  Aaditors,  and  CommisHionei  of  the 

General  Land  Office a4,Cft 

Warrant-e  for  expenditnres  and  repayments 25,  C(n 

Warrants  for  receipts  from  customs,  lands,  internal  revenue,  and  miscellaneous 

sonrcee 13,00(' 

Joamal  pages  for  entry  of  accounts 6,006 

Namher  of  certificates  furnished  for  statement  of  accounts 14,  OOf* 

Treasury  Personal  Ledger. 

Contains  the  personal  accounts  of  disbursing  clerks,  disbursing  ageat^. 
&c.,  of  the  Government,  pertaining  to  civil  appropriations,  as  follow: 

Disbursing  Clerks,  Treasury  Department: 

Salaries  in  the  dififerent  bureaus  (including  Bureau  of  Engraviiig 
and  Printing) ;  Steamboat  Inspection  Service ;  Supervising  Sar- 
geon-Oeneral  Marine  Hospital  Service;  Special  Inspectors  Oi 
Foreign  Steam- Vessels,  &c.;  also  the  various  contingent  expeoee 
accounts  of  the  Treasury  Department. 

Disbursing  Clerk,  War  Department: 

Salaries  and  contingent  expense  accounts  of  the  several  offices  of 
the  War  Department ;  also  accounts  for  rent  of  buildings  occu- 
pied by  the  War  Department. 

Disbursing  Clerk,  Navy  Department: 

Salaries  and  contingent  expense  accounts  of  the  several  bureaus. 

Disbursing  Clerk,  Department  of  Stale: 

Salaries;  contingent  expenses;  stationery;  furniture,  &c.;  bookw 
and  maps;  lithogra])hing;  &c. 
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Disbursing  Clerk,  Post-Office  Department: 

Salaries  and  contingent  expense  accounts;  money -order  office; 
building  account;  &c. 

CTnited  States  Army  Officers  in  charge  of  public  buildings  and  grounds  : 
Salaries;  contingent  expenses;  impro^^cmcnt  and  care  of  public 
gronnds;  repairs,  fuel,  lights,  &c.,  of  executive  mansion;  con- 
structing, &c.,  bridges,  &c. ;  completion  of  Washington  monu- 
ment; building  for  State,  War,  and  Navy  Departments;  Wash- 
ington aqueduct;  and  increasing  water  supply. 

V'ommissioners  of  the  District  of  Columbia: 

Salaries  and  contingent  expenses;  improvements,  and  repairs;  met 
ropolitan  police;  fire  department;  and  all  other  accounts  pertain- 
ing to  disbursements  for  the  District  of  Columbia. 

Treasurer  of  the  United  States: 

Salaries  and  mileage  of  members  of  the  House  of  Representatives; 
interest  and  sinking  fund  on  old  funded  debt  of  District  of  Co- 
lumbia, 3.65  bonds  District  of  Columbia;  and  other  District  of 
Columbia  securities. 

Secretary  of  the  United  States  Senate: 

Salaries  and  mileage  of  United  States  Senators;  clerks  to  commit- 
tees, pages,  officers,  &c.;  stationery  and  newspapers;  and  all 
other  accounts  pertaining  to  the  Senate. 

i.'lerk  of  the  United  States  House  of  Representatives : 

Salaries  of  officers,  employes,  and  clerks  to  committees;  and  all  ac- 
counts of  the  United  States  House  of  Representatives. 

Agent  of  the  Joint  Library  Committee: 

Increase  librar}'  of  Congress;  salaries  botanic  garden ;  and  all  other 
library  and  botanic-garden  accounts. 

Oommissioner  of  Agriculture : 

Salaries;  collecting  statistics;  purchase,  &c.,  of  valuable  seeds;  ex- 
perimental garden;  and  all  otiier  agricultural  accounts. 

Public  Printer: 

Salaries ;  public  printing  and  binding,  &c. 

Disbursing  Agent  of  the  United  States  Coast  Survey: 

Coast  and  Geodetic  Survey  (Eastern  and  Western  divisions) ;  gen- 
eral expenses;  &c. 

Assistant  Treasurers  of  the  United  States : 

Salaries  and  contingent  expenses,  Iudei)endent  Treasury. 

Superintendents  of  mints,  &c. : 

Ordinary  expenses;  bullion  accounts ;  &c. 
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IHsbarsing  Agents  of  tbe  United  States : 

United  States  court-lioases  and  post-offices. 

Governors  of  Territories: 
Contingent  expenses. 

Beeretaries  of  Territories : 
Legislative  expenses. 

Treasorers,  &c.,  of  charitable  institutions  of  tbe  District  of  ColnmbiA 
Sundry  appropriations. 

Pacific  Railroad  Companies: 
Sundry  appropriations. 

Disbursing  Agent,  Executive  Mansion : 
Salaries  and  contingent  expenses. 

President  of  tbe  United  States : 
Salary. 

librarian  of  Congress: 
Salaries. 

Disbursing  Agents,  Fisb  Commission : 
Propagation  of  food-fishes;  &c. 

Disbursing  Agents,  ]!^ational  Board  of  Health  : 
Salaries  and  expenses. 

Post-Office  Department : 

Deficiency  in  postal  revenues. 

Disbursing  Agents,  Supreme  Court  of  the  United  States : 
Salaries  and  expenses. 

Disbursing  Agents,  Civil  Serviee  Commission  : 

Salaries,  and  traveling  and  incidental  exx>ense8. 

Chief  Clerk,  Court  of  Claims: 
Contingent  expenses  ]  &c. 

Accounts  of  Beceipts  and  Expenditures  of  the  Government: 

General  appropriation  account  \  bullion  of  gold  and  silver  depos- 
ited ;  and  fines,  penalties,  and  forfeitures. 

Outstanding  Liabilities  Ledger 

Contains  accounts  of  all  parties  in  whose  favor  United  States  drafts 
have  been  drawn,  and  which  have  been  outstanding  three  yearSj  or 
more. 
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Dvplomatie  Personal  Ledger 

GontaiDS  aceoants  of  United  States  ministers;  consols;  commercial 
agents;  consular  clerks;  secretaries  of  legation;  interpreters  and  mar- 
shals to  consulates;  United  States  bankers  at  London,  England;  dis- 
patch agents;  judges,  counsel,  &c.,  of  Court  of  Commissioners  of  Ala- 
bama Claims  Commission;  counsel,  disbursing  officers,  &c.,  of  French 
and  Spanish  Claims  Commissions;  Commission  to  Negotiate  a  Commer- 
cial Treaty  with  Mexico,  &c.;  involving  expenditures  from  the  follow- 
iDg  appropriations:  salaries  of  ministers;  salaries,  secretaries  of  lega- 
tion; salaries,  consular  service;  salaries,  consular  officers  not  citizens  f 
salaries,  marshals  for  consular  courts;  salaries,  interpreters  to  consul- 
ates in  China,  &c.;  contingent  expenses  of  foreign  missions;  contin- 
gent expenses  United  States  consulates;  relief  and  protection  of  Amer- 
ican seamen;  expenses  of  interpreters,  guards,  &c.,  in  Turkish  domin- 
ions; wages  of  keepers,  &c.,  prison  for  American  convicts  in ^ 

rent  of  prisons,  wages  of  keepers,  &c.,  for  American  convicts  in ; 

rent  of  prison  for  American  convicts  in ;  allowance  for  consular 

clerks;  rent  of  court-house  and  jail  in  Japan;  buildings  and  grounds- 
for  legation  in  China;  bringing  home  criminals ;  rescuing  shipwrecked 
American  seamen;  shipping  and  discharging  seamen;  expenses  under 
the  neutrality  act;  annual  expenses  Cape  Spartel  light;  allowance  to* 
widows  or  heirs  of  diplomatic  officers  who  die  abroad;  salaries  United 
States  and  Spanish  Claims  Commission;  expenses  United  States  and 
Spanish  Claims  Commission;  publication  of  consular  and  other  com- 
mercial reports;  international  bureau  of  weights  and  measures;  inter- 
national prison  commission;  joint  commission  for  settlement  of  claims 
between  the  United  States  and  the  French  Bepublic;  international  bi- 
metallic commission ;  international  fishery  exhibition;  international  con- 
gress of  electricians ;  international  commission  for  establishment  of  elec- 
trical units;  salaries  and  expenses  Court  of  Commissioners  Alabama 
Claims;  commission  to  negotiate  a  commercial  treaty  with  Mexico. 

The  DecedenUf  Bstatee  Trust  Fund  Ledger 

Contains  personal  accounts  with  the  estates  of  American  citizens- 
who  die  abroad,  and  whose  effects  are  accounted  for  by  United  States- 
diplomatic  or  consular  officers. 

The  Judiciary  Personal  Ledger 

Contains  the  accounts  of  United  States  marshals,  under  the  following 
appropriations,  viz :  fees  of  jurors  United  States  courts;  fees  of  witnesses. 
United  States  courts;  supportof  prisoners  United  States  courts;  miscel- 
laneous  expenses  United  States  coarts ;  fees  and  expenses  of  marshals 
United  States  courts;  payment  of  special  deputy  marshals  at  congress- 
ional elections ;  fees  of  supervisors  of  elections ;  expenses  of  United  States 
courts ;  and  the  accounts  of  the  disbursing  derk  of  the  Department  of 
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Justice,  under  the  following  appropriations,  viz :  salaries,  Department 
of  Justice;  salary  warden  of  the  jail,  Distnct  Columbia;  salaries  em- 
ploy6s  court-house,  Washington,  District  Columbia;  stationery;  furni- 
ture and  repairs ;  books  for  Department  library ;  books  for  office  of  Solic- 
itor; horses  and  wagons;  miscellaneous  items;  constructing  elevator, 
repairing  and  furnishing  building,  Department  of  Justice;  repairs  to 
-court-house,  Washington,  District  Columbia;  furniture  and  carpets  court- 
Louse,  Washington,  District  Columbia;  support  of  prisoners  United 
States  courts ;  miscellaneous  expeuses  United  8tates  courts ;  prosecution 
of  crimes ;  defending  suits  in  claims  against  the  United  States ;  support 
of  convicts;  punishing  violations  of  intercourse  acts  and  frauds. 

The  Interior- Civil  Personal  Ledger 
Contains  the  accounts  .of  receivers  of  public  moneys  acting  as  dis- 
bursing agents,  under  the  following  appropriations,  viz:  salaries  and 
oommissions  of  registers  and  receivers;  expenses  of  depositing  publio 
moneys;  contingent  expenses,  land  offices;  depredations  on  public  tim- 
ber; surveying  public  lands;  the  accounts  of  United  States  surveyors- 
general,  under  the  following  appropriations,  viz:  salaries,  offices  sor- 
veyors-general;  contingent  expenses,  surveyors-general;  deposits  by 
individuals  for  surveying  public  lands;  surveying  private  land  claims; 
•examination  of  public  surveys;  the  accounts  of  the  States  of  Minnesota, 
Arkansas,  [Nebraska,  Wisconsin,  Alabama,  Mississippi,  Kansas,  and 
others,  on  account  of  five  per  cent,  fund  of  the  sales  of  public  and  Indian 
lands ;  the  accounts  of  the  disbursing  clerk  of  the  Interior  Department, 
embracing  the  salary  and  contingent  accounts  of  the  several  boreaas 
of  that  Department;  United  States  Census;  National  Museum;  light- 
ing, repairs, &c.,  of  Capitol  and  Capitol  grounds;  reconstructing  Interior 
Department  building;  extension  of  Government  Printing  Office;  enlarg^- 
ing  court-house,  Washington,  District  Columbia;  support  of  Freedmen-a 
Hospital  and  Asylum;  Hot  Springs,  Arkansas;  elevator  Providence 
Hospital;  fire  apparatus,  Government  Printing  Office  and  Hospital 
for  the  Insane;  packing  Congressional  documents;  depredations  on 
public  timber;  surveying  public  lands;  settlement  of  claims  for  swamp 
lands  and  swampland  indemnity;  salaries,  office  Architect  of  the 
Capitol,  &c.;  and  the  accounts  of  Superintendent  Government  Hos- 
pital for  the  Insane;  of  disbursing  agent  Columbia  Institution  for 
Deaf  and  Dumb;  of  treasurer  of  Howard  University,  District  Columbia; 
of  treasurer  of  Columbia  Hospital  for  Women;  of  the  several  disburs- 
ing agents  of  the  Geological  Survey;  of  the  several  special  disbursing 
agents  of  the  General  Land  Office;  of  disbursing  agents  for  United 
States  Census;  of  disbursing  agent  of  Hot  Springs,  Arkansas;  and  of 
Superintendent  Yellowstone  National  Park;  and  miscellaneous  Pacific 
Kailway  accounts. 

The  Customs  Personal  Ledger 
Contains  the  accounts  of  collectors  of  customs;  light-house  inspect- 
ors;  engineers,  and  other  disbursing  officers  of  the  customs  service, 
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under  the  following  appropriations,  viz:  expenses  of  colleeting  revenne 
from  cnstoms ;  building  of  custom-houses  and  marine  hospitals;  rev- 
enae-catter  service;  life-saving  service;  salaries,  incidental  expenses, 
saperintendents  of  light-houses;  marine-hospital  service;  repayment  to 
importers  exce-ss  of  deposits;  debentures  and  drawbacks;  furniture  and 
repairs  of  same  for  public  buildings;  fuel,  lights,  and  water  for  public 
buildings;  heating  apparatus  for  public  buildings;  repairs  and  preser- 
vation of  public  buildings;  assistant  custodians  and  janitors  of  public 
buildings;  building  and  repairs  of  light-houses;  and  miscellaneous  ap- 
propriations incident  to  the  customs  service. 

The  Internal  Revenue  Personal  Ledger 

Contains  accounts  with  collectors  of  internal  revenue ;  and  others  act- 
ing as  disbursing  agents,  under  the  following  appropriations,  viz :  sal- 
aries and  expenses  of  collectors  of  internal  revenue ;  salaries  and  expenses 
of  agents  and  subordinate  officers  of  internal  revenue;  punishment  for 
violation  of  internal  revenue  laws;  stamps,  paper,  and  dies;  salaries 
and  expenses  of  supervisors,  &c.,  internal  revenue;  expenses  of  assess- 
ing and  collecting  internal  revenue. 

The  work  on  this  ledger  includes  furnishing  the  Fifth  Auditor  with 
certificates,  on  which  all  internal  revenue  disbursing  accounts  are  stated 
and  adjusted,  and  the  First  Comptroller  with  monthly  reports  on  requi- 
sitions of  collectors  of  all  moneys  advanced  to  them  since  last  adjust- 
ment of  accounts ;  also  the  examination  and  registry  of  all  settlement 
accounts,  on  which  warrants  are  issued,  payable  from  internal  revenne 
appropriations. 

The  Internal  Revenue  Stamp  Ledger 

Contains  accounts  with  collectors  and  other  agents  for  advances  and 
sale  of  internal  revenue  stamps. 

Ihe  Public  Debt  Personal  Ledger 

Contains  the  accounts  of  the  United  States  Treasurer,  Assistant 
Treasurers,  and  other  agents,  for  the  redemption  of,  and  payment  of 
the  interest  on,  the  Public  Debt  and  bonds  issued  for  the  construction 
of  the  Pacific  Bailroads,  accounts  being  opened  therein  with  each  class 
of  loans,  consols,  certificates  of  indebtedness,  and  other  obligations  of 
the  Government,  both  on  account  of  their  redemption  and  on  account 
of  payment  of  interest  thereon. 

Personal  accounts  of  collections  of  the  revenues  of  the  Government 
from  various  sources  are  kept  with  the  several  Collectors  of  Customs 
duties,  receivers  of  public  moneys,  collectors  of  internal  revenue,  and 
other  officers  and  agents,  in  fourteen  ledgers  and  two  registers,  as  fol- 
low: 

1.  Customs  ledger  of  accounts  of  collections  of  duties  on  merchan- 
H.  Ex.  219 ^27 
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dise,  and  tonnage  duties^  together  with,  misoellaneons  receiirtB  from 
bonds  ooUected,  sales  of  samples,  surplus  of  sales  of  unclaimed  mer- 
chandise, &c. 

2.  Customs  register  of  the  above  accounts  in  a  tabular  form. 

3.  Customs  auxiliary  ledger  of  balances  and  setflement  accounts  of 
collectors  out  of  office. 

4.  Customs  emoluments  ledger  of  accounts  of  official  fees,  salaries, 
commissions,  storage,  advances,  &c. 

5.  Customs  emoluments  auxiliary  ledger  of  emolument  balances  and 
settlement  accounts  of  collectors  out  of  office. 

6.  Miscellaneous  customs  ledger  of  accounts  of  collections  of  fees  for 
inspections  and  examinations  of  steamers,  and  for  licenses  of  engineers 
and  pilots,  &c. 

7.  Marine  hospital  ledger  of  accounts  of  collections  of  marine  hospital 
tax. 

8.  Land  ledger  of  accounts  of  receivers  of  public  moneys  derived  &om 
sales  of  public  and  Indian  lands,  fees  and  commissions  from  home- 
stead, timber  culture,  warrant  scrip,  and  other  entries;  transcripts  of 
records,  reducing  testimony  to  writing,  &c 

9.  Land  register  of  the  above  accounts  in  a  tabular  form. 

10.  Auxiliary  laud  ledger  of  balances  and  settlement  accounts  of 
receivers  out  of  office. 

11.  Miscellaneous  land  ledger  of  accounts  of  receipts  of  timber  agents 
and  other  officers  for  stumpage,  depredations  on  public  lands,  &c. 

12.  Internal  revenue  ledger  of  accounts  of  receipts  of  collect<»s  of 
internal  revenue  from  assessments,  sales  of  stamps,  &c. 

13.  Internal  revenue  auxiliary  ledger  of  balances  and  settlemetnt  ac- 
counts  of  collectors  out  of  office. 

14.  Judiciary  emoluments  ledger  of  accounts  of  receipts  of  attorneys, 
clerks,  and  marshals  of  United  States  courts. 

15.  Internal  and  coastwise  intercourse  ledger  of  accounts  of  recdpts 
of  special  agents  and  other  Government  officers,  from  permit  fees,  &C., 
and  from  sale  or  rents  of  captured  and  abandoned  property.  (This  ledger 
is  now  not  in  use  except  for  occasional  settlement  accounts.) 

16.  General  miscellaneous  receipts  ledger  of  accounts  of  receipts  by 
any  officer  or  agent  of  the  Government  not  appropriate  to  either  of  the 
foregoing  ledgers. 

Appropriation  Ledgert. 

All  the  expenditures  of  the  Government  are  detailed  in  these  ledgers 
under  their  specific  heads  of  appropriations,  the  credit  side  showing  the 
balance  at  the  beginning  of  the  fiscal  year,  the  appropriation  authoriied 
by  law  for  the  current  year,  and  all  amounts  repaid  to  theappropriatton 
account  during  the  year,  and  the  debit  side  showing  in  detail  the  names 
of  individuals,  with  number  and  date  of  warrant  drawn  against  the  xp- 
propriation,  the  amounts  carried  to  surplu'S  fund,  and  balances  on  hand 
at  close  of  fiscal  year. 
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The  ledgers,  with  the  acoounts  to  which  they  pertain,  are  as  follow: 

THE  CIVIL,  OR  TREASURY,  AFPROPRIATIOK  LEDGER 

Contains  accounts  relating  to  the  Senate  and  House  of  Bepresenta- 
tives;  Public  Printer  ^  Botanic  Garden ;  Library  of  Congress ;  Coart  of 
Claims;  salaries  and  expenses  of  the  Executive  office;  Department  of 
State ;  salaries  and  contingent  expenses  of  the  offices  of  the  Treasury 
Department;  food-fishes;  Coast  Survey;  public  buildings;  assistant 
TTnited  States  treasurers;  mints  and  assay  offices;  territorial  govern- 
ments; District  of  Columbia;  War  Department,  salaries  and  contingent 
expenses ;  Navy  Department,  salaries  and  contingent  expenses ;  Post- 
Offlce  Department,  salaries  and  contingent  expenses ;  Departpient  of 
Agriculture,  salaries  and  contingent  expenses ;  United  States  Supreme, 
district,  and  circuit  judges;  United  States  district  attorneys  and  mar- 
shals; Steamboat  Inspection  Service;  Smithsonian  Institution;  and 
other  appropriations  incident  to  the  Treasury  Department. 

THE  JUDICIARY  AND  DIPLOMATIC  APPROPRIATIONS  LEDGER 

Contains  accounts  relating  to  salaries  and  contingent  expenses,  De- 
partment of  Justice;  salary,  warden  of  the  jail.  District  of  Columbia ; 
defending  suits  and  claims  against  the  United  States ;  prosecution  and 
coUeotion  of  claims ;  punishing  violation  of  intercourse  acts  and  frauds ; 
prosecution  of  crimes ;  taw  libraries  for  the  secretaries ;  support  of  con- 
victs ;  expenses  of  territorial  courts ;  fees  of  officers,  jurors,  and  wit- 
nesses ;  rent  and  miscellaneous  expenses  of  United  States  courts;  inter- 
national and  other  appropriations  incident  to  the  judiciary;  salaries  of 
United  States  ministers,  secretaries  of  legation,  consular  service,  inter- 
preters, and  marshals  of  consular  courts ;  contingent  expenses  of  foreign 
missions ;  rent  of  prisons  and  wages  of  keepers  for  American  convicts ; 
bringing  home  criminals ;  relief  and  protection  of  American  seamen ; 
rescuing  shipwrecked  American  seamen;  expenses  under  neutrality 
act;  and  other  appropriations  incident  to  foreign  intercourse. 

THE  CUSTOMS  APPROPRIATION  LEDGER 

Contains  accounts  relating  to  expenses  of  collecting  the  revenue 
from  customs ;  expenses  of  revenue-cutter  service ;  expenses  of  light- 
house establishment;  furniture  and  repairs,  fuel,  lights,  and  water,  and 
heating  apparatus  for  public  buildings;  pay  of  assistant  custodians 
and  janitors  of  public  buildings ;  life-saving  service ;  compensation  in 
hen  of  moieties ;  seal  fisheries  in  Alaska ;  standard  weights  and  meas- 
ures; building  custom-houses  and  marine  hospitals;  marine-hospital 
service;  light  stations ;  repayments  to  importers  of  excess  of  deposits; 
debentures,  drawbacks,  bounties,  and  allowances;  and  other  appro- 
priations incident  to  customs  service. 
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THB  INTERIOR  CIVIL  APPROPRIATION  UEDOKR 

Gontains  accounts  relatiiig  to  salaries  and  expenses,  offices  of  In- 
terior Department ;  salaries  and  expenses,  surveyors-general  and  their 
clerks ;  repairs  and  improvement  of  Capitol  and  Gaiutol  grounds ;  cur- 
rent expenses,  and  building,  of  beneficiary  institutions,  District  Co- 
lumbia ;  protection,  &c.,  Yellowstone  National  Park ;  expenses.  United 
States  census;  surveying  public  and  private  lands;  repayment  for 
lands  erroneously  sold  ;  salaries,  registers  and  receivers ;  depredations 
on  public  timber ;  five  per  cent,  fand  sale  of  public  lands,  and  indem- 
nity for  swamp  lands ;  and  other  accounts  relating  to  interior  civil 
service. 

4 

THE  INTERNAL  REVENUE  APPROPRIATION  LEDGER 

Contains  accounts  relating  to  salaries  and  expenses  of  collectors; 
salaries  and  expenses  of  agents  and  subordinate  officers;  refunding 
taxes  illegally  collected;  stamps,  paper,  and  dies;  punishment  for  vio- 
lation  of  internal-revenue  laws;  and  allowances  or  drawbacks;  and 
other  accounts  pertaining  t6  internal  revenue. 

THE  PUBLIC-DEBT  APPROPRIATION  LEDGER 

Contains  accounts  of  redemptions  of  the  various  loans;  payments  of 
interest,  various  loans;  payments  of  interest,  Pacific  railroad  stock; 
X>ayment8  of  premiums  on  loans;  and  payments  of  discounts  on  loans. 

THE  INTERIOR  (INDIANS  AND  PENSIONB)  APPROPRIATION  LEDGER 

Contains  accounts  of  fulfilling  treaties  with  various  Indian  tribes; 
pay  of  Indian  agents,  interpreters,  inspectors,  and  police ;  traveling 
expenses,  Indian  inspectors;  building  and  repairs  at  agencies;  contin- 
gencies, Indian  department;  transportation,  telegraphing,  and  purchase 
of  supplies;  general,  national,  and  school  funds;  general,  national,  and 
school  funds,  interest  due;  incidental  expenses,  Indian  service;  support 
of  Indians;  expenses  of  Indian  Commission;  removal  of  Indians;  vac- 
cination of  Indians,  &c.;  army  pensions;  army  pensions,  pay  and  allow- 
ances; army  pensions,  fees  of  examining  surgeons;  army  pensions,  fees 
for  vouchers;  army  pensions,  arrears;  navy  pensions;  navy  pensions, 
pay  and  allowances;  navy  pensions,  fees  of  examining  surgeons;  navy 
pensions,  fees  for  vouchers;  navy  pensions,  arrears;  and  navy  pension 
fund;  and  other  accounts. 

THE  MILITARY  APPROPRIATION  LEDGER 

Contains  accounts  of  pay,  mileage,  and  general  expenses,  of  the  army; 
pay  of  military  academy;  bounty  to  volunteers;  subsistence  oi  the 
army ;  regular  supplies,  &c.,  quartermaster's  department;  barracks  and 
quarters;  transx>ortation  of  the  army  and  its  supplies;  horses,  cavalry 
and  artillery;  clothing,  and  camp  and  garrison  equipage;  natioaal 
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cemeteries;  medicinee  and  hospitals;  constractiioD  and  repair  of  hos- 
pitals; ordnance  service;  arsenals;  tor tiflcations;  improving  rivers  and 
harbors;  examinations  and  surveys;  contingenciesof  the  army;  signal 
service;  expenses,  military  convicts;  military  wagon  roads;  sapport, 
national  soldiers'  home;  military  posts;  and  horses  and  other  property 
lost  in  military  service;  and  other  accounts  of  military  establishment. 

THE  NAVY  APPROPRIATION  LEDGER 

Contains  accounts  relating  to  pay  and  contingent  expenses,  navy; 
pay  and  contingent  expenses,  marine  corps;  pay  and  contingent  ex- 
penses, naval  academy;  navigation  bureau;  naval  observatory;  ord- 
nance; equipment  and  recruiting;  yards  and  docks;  navy-yards;  med- 
ical department;  provisions  and  clothing;  construction  and  repairs; 
and  steam  engineering;  and  others. 

The  Beceipts  and  Expenditures  division  prepares  for  publication  in 
the  annual  report  of  the  Register  of  the  Treasury,  a  statement  of  about 
one  huixdred  printed  pages  of  statistics,  which  contains:  Statement  of 
the  receipts  of  the  Government;  detailed  statement  of  expenditures  from 
each  appropriation ;  amounts  turned  into  the  surplus  fiind,  and  also  bal- 
ances remaining  unexpended ;  statement  of  outstanding  principal  of  the 
public  debt;  statement  of  expenses  of  collecting  revenue  from  customs; 
statement  of  exi>enses  of  collecting  internal  revenue ;  and  statement  of 
number  of  persons  employed  in  each  collection  district,  with  occupation 
and  compensation. 

It  also  prepares  for  publication  annually,  ^^The  receipts  and  expend- 
itures of  the  United  States'' — a  printed  octavo  volume  of  about  six 
hundred  pages,  giving  in  detail  the  receipts  from  each  Stat/C  and  district, 
and  the  name  of  each  officer  therein,  and  the  expenditures  under  each 
head  of  appropriation,  with  the  names  of  officers,  or  other  persons,  in 
whose  favor  such  expenditures  have  been  made,  together  with  other 
statistical  tables. 

Here  also  are  prepared  such  various  other  statements  as  may  be  re- 
quired by  Congress,  the  several  Executive  Departments,  or  the  public 
generally,  and  bearing  on  all  the  financial  operations  of  the  Government 
since  its  establishment. 

3.  Files  Division. 

The  Register  of  the  Treasury  is  by  law  the  custodian  of  all  the  civil 
accounts  of  the  Government,  excepting  those  of  the  Post-Office  Depart- 
ment. 

The  accumulations  of  over  a  century  fill  three  large  rooms  of  this 
divisioD,  firom  base  to  ceiling,  with  these  important  records. 

About  two  thousand  of  these  accounts  are  monthly  received,  briefed, 
recorded,  and  filed  in  this  division ;  and  about  the  same  number  is  with- 
drawn therefrom  each  month,  by  officers  of  the  different  bureaus  of  the 
Treasury  Department  for  statement  of  new  accounts.    When  thus  with- 
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drawn,  the  accoants  are  here  charged  to,  and  receipted  for  by,  such 
officers,  and  when  returned,  are  again  placed  in  the  files. 

Transcripts  for  suits  are  prepared  and  examined  in  this  division,  and 
certified  to  as  true  copies  by  the  Begister. 

The  accounts  on  file  are  all  the  accounts  audited  by  the  First  and 
Fifth  Auditors,  and  by  the  Commissioner  of  the  General  Land  Office, 
and  revised  and  certified  by  the  First  Comptroller  or  Commissioner  of 
Customs,  and  all  warrants — ^pay  and  repay — money  drafts,  ships'  regis- 
ters, &o.  The  accounts  alone,  exclusive  of  accompanying  vouchers, 
number  about  seven  hundred  thousand ;  for  a  detailed  statement  of  them 
reference  is  made  to  the  description  of  the  work  performed  in  the  offices 
of  the  First  and  Fifth  Auditors  and  Commissioner  of  the  General  Luid 
Office,  in  the  Appendix,  1  Lawrence,  Compt.  Dec 

IL— LOAN  DIVISION. 

The  issue,  transfer,  and  redemption  of  the  Government  securities 
have  always  formed  an  important  branch  of  the  business  of  the  Begis- 
ter's  office.  It  assumed  colossal  proportions  by  the  rapid  increase  of 
the  public  debt,  and  made  imx>erative  the  present  organization  of  this 
branch  as  a  separate  and  distinct  division.  The  details  of  its  principal 
duties  are  as  follow: 

1.  Issuing  United  States  bonds — coupon  and  registered — ^included  in 
original  issues,  converting  coupon  into  registered  bonds,  and  transfer- 
ring United  States  bonds. 

2.  Journalizing  in  detail  the  issues  and  redemptions  of  such  bonds. 

3.  Keeping  a  ledger  account  with  each  holder  ^of  registered  bonds. 

4.  Keeping  a  general  account  of  issues  and  redemptions  for  each  loan. 

5.  Keeping  a  register  of  all  transfer  authorities. 

6.  Keeping  a  record  of  caveats  against  transfers  of  lost  or  stolen 
bonds. 

7.  Keeping  numerical  registers  of  issues  and  transfers  of  loans. 

8.  Declaring  dividends  of  interest,  at  the  respective  periods  of  pay- 
ment, on  the  different  loans. 

9.  Conducting  correspondence  connected  with  the  issue  of  bonds,  and 
that  of  a  miscellaneous  character,  and  copying  same;. 

10.  Filing  and  binding  letters,  canceled  registered  bonds,  and  vari- 
ous vouchers  of  issue. 

For  the  purposes  of  issue,  blank  coupon  and  registered  bonds,  prop- 
erly prepared,  are  furnished  the  Begister,  on  his  requisition  to  the  Sec- 
retary, which  blank  bonds  are  numbered  in  numerical  order,  each  de- 
nomination  having  a  separate  sequence.  The  original  issues  of  a  loan 
are  made  upon  certificates  of  the  United  States  Treasurer  that  the 
payee  has  deposited  a  specified  amount,  for  which  he  requests  a  retam 
in  United  States  bonds.  These  certificates  of  deposit  are  filed  in  this 
office  as  vouchers  for  the  issue  to  the  subscribers,  and  represent  the 
amount  authorized  and  outstanding. 
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The  general  acooant  of  a  loan  is  its  cash  account,  and  shows,  as  deb- 
its, the  issues  upon  warrants,  exchanges,  and  transfers,  and,  as  credits, 
the  certificates  surrendered  in  transfer  and  actual  redemption.  Coupon 
bonds  are  issued  to  bearer,  pass  by  delivery,  and  are  convertible  into 
registered  bonds  by  being  sent  to  the  Treasury  Department  for  exchange* 
The  coupon  bonds  so  exchanged,  after  the  proper  journal  entries,  are 
transmitted  to  the  note  and  coupon  division.  Registered  bonds  to  be 
transferred  must  be  regularly  assigned,  and  transmitted  to  the  office  of 
the  Begister  for  issue  of  new  bonds  to  the  purchaser.  When  received 
in  this  office,  examination  is  first  made  to  see  if  caveats  are  entered 
against  the  transfer,  and  that  the  assignments  have  been  properly  exe- 
cuted. If  assigned  by  an  attorney,  administrator,  &c.,  or  by  corporate 
officers,  reference  is  made  to  the  record  of  transfer  powers;  and,  if  the 
party  is  duly  authorized,  the  bond  is  stamped  <<  authority  on  file,"  and 
reissued.  This  ^^ Record  of  Authorities''  is  a  very  important  one,  and 
requires  great  care  in  its  entries,  as  it  applies  not  only  to  bonds  trans-  . 
feiTcd,  but  to  all  received  for  redemption;  and  the  stamp  as  described 
is  accepted  as  evidence  of  correctness  by  all  the  accounting  officers. 
In  the  issue  ui)on  a  transfer,  the  old  bonds  are  canceled  and  new  ones 
inscribed  in  the  name  of  the  assignee;  and  the  transaction  is  journalized 
in  detail,  debiting  the  bonds  surrendered,  and  offsetting  by  the  reissue. 
As  a  check  upon  this  division,  both  sets  of  bonds  are  then  passed  to  the 
Division  of  Loans  and  Currency  of  the  Secretary's  office,  and  are  there 
examined  and  entered  upon  numerical  registers;  and  the  new  bonds, 
after  receiving  impress  of  the  seal  of  the  Treasury  Department,  are  re- 
turned to  the  Begister  for  his  signature,  and  the  old  bonds  are  canceled 
and  bound  in  suitable  books  as  vouchers.  All  bonds  redeemed  are  also 
preserved  in  like  manner,  so  that,  ultimately,  every  registered  bond 
sent  out  is  returned,  and  every  transfer  transaction,  from  first  to  last, 
is  readily  ascertained. 

A  ledger  account  is  opened  with  each  holder  of  registered  bonds,  in 
which  be  is  credited  with  the  issue,  by  date,  number,  and  amount,  and 
debited  in  like  manner  with  such  bonds  as  he  may  transfer. 

One  of  the  most  important  factors  in  the  work  of  this  division  is  the 
preparation  of  the  interest  schedules,  representing  the  credit  ledger 
balances  to  each  holder  at  any  particular  period  of  payment.  Up  to 
1870,  a  written  schedule  for  each  separate  loan  was  sent  to  the  different 
pay  agents;  during  that  year  a  consolidated  schedule  was  adopted  and 
printed,  so  that  the  payees  receipted  under  one  signature  for  interest  on 
amounts  they  might  hold  in  the  several  loans. 

All  interest  now  is  payable  by  check  prepared  from  abstracts  furnished 
the  United  States  Treasurer  by  this  office.  This  mode  was  pursued  with 
the  issue  of  the  five  j»er  cent  funded  loan  of  1881,  and  has  been  applied 
to  all  succeeding  series. 

On  the  four  per  cent,  loan  some  sixty  thousand  of  these  checks  are  pre- 
pared, each  quarter,  firom  a  printed  abstract  of  some  three  thousand 
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pages.  The  other  existing  loans,  in  aggregate,  call  for  about  twenty- 
five  thousand  chedcs,  each  quarter;  making,  at  the  present  time,  over 
three  hundred  thousand  checks  sent  out  during  ihe  year.  As  an  evi- 
dence of  the  extent  of  bookkeeping  demanded  in  the  work  of  this  dim- 
ion,  it  may  be  mentioned  that  since  1861  three  hundred  and  forly-thiee 
Jedgers  and  one  hundred  and  sixteen  journals  have  been  used;  aiui,  dur- 
ing the  same  period,  six  millions  of  coupon  and  registered  bonds  were 
issued,  and  some  five  millions  canceled,  and  the  amount  represented  was 
respec^vely,  in  round  numbers,  eight  billions  and  six  billions  of  dollus. 

III.— NOTE  AND  COUPON  DIVISION. 

The  Note  and  Coupon  Division  was  organized  June  30, 1864,  to  sup- 
ply a  ready  and  accurate  means  of  information  in  regard  to  tiie  indi- 
vidual and  collective  redemption  of  all  coupon  bonds,  couponSt  certifi- 
cates of  indebtedness,  interest-bearing  Treasury  notes,  gold  certificates, 
etc. 

Becords  are  kept,  in  which  each  note,  bond,  coupon,  and  certificate 
is  entered,  so  as  to  indicate  the  redemption  of  the  same ;  the  records 
also  showing  by  number  those  outstanding  in  any  particular  issue. 

These  securities  are  all  carefully  examined  and  arranged  by  loan? 
denomination,  and  number;  and,  after  registration,  the  coupon  bonds 
and  interest  notes  are  destroyed,  but  the  redeemed  coupons,  gold  cer- 
tificates, and  certificates  of  indebtedness  are  retained  and  placed  on  file 
in  this  division. 

This  is  the  only  division  in  the  Treasury  Department  where  a  record 
is  kept  of  redeemed  coupons,  by  loan,  denomination,  date  of  maturity, 
and  number. 

There  were,  up  to  April  15, 1883, 85,779,101  coupons  on  file  amounting 
to  tl,134,781,378.08. 

By  the  system  of  accounts  used,  any  particular  coupon,  which  has 
been  redeemed,  can  be  produced  at  a  moment's  notice,  and  informatioQ 
can  be  given  in  any  case  if  a  coupon  is  paid  or  not.  Whenever  pay- 
ment of  a  coui)on  is  refused  by  any  assistant  treasurer  of  the  United 
States  on  account  of  the  mutilation  of  the  same  through  the  loss  of  its 
date  or  number,  by  reference  to  the  books  the  necessary  information 
is  given  by  which  such  coupon  can  be  paid. 

This  division  is  also  the  final  depository  for  all  interest  checks  issued 
by  the  Department  in  payment  of  Interest  on  registered  bonds* 

A  record  is  made  of  them,  as  of  notes,  bonds,  coupons,  etc.,  and  tiiey 
are  then  placed  on  file  for  reference. 

Schedules  are  prepared  of  redeemed  and  exchanged  coupon  bonds, 
showing  in  detail  the  amount  of  each  case,  by  loan  and  denomination, 
and  the  number  of  coupons  attached  to  each  bond,  and  accompany  the 
bonds  in  their  transmittal  to  the  destruction  committee. 

Pursuant  to  departmental  order,  dated  September  6, 1866,  a  schedule 
is  prepared  in  like  manner,  of  each  account  of  redeemed  coupons,  which 
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is  retained  in  this  division.  An  account  is  also  kept^  in  addition  to  the 
numerical  registers^  showing  the  number  and  amounts  redeemed  and 
outstanding^  in  aggregate,  of  all  classes  of  securities  coming  to  this 
division. 

The  redeemed  and  exchanged  coupon  bonds  are  received  from  the 
Loan  Division  of  this  office,  and  coupons,  interest  notes,  gold  certifl- 
catee,  certificates  of  indebtedness,  and  interest-checks,  from  the  First 
Comptroller's  Office. 

There  are  six  hundred  and  sixty-five  books  used  in  this  division  for 
the  purposes  of  record  and  account. 

The  following  is  a  detailed  statement  of  the  work  performed  therein: 
Aceotmt  and  record : 

1.  Of  redeemed,  exchanged,  or  transferred  coupon  bonds,  issued 
under  acts  m  follow: 

Acts  of  April  15, 1842  (5  Stat.,  473);  March  3, 1843  (W.,  614);  March 
31, 1848  (9  Stat.,  217) ;  September  9, 1850  («.,  447) ;  June  14,  1868  (11 
Stat,  366);  June  22, 1860  (12  Stat.,  79);  February  8,  1861  {Id.,  129); 
March  2,  1861  {Id.,  198) ;  July  17, 1861  {Id.,  259);  July  17  and  August 
5, 1861  {Id.j  259, 313);  February  25, 1862  {Id.,  346);  March  3, 1863  {Id., 
709);  March  3, 1864  (13  Stat,  13);  June  30, 1864  (Id.,  218);  June  30, 
1864,  and  March  3, 1865  {Id.,  218,  468);  March  3, 1865  {Id.,  468) ;  July 
14, 1870,  and  January  20, 1871  (16  Stat,  272,  399,  5  per  cent,  loan  of 
1881,  ^  per  cent,  loan  of  1891, 4  per  cent,  consols  of  1907) ;  May  11, 1874 
(18  Stat,  43;  Louisville  and  Portland  Canal  stock) ;  and  June  20, 1874, 
and  February  20, 1875  {Id.,  120,  332,  3.65  per  cent  bonds,  D.  Q.). 

2.  Of  redeemed  coupons,  as  follow: 

All  the  coupons  £rom  loans  enumerated  above;  and  &om  loans  author- 
ized by  acts  of  Congress  of  March  3, 1863  (12  Stat,  710, 2-year  5  per  cent. 
Treasury  notes) ;  July  8,  1870  (16  Stat,  197,  certificates  of  indebted- 
ness); Julyl27, 1868  (15  Stat,  226,  D.  C.  stock,  10-year  Bowen);  May  8, 
1872  (17  Stat,  86,  D.  C.  stock,  20-year  funding);  and  June  10, 1879  (21 
Stat.,  9,  D.  C.  stock,  20-year  funding) ;  and  by  acts  of  the  legislative 
assembly  of  the  District  of  Columbia  of  July  10  and  December  16, 1871 
(6  per  cent  permanent  improvement) ;  June  23  and  25, 1873  (7  per  cent 
permanent  improvement) ;  July  20,  1871,  and  June  26,  1873  (water 
stock);  August  23, 1871,  and  June  19,  1872  (market-stock);  June  20, 
1872  (30-year  funding) ;  and  June  26, 1873  (steam-force  pump). 
3..  Of  certificates  of  indebtedness  issued  under  acts  as  follow : 

Acts  of  March  1, 1862  (12  Stat,  352) ;  March  2, 1867  (14  Stat.,  658) ; 
July  8, 1870  (16  Stat,  197) ;  and  June  8, 1872  (17  Stat,  336). 

4.  Of  interest-bearing  Treasury  notes,  issued  under  act  of  March  3, 
1863  (12  Stat,  710,  1-year  and  2-year  notes— and  2-year  notes, 
coupon). 

5.  Of  gold  certificates  issued  under  act  of  March  3, 1863  (12  Stat, 
711). 
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6.  Of  interest  checks,  in  payment  of  interest  on  registered  bonds 
issned  under  acts  and  ordinances  as  follow : 
Acto  of  Congress  of  Jnly  17  and  August  5, 1861  (12  Stat.,  259, 313); 
March  3, 1863  (Id.,  700) ;  July  14, 1870, and  January  20, 1871  (16  Stat,272, 
399,  5  per  cent,  loan  of  1881,  4^  per  cent  loan  of  1891,  consols  of  1907) ; 
June  20, 1874,  and  February  20, 1875  (18  Stat,  120, 332,  3.65  per  cent. 
bonds,  D.  C);  June  10, 1879  (21  Stat,  9,  D.  0.  stock,  20-year  fiindiiig); 
July  1, 1862  (12  Stat,  492,  Pacific  R.  B.  stock) ;  and  July  2, 1864  (13 
Stat.,  359,  Pacific  B.  E.  stock) ;  acts  of  the  legislative  assembly  of  the 
District  of  Columbia  of  August  23, 1871,  and  June  19, 1872  (market- 
stock)  ;  ordinances  of  the  corporation  of  Washington  of  August  19, 1828 
(registered-general  stock);  October  25, 1843  (regist^ered-general  stock); 
and  April  14, 1847  (Chesapeake  and  Ohio  Canal  stock) ;  and  ordinances 

of  the  corporation  of  Georgetown  of , (general  stock— no 

copy  of  this  ordinance  can  be  found) ;  January  9, 1864  (market-stock) ; 
September  24, 1864  (bounty-stock) ;  and  May  12, 1871  (general-stock). 

IV.— TONNAGE  DIVISION. 

The  Tonnage  Division  was  organized  at  the  time  the  oflice  of  tbe 
Begister  of  the  Treasury  was  created. 

Its  duties,  in  general,  are  to  record  all  marine  documents  issned  to 
merchant  vessels  of  the  United  States  by  the  collectors  and  surveyors 
of  customs,  and  to  examine  the  tonnage  accounts  returned  by  each 
officers. 

Vessels  of  the  United  States  are  those  of  five  tons  burden  and  up- 
wards, possessed  of  certificates  of  registry,  enrollments  and  licenses,  or 
licenses,  regularly  and  legally  issued  and  in  force  (Bev.  Stat.,  4131, 
4311,  4320). 

Vessels  built  within  the  United  States  and  belonging  wholly  to  citi- 
zens  thereof,  and  vessels  which  may  be  captured  in  war  by  citizens  of 
the  United  States  and  lawfully  condemned  as  prize,  or  which  may  be 
adjudged  to  be  forfeited  for  a  breach  of  the  laws  of  the  United  States, 
being  wholly  owned  by  citizens,  and  no  others,  may  be  registered  (Rev. 
Stat.,  4132). 

All  documents  issued  to  merchant  vessels  of  the  United  States  sab- 
sequently  to  1814  (all  issued  previous  to  that  date  were  destroyed  by 
the  British)  and  surrendered,  are  now  on  file  in  the  Begister's  Oflfice, 
and  an  abstract  of  each  is  entered  in  the  books  of  the  Tonnage  Dmsion. 

The  marine  documents  recorded  are  divided  into  the  following  classes 
viz: 

1.  Begisters,  which  are  those  documents  issued  to  vessels  bound  to  a 
foreign  port.  All  registers  are  signed  by  the  Begister  of  the  Treasury, 
the  collector  of  customs  where  the  document  is  issued,  and  the  naval 
officer  (if  there  be  one). 

2.  Enrollments,  which  are  those  documents  issued  to  vessels  of  twenty 
tons'  burden,  or  over,  engaged  in  domestic  commerce.    On  the  Northern, 
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Northeastern,  and  Northwestern  frontiers  enrollments  are  also  issued  to 
vessels  under  twenty  tons'  bnrden. 

Each  enrolled  vessel  is  also  reqaired  to  carry  a  license.  Enrollments 
are  signed  by  the  collector  of  customs,  and  naval  officer  (if  there  be 
one). 

3.  Licenses,  which  are  x>ermits  to  engage  in  certain  trades.  They 
are  subdivided  into  two  classes,  viz : 

(1)  Licenses  issued  to  enrolled  vessels. 

(2)  Licenses  issued  to  vessels  under  twenty  tons. 

4.  Oommissions  to  yachts,  which  are  those  documents  issued  to  yachts 
belonging  to  any  regularly  organized  and  incorporated  yacht  dub  for 
voyages  of  pleasure  (Bev.  Stat.,  4217). 

5.  Certificates  of  record,  which  are  those  documents  issued  to  vessels 
built  in  the  United  States,  and  belonging  whplly  or  in  part  to  the  sub- 
jects of  foreign  powers  (Bev.  Stat,  4180,  4181,  4182). 

The  following  books  are  required  in  order  to  proj^erly  record  the  dif- 
ferent classes  of  marine  documents  : 

1.   RECORD  BOOKS. 

Since  1868  every  vessel  is  entitled,  on  application  to  the  Secretary 
of  the  Treasury,  to  have  a  number  assigned  to  it.  In  the  record  books 
these  numbers  are  arranged  in  regular  order,  and  opposite  each  num- 
ber is  entered  the  name  of  the  vessel  to  which  the  number  belongs,  to- 
gether with  its  tonnage  and  the  documents  which  have  been  issued  to 
it. 

2.   REGISTER,  ENROLLMENT,  AND  LICENSE  BOOKS. 

These  books  contain  the  names  of  all  the  customs  ports  of  the  United 
States,  and  the  number  and  name  of  each  vessel  to  which  a  document 
has  been  issued  during  the  year. 

3.   MARGIN  BOOKS. 

These  books  contain  a  record  of  marginal  notices,  sent  to  coUectors 
of  customs,  of  the  surrender  at  other  ports  of  documents  issued  by  them. 
In  these  books  are  entered  the  number  of  each  document  which  has 
been  surrendered  at  a  port  other  than  the  port  of  issue,  the  name  of  the 
vessel  and  its  tonnage,  and  the  place,  time,  and  cause  of  surrender. 

4.  VESSELS  BUILT  BOOKS. 

This  book  contains  a  statement  of  all  vessels  built;  their  class,  num- 
ber, and  tonnage,  the  materials  of  which  built,  and  the  port  of  construc- 
tion. 

5.   VESSELS  WRECKED,  ABANDONED,  OR  LOST  BOOK. 

This  book  contains  an  account  of  all  vessels  wrecked,  abandoned,  or 
lost;  their  names  and  numbers,  and  the  ports  at  which  their  last  doc- 
uments were  issued. 
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6.   SOLD  FOREIGN  BOOK. 

This  book  contains  the  names  and  numbers  of  vessels  sold  to  foraini 
countries. 

7.  KAMBS  CHAKOBD  BOOK. 

The  act  of  March  2, 1881  (21  Stat.,  377),  authorizes  the  Secretary  of 
the  Treasury  to  change  the  name  of  vessels  under  certain  circnmstaooes. 
In  this  book  a  record  is  kept  of  all  vessels  whose  names  have  been 
changed  under  this  act. 

The  keeping  of  the  tonnage  accounts  is  one  of  the  most  important 
duties  of  the  Tonnage  Division. 

Each  collector  and  surveyor  of  customs  is  required  to  make  a  quarterir 
return  to  the  Register  of  the  Treasury  of  all  vessels  documented  by  him. 
These  returns  contain  the  class  and  number  of  documents,  and  the  namee 
and  tonnage  of  the  vessels  documented. 

As  will  be  seen  from  the  following,  a  perfect  system  of  aceonntB  is 
kept,  the  tons  and  hundredths  of  tons  taking  the  place  of  dollars  and 
cents  in  money  accounts. 

On  the  issue  of  every  marine  document  an  entry  is  made  by  the 
officer  of  customs,  on  the  debit  side  of  the  quarterly  abstract,  giving 
the  number  and  date  of  the  document,  the  vessel's  name,  the  previous 
document,  and  the  tonnage. 

A  corresponding  entry  is  made  on  the  credit  side,  on  the  surrender  of 
the  same  document. 

As  it  is  very  evident  that  all  documents  issued  at  a  port  will  not  he 
surrendered  at  the  same  port,  some  provision  has  to  be  made  by  whieh 
the  port  of  issue  may  be  informed  of  such  surrender. 

This  is  accomplished  by  means  of  <<  margins."  On  the  surrender  of 
a  document  at  a  port  other  than  the  port  of  issue,  a  montiily  abstract, 
together  with  the  surrendered  papers,  is  sent  to  the  Register  of  the 
Treasury.  An  entry  of  each  surrendered  paper  is  made  in  the  margin 
books  of  this  division,  and  a  marginal  notice  is  sent  to  the  collector  at 
the  port  where  the  document  is  issued,  stating  that  the  therein-named 
•document  has  been  surrendered,  and  requesting  him  to  credit  the  same 
on  his  next  quarterly  abstract. 

At  the  close  of  the  fiscal  year,  each  collector  of  customs  sends  to  the 
Register  of  the  Treasury  an  alphabetical  list  of  all  vessels  to  which 
documents  have  been  issued  by  him  at  any  time,  and  by  which  such 
documents  have  not  been  surrendered.  The  tonnage,  as  shown  by  this 
list,  must  agree  with  the  tonnage  outstanding,  as  shown  by  the  quar- 
terly abstract. 

V. — CURRENCY  DIVISION. 

The  following  duties,  pertaining  to  the  redemption  and  destmctioD 
of  worn  and  mutilated  United  States  notes,  gold  and  sUver  oertifioales, 
fractional  currency,  and  other  money  securities  of  tlie  United  States,  and 
to  the  destruction  of  all  such  securities  of  the  United  States— inelad^ 
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ing  revenne  stamps — as  have  been  foand  mutilated  or  imperfect  in  the 
process  of  manufacture  before  being  put  into  circulation,  are  x>erformed 
by  this  division : 

The  authority  to  redeem  and  destroy  the  above-named  money  securi- 
ties of  the  Government  is  derived  from  the  act  of  March  17, 1862  (12 
Stat.,  370,  sec.  4).  The  regulations  govemiug  their  destruction  require 
that  they  shall  first  be  counted  and  assorted,  by  series  and  denomina- 
tions, in  the  Treasurer's  office,  where  they  are  put  in  small  packages, 
arranged  in  regular  order  according  to  series  and  denomination,  of  either 
fifty  or  one  hundred  notes  each,  and  strapped  by  the  counter  length- 
wise and  across;  the  date  of  the  counting,  the  amount  contained  in  the 
package  or  strap,  the  number  of  the  case  showing  from  whom  received, 
and  the  name  of  the  counter  is  noted  upon  the  strap.  They  are  then 
canceled,  in  the  presence  of  the  counter,  by  punching  four  crescent- 
8hai)ed  holes  through  each  package,  two  near  each  end,  about  an  inch 
ai>art;  these  are  then  put  into  bundles  or  packages  of  ten  or  twenty 
packages  each,  and  lettered  A.,  B.,  C,  or  D. — each  sub-package  being 
numbered  from  one  to  ten,  or  twenty,  as  the  case  may  be;  the  packages 
of  notes  and  certificates,  thus  lettered  and  numbered,  are  then  cut  in 
two,  lengthwise,  and  put  up  into  bundles  or  lots  of  four  thousand  half 
notes  each,  there  being  one  thousand  half  notes  in  each  of  the  packages 
lettered  as  stated.  The  upper  halves  of  the  notes,  thus  prepared  and 
cut  in  two,  are  delivered  by  the  Treasurer  to  the  Eegister  of  the  Treas- 
ury, and  the  lower  halves,  to  the  Secretary.  The  fractional  currency  is 
cut  into  right  and  left  halves,  the  right  being  sent  to  the  Register  and 
the  left  to  the  Secretary. 

The  halves,  so  sent  to  the  Eeglster's  office,  are  recouuted  and  examined 
by  the  Currency  Division  (those  sent  to  the  Secretary's  office  being 
recounted  and  examined  there),  for  the  discovery  of  any  errors  that  may 
have  occurred  in  the  first  count,  or  the  existence  of  counterfeits  that  may 
have  escaped  detection.  If  a  hundred  half  note  package  is  found  by  the 
recounter  to  contain  less  than  one  hundred  halves,  any  number  over,  a 
note  of  auy  other  series  than  that  of  the  lot,  or  a  counterfeit,  the  label 
of  the  package  is  taken  ofi',  the  shortage,  excess,  wrong  series,  or  counter- 
feit, which  has  been  discovered,  is  noted  on  it,  and  such  label,  with  the 
notes  representing  such  excess,  wrong  series,  or  counterfeit,  is  returned 
to  the  Treasurer  for  correction.  If  any  error,  discovered  in  the  recount 
of  either  of  these  halves  by  one  office,  has  escaped  detection  in  the  other, 
the  labels  sent  to  the  Treasurer  by  the  office  of  the  discoverer  enable 
the  other  office  without  delay  to  re-examine  and  find  ita  corresponding 
half.  A  record  of  the  count  and  of  the  errors  found  is  kept  in  both 
of  the  recounting  offices,  and  by  them  reported  to  the  Treasurer.  When 
all  three  offices,  after  discovery,  correction,  and  report  of  errors,  agree  as 
to  their  count,  the  Treasurer  notifies  the  Eegister  and  Secretary  of  such 
fact.  Then  the  money  is  canceled  by  punching  another  hole  through 
each  end;  after  which  it  is  destroyed  by  being  placed  in  a  macerator  of 


Digitized  by  VjOOQIC 


4S0  First  dmpiroUer'i  Office^  Treoiury  Departn^eiU. 

the  Bureau  of  Engraving  and  Printing,  in  which,  by  the  action  of  steam, 
alkalies,  and  kniyes,  it  is  reduced  to  a  pulp.  This  macerator  is  fastened 
by  three  different  locks,  the  keys  of  which  are  separately  kept  by  tiie 
three  members  of  the  committee  who  witness  the  destruction^  and  it 
cannot  be  open^  except  when  the  three  members  of  the  committee  are 
present.  In  addition  to  these  three  official  witnesses,  each  represent- 
ing one  of  the  above-named  offices,  a  citizen,  specially  appointed  bj 
the  Secretary,  is  also  present  at  these  destructions,  as  a  witness  for  the 
people.  After  the  destruction  is  completed,  a  certificate  setting  fbrtb 
the  fact,  and  signed  by  each  of  the  witnessing  committee,  is  furnished 
to  the  Secretary,  the  Begister,  and  the  Treasurer ;  whereupon  the  Goir> 
emment  redeems  the  loss  thus  occasioned,  and  reimburses  the  latter 
officer,  by  reissue  of  the  amounts  of  the  securities  so  destroyed. 

Besides  witnessing  the  destruction  of  securities  that  have  been  in 
circulation,  this  committee  also  witnesses  the  destruction  of  all  sneh— 
including  revenue  stamps — as  have  been  found  mutilated  or  imperfect 
in  the  process  of  manufacture,  and  which  have  likewise  been  previoosly 
examined  and  counted  by  a  committee  appointed  for  that  purpose,  and 
selected  from  offices  of  the  Secretary,  Treasurer,  Begister,  and  Commis- 
sioner of  Internal  Bevenue,  which  committee,  so  selected,  keeps  a  tabu- 
lated statement  recording  the  number  of  sheets  destroyed,  their  char- 
acter, value,  and  denomination,  and  such  other  data  as  are  held  to  be 
necessary  in  connection  therewith. 
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IN  THE  MATTER  OF  THE  RIGHT  OF  A  REPRESENTATIVE  IN  CONGRESS 
AFTER  HE  HAS  TAKEN  THE  OATH  AS  SUCH  AND  ENTERED  ON  HIS 
DUTIES  AT  A  SESSION,  TO  BE  PAID  FOR  SERVICES  AS  ATTORNEY  RE- 
TAINED  UNDER  SECTION  363  OF  THE  REVISED  STATUl^ES.— CROWLEY'S 
CASE  (ANTE  356-361.) 


1.  The  retainer  by  the  Attorney-General,  under  section  363  of  the  Reyised  Satntes,  of 

an  attorney  to  assist  a  district  attorney  does  not  constitute  a  ''contract"  within 
the  meaning  of  section  3739  of  the  Revised  Statutes. 

2.  Senible,  That  the  acceptance  of  such  retainer  does  not  constitute  an  ''  office '' 

within  the  meaning  of  the  last  clause  of  article  1,  section  6,  of  the  Constitution. 

3.  The  acceptance  by  a  Senator  or  Representative  in  Congress  of  any  offioe  under  the 

United  States,  after  such  Senator  or  Representative  has  taken  ihe  oath  of  office  (14 
Op.  Att.  Gen.,  407)  as  such  and  entered  on  its  duties,  operates  as  a  forfeiture  of 
his  seat.     . 

4.  Continuing  to  execute  the  duties  of  an  office  under  the  United  States  after  one  is 

elected  to  Congress,  but  before  he  takes  his  seat,  is  not  a  disqualification,  such 
office  being  resigned  or  extinct  prior  to  the  taking  of  the  seat.  (See  Hammond 
r.  Herrick,  CI.  and  Hall,  287;  Earl's  case,  /&.,  314;  Munford's  case,  Ih„  316; 
Schenck  and  Blair's  case.  Thirty-eighth  Congress,  &c.) 

5.  But  the  question,  whether  when  a  Representative  in  Congress  is  retained  as  an  at- 

torney for  the  United  States  his  agency  as  such  attorney  is  an  offioCf  is  one  for  the 
House  of  Representatives  to  decide,  and  not  generally  for  the  accounting  officers. 
(Const.,  art.  1,  sec.  5.)  If  it  be  an  office  that  fact  does  not  interfere  with  his  right 
to  the  compensation  fixed  by  the  Attorney -General  for  services  under  his  retainer^ 
since  its  acceptance  is  a  resignation  of  the  office  of  Representative. 

6.  A  department  charged  with  the  execution  of  particular  authority,  business,  or 

duty  has  always  been  deemed  incidentally  to  possess  the  right  to  employ  the 
proper  persons  to  perform  the  same  when  the  law  has  not  specified  the  persons  to 
perform  it. 

7.  He  is  not  a  member  of  Congress,  nor  one  who  ''holdjs  any  office  under  the  Govern- 

ment of  the  United  States,"  who  has  only  been  elected  to  the  House  of  Represen- 
tatives, but  who  has  never  taken  any  oath  of  office  nor  entered  upon  the  duties  of 
that  position. 

8.  An  acting  member  of  Congress  is  an  officer  of  this  Government  within  the  sense 

of  at  least  wme  of  the  clauses  of  the  Constitution. 

9.  Whatever  may  be  the  meaning  of  the  words  '^office  under  the  United  States,"  ag 

used  in  the  Constitution,  they,  in  the  act  of  August '31,  1852  (Rev.  Stat.,  1763), 
ought  to  be  held  to,  and  do,  preclude  an  aoHng  member  of  Congress  from  receiv- 
ing oompensation  for  the  duties  of  any  other  office. 

10.  When  a  member-elect  of  Congress  has  drawn  the  salary  or  pay  for  any  other  office 
for  any  time  after  the  4th  of  March  preceding  his  entering  upon  his  duties  as  a 
member  of  Congress  he  should  not  receive  any  compensation  as  a  member  of 
Congress  for  that  time. 

11.  The  act  of  3l8t  August,  1852  (1  Brightly,  821;  10  Stat.,  100;  Rev.  Stat.,  1763), 
doea  not  apply  to  "duties"  or  services  for  which  there  was  no  officer  provided 
by  law  whose  duty  it  was  to  discharge  them,  and  which  duties  were,  in  their 
nature  and  in  law,  such  that  "  some  other  person"  than  an  officer  might  legally 
discharge  them. 

12.  The  law,  or  regulations  in  pursuance  of  law,  may  confer  upon  private  individuals 
not  officers  powers  similar  to  those  usually  exercised  by  officers,  such  as  that  of 
issaing  subpcenas,  swearing  witnesses,  &c.    Such  is  common  in  regulations  touch- 
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ing  elections,  special  commissions,  the  dnties  in  some  of  the  States  of  attorneys, 
of  grand  jurors,  and  the  like.    These  conferments  ef  such  temporary  or  limited 
powers  do  not,  in  the  seose  of  the  Constitution  and  laws  of  the  United  States, . 
neoe$9arily  constitute  the  recipient  of  them  *'  officers  "  nor  make  their  duties  those 
of  **taiy  office.'' 

In  this  case  it  was  decided,  ante  355,  that  ^^the  inhibitioii  ia  section 
1765  of  the  Revised  Statutes  against  the  payment  to  any  officer  or 
other  person  of  any  additional  pay,  extra  allowance,  or  compensation 
does  not  apply  to  a  Bepresentative  in  Congress."  This  was  the  ques- 
tion submitted  for  the  decision  of  the  Comptroller.  The  case  itself  pre- 
sents oilier  questiong  which  were  not  overlooked,  to  some  of  which  it  is 
deemed  proper  to  refer. 

The  services  were  rendered  after  the  Bepresentative  had  taken  the 
requisite  oath  as  such,  and  entered  on  his  duties  at  a  session,  but  in  a 
subsequent  recess  of  Congress. 

1.  The  Revised  Statutes  contain  the  following  sections: 

Sec.  3739.  No  member  of  or  Delegate  to  Congress  shall  directly  or 
indirectly,  himself,  or  by  any  other  person  in  trust  for  him,  or  for  his  ose 
or  benefit,  or  on  his  account,  undertake,  execute,  hold,  or  eiyoy,  in  whole 
or  in  part,  any  contract  or  agreement  made  or  entered  into  in  behalf  of 
the  United  States,  by  any  officer  or  person  authorized  to  make  contracts 
on  behalf  of  the  United  States.  Every  person  who  violates  this  section 
shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be  fined  thiee  tiiou- 
sand  dollars.  All  contracts  or  agreements  made  in  violation  of  this  sec- 
tion shall  be  void ;  and  whenever  any  sum  of  money  is  advanced  on 
the  part  of  the  United  States,  in  consideration  of  any  such  contract  or 
agreement,  it  shall  be  forthwith  repaid ;  and  in  case  of  refusal  or  delay 
to  repay  the  same,  when  demanded,  by  the  proper  officer  of  the  Depart- 
ment under  whose  authority  such  contract  or  agreement  shall  have  been 
made  or  entered  into,  every  person  so  refusing  or  delaying,  together  with 
his  surety  or  sureties,  shall  be  forthwith  prosecuted  ac  law  for  the  re- 
covery of  any  such  sum  of  money  so  advanced. 

Sko.  3740.  Nothing  contained  in  the  preceding  section  shall  extend,  or 
be  construed  to  extend,  to  any  contract  or  agreement,  made  or  entered 
into,  or  accepted,  by  any  incorporated  company,  where  such  contract  or 
agreement  is  made  for  the  general  benefit  of  such  incorporation  or  com- 
pany ;  nor  to  the  purchase  or  sale  of  bills  of  exchange  or  other  prop- 
erty by  any  member  of  [or  delegate  to]  Congress,  where  the  same  are 
ready  for  delivery,  and  payment  therefor  is  made,  at  the  time  of  mak- 
ing or  entering  into  the  contract  or  agreement. 

Sec.  3741.  In  every  such  contract  or  agreement  to  be  made  or  entered 
into,  or  accepted  by  or  on  behalf  of  the  United  States,  there  shall  he 
inserted  an  express  condition  that  no  member  of  [or  delegate  to]  Con- 
gress shall  be  admitted  to  any  share  or  part  of  such  contract  or  agree- 
ment, or  to  any  benefit  to  arise  thereupon. 

Sec.  3742.  Every  officer  who,  on  behalf  of  the  United  States,  directly 
or  indirectly  makes  or  enters  into  any  contract,  bargain,  or  agreement 
in  writing  or  otherwise,  other  than  such  as  are  hereinbefore  excepted, 
with  any  member  of  [or  delegate  to]  Congress,  shaD  be  deemed  guilty  of 
a  misdemeanor,  and  shall  be  ^ned  three  thousand  dollars. 

The  agency  of  Mr.  Crowley  by  his  retainer  under  sections  363  and 
366  of  the  Revised  Statutes,  was  exerted  either  by  (1)  contra4^  w  (-) 
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by  appointment  to  an  office^  or  (3)  under  an  employment  by  the  Attor- 
ney-General to  assist  the  district  attorney  and  without  all  the  attributes 
of  any  contract  mentioned  in  the  sections  above  quoted. 

Attorney-General  Williams,  in  an  opinion,  June  6, 1874  (14  Opinions, 
408),  in  a  similar  case  said  that  '<  whether  •  *  •  said  agency  was 
an  ordinary  professional  employment  or  an  office  is,  p<^rhaps,  question- 
able.^ It  is  c]^ar  that  such  a^^rency  does  not  arise  upon  such  contract 
as  is  inhibited  by  section  3739  of  the  Eevised  Statutes.  The  act  of 
April  21, 1808  (2  Stat,  484),  from  which  this  section  is  taken,  shows 
that  it  relates  to  contracts  of  a  different  character.    Thus  it  provides : 

Sec.  5.  That  from  and  after  the  passing  of  this  act  it  shall  be  the 
duty  of  the  Secretary  of  the  Treasi^ry,  Secretary  of  War,  Secretary  of 
the  Navy,  and  the  Postmaster-General  annually,  to  lay  before  Congress,  a 
statement  of  all  the  contracts  which  have  been  made  in  their  respective 
Departments,  during  the  year  preceding  such  report,  exhibiting  in  such 
statement  the  name  of  the  contractor,  the  article  or  thing  contracted 
for,  the  place  where  the  article  was  to  be  delivered,  or  the  thing  per- 
formed, the  sum  to  be  paid  for  its  performance  or  delivery,  the  date 
and  duration  of  the  contract. 

This  provision,  noscitur  d  sociis^  shows  the  character  of  the  contracts 
contemplated.  And  the  construction  stated  is  settled  by  usage  and  the 
universal  understanding  in  every  department  of  Government. 

Hence  the  sections  above  quoted  from  the  Revised  Statutes  do  not 
interfere  with  the  right  of  the  claimant  to  compensation  for  his  services 
under  the  retainer  of  the  Attome^^-General. 

II.  The  Constitution,  article  1,  section  6,  provides  that  "  no  person 
holding  any  office  under  the  United  States,  shall  be  a  member  of  either 
House  during  his  continuance  in  office." 

It  is  well  settled  that  the  acceptance  by  a  Senator  or  Representative 
in  Congress  of  any  office  under  the  United  States,  after  such  Senator 
or  Bepresentative  has  taken  the  oath  of  office  (14  Opinions,  407),  as  such 
operates  as  a  forfeiture  of  his  seat.  (Paschal  Annotated  Const.,  3d  ed., 
90  J  Van  Ness'  case,  01.  &  Hall,  122  j  Yell's  case,  in  1846-'7  5  Hammond 
V.  Herrick,  01.  &  Hall,  287 ;  Earle's  case,  Id.^  314 ;  Mumford's  case,  Id.^ 
316.)  But  the  question  whether  Mr.  Crowley's  agency  as  attorney  is  an 
offi4>e  is  one  for  the  House  of  Bepresentatives  to  decide,  and  such  ques- 
tion is  not  generally  for  the  accounting  officers;  but  in  some  cases  it 
m%y  be.    (Const.,  art.  1,  sec.  5.) 

If  it  be  an  office^  that  fact  does  not  interfere  with  Mr.  Crowley's  right 
to  the  compensation  fixed  by  the  Attorney -General,  since  its  acceptance 
vacated  his  right  to  a  seat  as  Eepresentative.  It  would  seem,  however, 
that  the  agency  of  an  attorney  so  retained  is  not  an  office.  It  does 
not  fall  within  the  approved  definition  of  an  office.  (United  States  v. 
Hartwell,  6  Wall.,  385;  United  States  v.  Moore,  95  U.  S.,  762 ;  United 
States  V.  Germaine,  99  U.  S.,  511.) 

These  and  other  similar  questions  have  been  elsewhere  fully  dis- 
cnsaed. 

H.  Ex.  219 ^28 
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In  a  report,  No.  93,  made  July  14, 1866,  to  the  House  of  Represent- 
atives, at  the  first  session  of  the  Thirty-ninth  Congress,  and  in  the  de- 
bates which  preceded  it  in  ihe  House,  April  30, 1866  (Congressional  Globe, 
vol.  71,  part  3,  first  session  Thirty-ninth  Congress,  page  2296,  &c.).  there 
is  much  valuable  informatioh  on  questions  similar  to  those  above  con- 
sidered. It  appeared  that  a  person  was  elected  in  November,  1864,  as 
a  Eepresentative  in  Congress  with  a  term  commencing  March  4,  1865, 
but  without  any  session  of  Congress  until  that  which  commenced  in 
December,  1865,  when  the  member-elect  took  the  oath  required  by  law. 
Between  April  3  and  December,  1865,  the  member-elect  rendered  serv- 
ices in  his  professional  capacity  as  an  attorney  at  law  for  the  United 
States  in  the  prosecution  before  a  court-martial  of  Major  Haddock, 
Acting  Provost  Marshal-General,  for  which  service  the  Government 
paid  such  attorney  a  reasonable  compensation.  On  the  questions  of 
law  involved  in  this  retainer,  service,  and  payment  the  report  says : 

The  only  •  •  •  question  •  •  •  to  be  considered  is,  whetlier 
there  was  any  legal  impediment  in  the  way  of  *  *  *  a  member  elect 
of  the  Thirty-ninth  Congress,  assuming  the  relation  he  did  assume  to 
the  prosecution  of  Haddock.  The  committee  have  sought  carefnlly  to 
inquire  whether  there  was  any  such  legal  impediment. 

BIGHT  OF  DEPARTMENTS  TO  EMPLOY  AND  PAY  AGENTS. 

In  determining  upon  this  question,  it  seems  perfectly  safe  to  assame 
that  what  is  said  by  the  Supreme  Court  of  the  United  States,  in  Gratiot 
V,  United  States,  15  Peters,  371,  is  the  settled  law  applicable  to  this 
class  of  cases,  to  wit,  that  ^^a  Department  charged  with  the  execution 
of  particular  authority,  business,  or  duty  has  always  been  deemed  inci- 
dentally to  possess  the  right  to  employ  the  proper  persons  to  perform  the 
same."  •  •  •  "And  also  the  right,  when  the  service  or  duty  is  an 
extra  service  or  duty,  to  allow  the  person  so  employed  a  suitable  com- 
pensation." "  This  doctrine  is  not  new,"  says  the  Supreme  Court,  **but 
is  fully  expounded  in  the  cases  of  the  United  States  v.  Riley,  7  Peters, 
18,  and  the  United  States  v.  Fillebrown,  7  Peters,  28."  And  the  court 
adds :  "  that  in  order  to  justify  a  refusal  to  allow  such  compensation,  it 
is  indispensable  to  show  that  there  is  some  law  which  positively  prohib- 
its, or  by  just  implication  denies,  any  allowance  of  such  compensation.^ 
This  was  said  by  the  court  in  a  case  where  it  was  an  officer  of  the  United 
States  who  was  claiming  the  compensation  for  services  outside  of  his 
salary. 

THE  PROHIBITIONS.  « 

We  assume,  then,  that  there  is  nothing  in  the  general  relations  of  a 
member  elect  of  Congress  to  his  Government,  nor  in  thegeneral  princi- 
ples of  the  law  growing  out  of  that  relation,  which  would  forbid  •  •  • 
[the  member  elect]  becoming  the  agent  or  attorney  of  the  Government, 
and  receiving  compensation  therefor ;  and  that  if  his  relations  to  the 
Haddock  trial  were  illegal,  it  must  be  owing  to  some  express  provision 
of  the  Constitution  or  of  the  law.  Is  there  any  such  legal  prohibition  ? 
The  legal  provisions  which  have  been  brought  to  the  attention  of  the 
committee,  and  which  are  supposed  to  have  some  bearing  upon  the  qaes- 
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tion  of  the  legality  of    *    ♦    •    [the  member's]  relatioDS  to  the  Haddock 
trial,  and  his  compensation  therefor,  are  the  following : 

1.  The  Constitution  (art  1,  sec.  VI)  declares  that  "  No  person  hold- 
ing an  office  under  the  United  States  shall  be  a  member  of  either  House 
during  his  continuance  in  office." 

2.  The  eighteenth  section  of  the  act  of  31st  August,  1852  (1  Brightly, 
821),  provides  that  "  No  person  hereafter  who  holds  or  shall  hold  any 
office  under  the  Government  of  the  United  States,  whose  salary  or  an- 
nual compensation  shall  amount  to  the  sum  of  two  thousand  five  hun- 
dred dollars,  shall  receive  compensation  for  dischargiog  the  duty  of 
any  other  office." 

3.  The  third  section  of  the  act  of  3d  March,  1839  (5  United  States 
Statutes,  349,  and  1  Brightly,  820),  which  reads  as  follows :  "  No  officer  ^ 
in  any  branch  of  the  public  service,  or  any  other  person,  whose  sala- 
ries, or  whose  pay  or  emoluments  is  or  are  fixed  by  law  or  regulations, 
shall  receive  any  extra  allowance  or  compensation  in  any  form  whatever 
for  the  disbursements  of  public  money  or  the  performance  of  any  other 
service,  unless  the  said  extra  allowance  or  compensation  be  authorized 
by  law." 

4.  The  second  section  of  the  act  of  23d  August,  1842  (5  United  States 
Statutes,  510,  and  1  Brightly,  820),  which  reads  as  follows :  ^^  No  officer  in 
any  branch  of  the  public  service,  or  any  other  person,  whose  salary,  pay, 
or  emoluments  is  or  are  fixed  by  law  or  regulations,  shall  receive  any 
additional  pay,  extra  allowance  or  compensation  in  any  form  whatever, 
for  the  disbursements  of  public  money  or  other  service  or  duty  what- 
ever, unless  the  same  shall  be  authorized  by  law  and  the  appropriation 
therefor  explicitly  set  forth  that  it  is  for  such  additional  pay,  extra  al- 
lowance, or  compensation." 

5.  The  twelfth  section  of  the  act  of  26th  August,  1842  (1  Brightly, 
821 ;  5  United  States  Statutes,  525),  which  xeads  as  follows:  "No  al- 
lowance or  compensation  shall  be  made  to  any  clerk  or  other  officer  by 
reason  of  the  discharge  of  the  duties  which  belong  to  any  other  clerk  or 
officer  in  the  same  or  any  other  Department;  and  no  allowance  or  com- 
pensation shall  be  made  for  any  extra  service  whatever  which  any  clerk 
or  other  officer  may  be  required  to  perform." 

6.  The  first  section  of  the  act  of  30th  September,  1850  (1  Brightly, 
821 ;  9  United  States  Statutes,  542),  which  reads  as  follows :  "  The 
proper  accounting  officer  of  the  Treasury,  or  other  pay  officers  of  the 
United  States,  shall  in  no  case  allow  or  pay  to  one  individual  the  sala- 
ries of  two  different  offices  on  account  of  having  performed  the  duties 
thereof  at  the  same  time.  But  this  prohibition  shall  not  extend  to  the 
8U{>erintendeuts  of  the  public  buildings." 

7.  The  first  section  of  the  act  of  April  21,  1808  (1  Brightly,  190,  and 
2  United  States  Statutes,  484),  which  reads  as  follows :  "No  member  of 
Cjpngress  shall,  directly  or  indirectly,  himself,  or  by  any  other  person 
whatsoever  in  trust  for  him,  or  for  his  use  or  benefit,  or  on  his  account, 
undertake,  execute,  hold,  or  enjoy,  in  whole  or  in  part,  any  contract  or 
agreement  hereafter  to  be  made  or  totered  into  with  any  officer  of  the 
United  States  in,  their  behalf,  or  with  any  person  authorized  to  make 
contracts  on  the  pai-t  of  the  United  States ;  and  if  any  member  of  Con- 
gress shall,  directly  or  indirectly,  himself,  or  by  any  other  person  what- 
soever in  trust  for  him,  or  for  his  use  or  benefit,  or  on  his  account,  enter 
into  J  accept^  or  agree  for  or  undertake  or  execute  any  such  contract  or 
agreenienty  in  whole  or  in  part,  every  member  so  offending  shall,  for 
every  such  offense,  upon  conviction  thereof  before  any  court  of  the 
United  States  or  the  Territories  thereof  having  cognizance  of  such  ol- 
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fense,  be  adjudged  guilty  of  a  high  misdemeanorvand  shall  be  fined  three 
thousand  dollars ;  and  every  such  contract  or  agreement  as  aforesaid 
shall,  moreover,  be  absolutely  void  and  of  no  eflfect.'^ 

8.  The  first  section  of  the  act  of  June  11,  1864  (2  Brightly,  105,  and 
13  United  States  Statutes,  123),  which  reads  as  follows:  "No  member 
of  the  Senate  or  House  of  Representatives  shall,  after  his  election  and 
during  his  continuance  in  office,  nor  shall  any  head  of  a  Department^ 
head  of  a  bureau,  clerk,  or  other  officer  of  the  Government,  receive  or 
agree  to  receive  any  compensation  whatsoever,  directly  or  indirectly, 
for  any  services  rendered  or  to  be  rendered,  after  the  passage  of  this 
act,  to  any  person,  either  by  himself  or  another,  in  relation  to  any  pro- 
ceedings, contract,  claim,  controversy,  charge,  accusation,  arrest,  or 
other  matter  or  thing  in  which  the  United  States  is  a  party,  or  directly 
or  indirectly  interested,  before  any  Department,  conrt-martial,  bureau, 
officer,  or  any  civil,  military,  or  naval  commission  whatever ;  and  any 
person  offending  against  the  provisions  of  this  act  shall,  on  conviction 
thereof,  be  deemed  guilty  of  a  misdemeanor,  and  be  punished  by  a  fine 
not  exceeding  ten  thousand  dollars,  and  by  imprisonment  for  a  term 
not  exceeding  two  years,  at  the  discretion  of  the  court  trying  the  same, 
and  shall  be  forever  thereafter  incapable  of  holding  any  office  of  honor 
or  trust  or  profit  under  the  Government  of  the  United  States." 

THE  CONSTITUTIONAL  PROHIBITION. 

These  are  all  of  the  existing  laws  •  •  •  which  are  supposed  to  con- 
tain anything  bearing,  either  nearly  or  remotely,  upon  the  matter  of 
this  service  of  •  •  •  [the  member]  being  prohibited  by  law.  There 
are  other  laws  which  bear  upon  other  points  in  this  inquiry,  which 
will  be  alluded  to. 

With  these  provisions  of  the  Constitution  and  law  before  us,  and  as- 
suming as  law  that  which  we  have  above  stated  from  the  case  of 
Gratiot  r.  The  United  States  (16  Peters,  371),  we  inquire  whether  any 
of  these  provisions  of  express  law  do  away  with  that  general  principle 
as  applicable  to  the  matter  before  the  committee ;  or  whether  either  of 
these  provisions  prohibit  or  render  illegal  what  was  done  by    ♦    ♦    ♦ 

ithe  member]  in  the  Haddock  trial,  he  being  a  member-elect  of  the 
thirty -ninth  t/ongress. 

To  avoid,  if  we  can,  confusion,  we  first  consider  this  without  refer- 
ence to  the  question  whether  •  •  »  [the  member]  should  be  paid, 
as  a  member  of  the  Thirty-ninth  Congress,  for  the  same  time  covered 
by  his  service  in  the  Haddock  trial,  and  for  which  time  it  is  suggested 
he  was  paid  by  the  fee  of  three  thousand  dollars,  and  let  the  inquiry 
be  first  disposed  of  whether  it  was  illegal  for  •  •  •  [the  member] 
to  assume  that  service  and  take  compensation  therefor. 

And,  in  disposing  of  this  inquiry,  let  it  first  be  granted  that  •  •  • 
[the  member],  in  what  occurred  in  that  service,  became  and  was  a  "judge- 
advocate,"  in  the  strictest  sense,  and  that  he  was  thereby  made  an  offi- 
cer of  the  United  States,  and  was^ot  a  mere  agent  and  counsel  of  the 
Government. 

In  entering  upon  this  inquiry  the  committee  do  not  forget  the  truth 
nor  the  supreme  importance  of  that  principle  of  our  Government  which 
was  pressed  upon  the  attention  of  the  committee  in  the  argument  of 
this  case,  and  which  received,  during  the  Thirty-eighth  Congress,  the 
sanction  of  this  House  in  its  approval  of  tlie  report  in  the  cases  of  Rob- 
ert 0.  Schenck  and  of  Francis  P.  Blair.  The  principle  to  which  we  al- 
lude is  thus  stated  in  that  report  : 

"  Nothing  is  plainer  in  the  theory  and  plan  of  this  Government  than 
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the  distinct  and  separat'e  organization  of  the  executive,  judicial,  and 
legislative  departments,  and  the  sedulous  care  with  which  each  has 
been  clothed  and  guarded  in  the  exercise  of  duties  entirely  independent 
of  the  others.  Yet  the  attempt  to  invest  the  same  person  with  two 
offices,  one  legislative  and  the  other  executive,  and  require  of  him  at 
the  same  time  the  discharge  of  the  duties  of  both,  is,  whether  they  be 
conflicting  or  not,  a  commingling  of  the  duties  of  the  executive  and 
legislative  departments.  It  is  bringing  the  Executive  himself  into  the 
very  halls  of  Congress,  and,  if  persisted  in,  might  ultimately  prove  as 
pernicious  as  if  he  had  a  seat  therein,  and  as  many  votes  as  he  had 
commissioDS.  If  one  Bepresentative  in  Congress  may  at  the  same  time 
hold  under  the  Executive  the  office  of  major- g^-neral,  so  may  another, 
and  another  may  as  well  be  a  brigadier-general,  or  hold  any  other  offi- 
cial position  in  the  military  service  under  the  Executive  and  Com- 
mander-in-Chief, and  bound  to  obey  him.  By  such  process  the  House 
may  al  any  time  be  put  under  the  control  and  become  the  pliant  in- 
strument of  the  Executive  to  any  end.  Its  members  would  cease  to  be 
the  representatives  of  the  people,  and  become  only  the  agents  of  the 
Executive." 

The  framers  of  the  Constitution  saw  this  so  clearly,  and  felt  the  in- 
dependence of  the  legislative  over  the  executive  department  was  so  es- 
sential and  vital,  that  they  deemed  the  inhibition  worthy  of  an  express 
constitutional  enactment,  that  '^  no  person  holding  any  office  under  the 
United  States  shall  be  a  member  of  either  House  during  his  continu- 
ance in  office.'^    (Art.  1,  sec.  VI.) 

Still,  in  view  of  this  important  principle,  the  committee  have  not  been 
able  to  see  how  the  acceptance  and  discharge  of  the  duties  of  the  office  of 
jndge-advocate  by  •  •  ♦  [the  member],  the  duties,  tenure,  and  ex- 
istence of  which  office  (if  such  it  was  in  him)  were  in  their  nature  such  as 
would  most  likely  be,  and  were  in  fact,  wholly  ended  and  gone  before 
he  was,  by  law  or  the  Constitution,  required  to  qualify  as  a  member  of 
Congress,  or  to  enter  upon,  assume,  oi;  discharge  any  duty  as  such, 
conflicted  with  these  principles.  Upon  thisi  subject-matter  the  commit- 
tee deem  the  following  two  propositions  to  be  entirely  settled  in  our 
Government:  1.  "  The  acceptance  by  a  member  of  any  office  under  the 
United  States,  after  he  has  been  elected  to,  and  has  taken  his  seat  in 
Congress,  operates  as  a  forfeiture  of  his  seat."  (See  Van  Ness'  case, 
and  CI.  Hall,  122 ;  Schenck  and  Blair's  case,  Thirty-eighth  Congress, 
&c.)  2.  "  Continuing  to  execute  the  duties  of  an  office  under  the 
United  States  after  one  is  elected  to  Congress,  but  before  he  takes  his 
seat,  is  not  a  disqualification,  such  office  being  resigned  or  extinct  prior 
to  the  taking  of  the  seat."  (See  Hammond  i\  Herrick,  CI.  and  Hall, 
287;  EarPs  case,  iftid.,  314 ;  Munford's  case,  Ihid,^  316;  Schenck  and 
Blair's  case,  Thirty-eighth  Congress,  &c.) 

[We]  •  •  •  agree  with  the  reasoning  and  conclusions  of  the  re- 
port, from  which  we  have  already  quoted,  that  the  continuance  to  hold 
another  office  after  the  time  when  the  law  and  Constitution  require  tlie 
member  elect  to  qualify  and  e.nter  upon  the  discharge  of  his  duties  as  a 
member,  is,  in  legal  contemplation,  an  act  of  election  by  him  to  vacate  his 
office  as  a  member;  and  such  continuance  to  hold  the  other  office  is  equiva- 
lent, in  its  legal  significance,  to  the  act  of  accepting  and  entering  upon  an 
office  tendered  after  the  member  was  qualified.  Both  alike  vacate  the 
legislative  office.  The  act,  therefore,  of  •  *  *  [the  niember-electj. 
in  accepting  an  office  not  previously  held,  which,  from  its  nature,  would 
terminate  before  he  would  be  required  to  assume  any  daty  as  a  member, 
had  DO  more  nor  less  effect  in  depriving  him  of  his  right  to  enter  upon  his 
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office  as  a  member  of  Congress  than  the  act  of  continaing,  after  he  was 
elected,  to  exercise  the  daties  of  an  office  which  he  had  previously  en- 
tered upon  would  have.  Neither  operates  to  vacate  his  seat  in  this 
house,  the  first  office  being  such  as  must  be  and  was  wholly  ended  or 
abandoned  before  the  time  comes  when  he  Is  required  to  enter  upon  his 
duties  as  a  legislator.  The  act  of  acceptance  of  such  a  temporary  office 
at  such  a  time  did  not,  in  its  nature,  indicate  any  election  or  purpose 
to  abandon  or  resign  the  membership  in  Congress.  ^^The  object  of  the 
constitutional  prohibition  upon  an  officer  besoming  a  member  of  Con- 
gress is  attained,  so  far  as  it  can  be  by  this  provision,  if  the  inhibition 
attaches  the  moment  the  member  enters  upon  the  discharge  of  his  daties 
as  such,  and  nothing  is  gained  by  an  earlier  application  of  it.''  There 
was,  therefore,  no  constitutional  objection  to  •  •  •  [the  member] 
accepting  this  office  of  judge-advocate,  if  he  did  become  such  officer. 

PEOHIBITOBY  STATUTES. 

The  acts  of  Congress  above  referred  to,  of  the  dates,  respectively,  of 
March  3,  1839,  and  of  the  23d  and  26th  of  August,  1842,  are,  as  is  said 
by  the  Attorney-General  of  the  United  States  (5  Opins.,  768),  "the 
same  in  their  sense  and  meaning;"  and  as  to  all  of  these  acts,  including 
that  of  September  30, 1850,  above  cited,  he  says  ^Hhey  do  not  forbid  a 
person  from  holding  two  compatible  offices  at  the  same  time.  They 
were  intended  to  prevent  arbitrary  extra  allowances  in  each  particular 
case,  but  do  not  apply  to  distinct  employments  with  salaries  affixed  tx) 
each  by  law  or  regulations."    (See  also  6  Opins.,  80  and  325.) 

It  the  committee  were  left  to  their  own  construction  of  these  statutes 
of  1839,  1842,  and  1850,  we  would  have  attained  the  same  conclusion  to 
which  the  Attorneys-General  arrived  in  these  opinions.  But  when 
there  is  added  to  the  force  of  these  and  seveml  other  equivalent  opinions 
by  the  Attorneys-General  of  this  Government,  the  weight  of  the  fact 
that  all  these  statutes  were  in  force  when  most  of  the  very  numerous 
decisions  by  this  House  were  m&de,  determining  that  there  was  nothing 
either  illegal  or  unconstitutional  in  a  member  of  Congress  elect  (bat 
not  qualified)  holding  an  office  under  the  United  States  Government, 
provided  he  did  not  hold  it  after  the  time  came  when  the  Constitution 
required  him  to  assume  his  dutie^s  as  a  legislator,  the  committee  could 
not  hesitate  in  coming  to  the  conclusion  that  neither  the  Constitution 
nor  either  of  these  statutes  alluded  to  in  the  opinion  of  the  Attorney 
General  were  violated  when  •  •  •  [the  member)  became  (if  he  did) 
special  judge-advocate,  and  took  compensation  therefor.  VA^e  say  "  took 
compensation  therefor,"  because  in  all  the  cases  we  have  cite<l  the  mem- 
ber-elect, as  the  committee  understands  the  history  of  the  cases,  received 
his  compensation  for  his  first  office  during  the  time  he  held  it,  but  not 
his  compensation  as  a  member  for  the  same  time. 

THE   STATUTE  AGAINST  JOBBING. 

Although  not  quite  in  proper  order,  it  may  perhaps  as  well  be  said 
here  as  anywhere  else  that  the  committee  do  not  see  what  the  statute  of 
April  24,  18(^8,  has  to  do  with  this  inquiry.  That  act  renders  it  a  crime 
for  any  membenof  Congress  to  "  undertake,  execute,  hold,  or  enjoy,  in 
whole' or  in  part,  any  contract  or  agreement,  hereafter  to  be  made  or 
entered  into,  with  any  officer  of  the  United  States,  in  their  behalf,  or 
with  any  person  authorized  to  make  contracts  on  the  part  of  the  United 
States.'^  No  "contract"  or  " agreement '*  has  been  proved  in  this  ease 
between    •    •    •     [the  member]  and  any  other  person,  coming  within 
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what  is  the  obvioas  meaning  of  these  words  in  the  act  of  1808.  The 
design  of  that  statute  is  what  is  expressed  by  the  Attorney-General  of 
the  United  States  (4  Opins.,  48)  when  he  says,  "The  object  of  the  statute 
is  only  to  prevent  jobbing  between  members  of  the  legislature  and  the 
Executive  for  the  primary  advantage  of  the  former."  Surely  the  prac- 
tice, which  has  been  general  and  uninterrupted,  a«  must  be  within  the 
personal  knowledge  of  every  intelligent  citizen,  of  members  of  Gongresa 
acting  as  the  attorneys  of  their  Government,  has  not  subjected  all  such 
attorneys  to. indictment  and  fine  of  three  thousand  dollars.  No  one  has 
suggested  that  such  is  the  law,  and  the  committee  would  have  made  no 
allusion  to  it  but  for  the  fact  that  it  is  presented  to  our  consideration 
in  the  brief  of    •    •     •     [the  member]. 

THE  ACT  PROHIBITING  MEMBERS  BEOOMINO  CLAIM  AGENTS,  ETC. 

The  act  of  June  11,  1864,  cited  above,  renders  it  a  high  crime  for  any 
member  of  Gongress,  at  any  time  after  his  election,  *'  to  receive  or  agree 
to  receive  any  compensation  for  any  services  rendered  to  any  person  in 
relation  to  any  proceeding,  contract,  claim,  controversy,  charge,  accusa- 
tion, arrest,  or  other  matter  or  thing  in  which  the  United  States  is  a 
party,  or  interested  directly  or  indirectly,  before  any  department,  court- 
martial,  bureau,  officer,  or  any  civil,  military,  or  naval  commissioner 
whatever." 

This  statute  would  have  been  directly  in  point  had  •  •  •  [the 
member]  received  compensation  for  being  the  counsel  for  Haddock  in 
this  court-martial.  The  fact  that  this  recent  statute,  passed  in  full  and 
thoroughly  intelligent  view  of  all  the  important  questions  of  law,  which 
your  committee  is  required  to  consider,  carefully  confines  its  prohibitions 
to  preventing  members-elect  from  taking  compensation  for  services  ren- 
dered before  courts-martial,  &c.,  "to  any  person''  and  against  the  Gov- 
ernmeut,  and  does  not  prohibit  such  compensation  being  paid  by  the 
Government,  nor  prohibit  such  service  being  rendered  in  its  favor ;  and 
this,  too,  in  the  identical  case  before  the  committee,  is  one  of  the  strong- 
est possible  legislative  determinations  of  the  very  question  we  consider. 
Here  is  a  law  which  comes  up  squarely,  face  to*  face,  in  front  of  that 
exact  question  we  consider,  to  wit,  whether  a  member-elect  to  Congress 
ought  to  be  permitted  to  receive  compensation  for  services  rendered  to 
either  of  the  parties  to  a  trial  before  a  court-martial.  And  the  Congress 
said  it  should  not  be  lawful  for  him  to  take  compensation  for  services 
rendered  to  one  side— "any  person" — and  now  shall  we  be  told  that 
Gongress  meant  to  declare  that  it  was  equally  illegal  to  take  compensa- 
tion for  services  rendered  to  the  other  side,  to  wit,  for  services  in  favor 
of  the  United  States  f  On  the  other  hand,  is  this  not  a  conclusive  legis- 
lative determination  that  a  member-elect  might  be  compensated  for 
services  rendered  to  that  other  nou -prohibited  side  of  the  casef  It  so 
seems  to  the  committee. 

[Senators  and  Representatives  in  Congress  have  been  employed  by 
pnvate  parties  in  causes  in  court  in  which  the  United  States  had  an  in- 
terest either  directly  or  indirectly,  sometimes  for  and  sometimes  against 
such  interest,  yet  it  has  never  been  supposed  any  law  prohibited  such 
employment  (Leavenworth,  &c.,  B.  B.  Co.  v.  United  States,  92  U.  S., 
739.)] 

ACT  OF  1862. 

This  disposes  of  all  the  alleged  legal  prohibitions  upon  •  •  •  [the 
member's]  entering  upon  the  service,  unless  it  be  (and  we  think  inciud- 
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ing)  that  supposed  to  be  contained  in  the  eighteenth  section  of  the  act 
of  3l8t  August,  1852,  already  cited  (1  Brightly,  821),  and  which  is  as 
follows:  '^Ko  person  hereafter  who  holds  or  shall  hold  any  office  under 
the  Government  of  the  United  States,  whose  salary  or  annnal  compen- 
sation shall  amount  to  the  sum  of  two  thousand  five  hnndred  dollars, 
shall  receive  compensation  for  discharging  the  duties  of  any  other  office.** 
(10  Stat.,  100;  Kev.  Stat,  1763.) 

It  was  suggested  in  the  debates  in  the  House,  and  earnestly  nrged 
elsewhere,  th^t  this  section,  even  if  it  did  not  render  •  •  •  [the 
member's]  services  upon  the  Haddock  trial  illegal,,  does  render  it  illegal 
for  him  to  receive  compensation  for  his  services  u]>on  that  trial,  ^e 
committee  is  not  quite  certain  that  the  order  of  the  House  directing  it  to 
inquire  into  the  charges  against  •  •  •  [the  member]  containni  in 
the  letter  of  General  Fry  to  Mr.  Blaine  admits  of  the  committee's  exam- 
ining the  question  whether  »  •  •  [the  member]  was  entitled  to  take 
that  compensation  of  $3,000.  That  letter  does  not  charge  that  the  tak- 
ing of  any  fee  was  illegal,  but  only  insinuates  that  it  was  excessive. 
Still,  after  what  occurred  touching  this  doable  compensation  in  the 
debaU'S  of  the  House,  the  committee  deem  it  proper  to  examine  this 
question  also.  If  it  be  outside  of  the  duties  of  the  committee,  an  easy 
way  of  preventing  mischief  Irom  this  part  of  the  report  will  be  to  dis- 
regard it. 

The  determination  of  the  question  whether  this  act  of  1852  renders  it 
illegal  for  •  •  •  [the  member]  to  receive,  in  addition  to  his  salary 
as  a  member  of  Congress,  this  $3,000,  requires  the  committee  to  deter- 
mine one  or  more  of  the  following  questions: 

1.  Is  one  who  has  been  elected  to  Congress,  but  who  has  not  yet  taken 
the  oath  of  office,  nor  in  any  way  entered  upon  the  discharge  of  the 
duties  of  his  office,  and  prior  to  the  time  when,  by  law,  he  is  required  to 
enter  upon  these  duties,  "  a  person  who  holds  any  office  !" 

2.  Granting  that  he  is,  in  the  case  stated  in  the  preceding  question, 
a  person  holding  an  office,  then  does  he  hold  an  office  ^^  under  the  Gov- 
ernment of  the  United  States"  within  the  just  sense  of  this  section  f 

3.  If  he,  as  a  member-elect,  is  an  officer  ^^  under  the  Government  of 
the  United  States,"  then  did  ♦  •  •  [the  member],  in  what  he  did 
in  the  Haddock  service,  become  an  officer  of  the  United  States  f 

4.  If  he  did  not  become  an  officer  of  the  United  States,  did  he,  in  that 
Haddock  trial,  discharge  ^^the  duties  (»f  any  other  office"  and  receive 
compensation  therefor? 

IS  A  MEMBER-ELECT  ONE  HOLDING  OFFICE? 

The  first  of  these  inquiries  is,  in  the  judgment  of  the  committee,  an- 
swered so  far  as  is  necessary  in  deciding  upon  the  eftect  of  the  act  of 
1852,  by  the  cases  of  Hammond,  of  Earl,  of  Mumford,  of  Schenck,  and 
others,  which  we  have  already  cited.  These  cases,  as  we  have  seen,  all 
determine  that,  prior  to  the  time  when  the  Constitution  requires  the 
member  elect  to  commence  the  dnties  of  his  legislative  office,  and  before 
he  has  assumed  these  duties  and  taken  the  oath  of  office,  he  may  receive 
compensation  for  discharging  the  duties  of  another  office.  As  we  have 
already  said,  these  cases  do  not  determine  that  he  may  also  be  com- 
pensated as  a  member  of  Congress  for  the  same  time  for  which  he  was 
compensated  in  the  other  office.  But  they  do  determine  that  being  a 
member-elect  of  Congress  does  not  make  him  an  "officer"  in  such  sense 
as  to  bring  him  within  the  prohibition  of  the  act  of  1852.  This  qaestion, 
in  substance,  received  the  careful  attention  of  the  House  in  the  thirty- 
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eighth  Congress,  upon  an  able  report  of  one  of  its  committees.  The  com- 
mittee and  House  came  to  what  your  committee  deem  a  just  conclasion, 
when  it  determined  that  one  merely  eleeted  to  Congress,  bat  who  had  not 
entered  upon  his  duties  nor  been  qualified,  was  not  a  member  of  this 
House — that  is,  did  not  hold  an  office  so  as  to  prevent  him  from  continu- 
ing to  hold  another  office  and  receive  compensation  therefor.  The  com- 
mittee, in  concluding  their -argument,  showing  that  one  merely  elected 
to  Congress  was  not  a  member  of  the  House,  and  not,  as  such,  amen- 
able to  its  jurisdiction,  says:  ^^The  committee^ are  not  aware  of  any  at- 
tempt to  punish  a  representative  elect,  and  of  but  one  instance  of  an 
attempt  to  expel  one.  A  resolution  was  adopted  by  the  last  House,  * 
under  the  previous  question,  tp  expel  a  person  who  was  a  representa- 
tive elect,  but  had  never  signified  his  acceptance  of  the  office,  nor  quali- 
fied, nor  even  appeared  in  Washington  for  the  purpose  of  taking  his 
seat."  • 

In  that  case  the  House  determined,  in  ieffect,  that  t;h^  act -of  1852  did 
not  prohibit  General  Schenck,  while  a  member-elect  of  Congress,  from 
receiving  the  pay  of  another  office,  to  wit,  that  of  major-general  of  vol- 
unteers. 

This  is  the  last  case  in  which  this  question  came  before  the  House. 
But  the  same  question  received  in  the  Fifteenth  Congress,  in  the  case 
of  Hammond  v.  Herrick  (Clark  and  Hall,  Contested  Elections,  293, 294), 
a  still  more  elaborate  and  exhaustive  consideration.  In  the  report  in 
that  case  (which  also  received  the  sanction  of  the  House)  this  doctrine 
was  explicitly  stated,  and  was  aidrmed  after  a  thorough  review  of  the 
English  and  American  cases  touching  it.  The  case  held  the  rule  which 
was  stated  by  the  committee  in  these  words:  '^Neither  do  election  and 
return  constitute  mentbership.^^  »  ♦  #  uQur  rule  in  this  particular 
is  different  from  that  of  the  House  of  Commons.  It  is  also  better,  for 
it  makes  our  theory  conform  to  what  is  fact  in  both  countries — that  the 
act  of  becoming  in  reality  a  member  of  the  House  depends  wholly  upon 
the  person  elected  and  returned.  Electio7i  does  not  of  itself  constitute 
membership,  although  the  period  may  have  atrived  at  which  the  Con- 
gressional term  commences." 

This  House  has  again  and  again* determined  that  men  elected  to  it 
who  do  not  appear  in  the  body  and  assume  the  constitutional  oath  of 
office  are  not  to  be  reckoned  as  members  of  the  House  in  determining 
the  number  required  to  make  a  majority  or  quorum  of  the  body. 

FRANKING  PRIVILEGE,  ETC. 

The  committee,  in  coming  to  this  conclusion,  have  not  overlooked  the 
fact  that  members-elect,  but  not  qualified,  are  by  the  laws  accorded 
certain  privileges  and  salary.  The  effect  of  this  right  to  enjoy  these 
privileges  before  becoming  qualified  as  a  member  of  the  legislative  body 
has  received  the  fullest  attention  both  in  this  House  and  in  the  English 
Parliament.  The  result  attained  is  that  these  special  privileges  are 
not  necessarily  indicia  of  actual  official  authority  or  station,  and  may 
by  law  as  well  be  attached  to  one's  person  before  au'd  after  he  is  an 
officer  as  during  his  official  tenure.  The  Representatives  after  the  ex- 
piration of  their  terms,  the  Presidents  of  the  United  States  after  such 
expiration,  and  the  widows  of  certain  ex- Presidents,  all  have  the  frank- 
ing privilege,  and  these  are  not  then  officers  of  the  Government  in  any 
sense.  The  assumption  of  office  in  this  country,  as  well  as  it«  relin- 
quishment, is  voluntary,  and  one  elected  to  Congress  is  at  perfect  lib- 
erty to  refuse  to  assume  the  office.    His  exercise  of  the  franking  privi- 
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lege  with  the  knowledge  that  he  never  would  enter  upon  the  dntiee  of 
the  office  would  be  an  act  of  bad  faith  toward  his  Government;  bat 
that  would  not  render  him  a  member  of  Congress,  nor  would  the  exer- 
cise prevent  him,  should  failure  of  health  or  other  cause  render  it  im- 
proi>er  to  enter  upon  his  office,  from  rightly  revising  ever  to  take  the 
office. 

Other  and  iierhaps  more  conclusive  considerations  bearing  upon  this 
important  inquiry  might  be  given ;  but  it  is  not  deemed  best  to  parsae 
it  further.  The  committee  are  entirely  satisfied  that  the  law  of  thitu 
House  is  fully  and  rightly  settled  as  to  this  point,  and  that  he  is  not  a 
rnemher  of  Congress,  nor  one  who  **  holds  any  office  under  the  Gk>vem- 
ment  of  the  United  States,"  who  has  only  been  elected  to  this  Honae, 
but  who  has  never  taken  any  oath  of  office  nor  entered  upon  the  dnties 
of  that  position. 

•  •  •  [the  member]  was  not  prohibited  by  the  act  of  1852  frant 
receiving  compensation  as  he  did  for  his  services  in  the  Haddock  tiial^ 
even  if  his  duties  on  that  trial  were  official.  We  have  not  yet  reached 
the  question  of  his  right  to  be  also  paid  his  salary  as  a  member  of  this 
House  for  the  same  time  covered  by  the  Haddock  service. 

IS  AN  ACTINO  MEMBER  OF  CONGRESS  AN  OFFICER  OP  OR  UNDER  THB 

aOVERNMBNTf 

The  next  proposition  the  committee  were  called  to  consider  and  decide 
is  thus  stated  by    •    •    •     [the  member] : 

'<A  representative  in  Congress  is  not  at  all  within  the  words  ^person 
icho  holds  an  office  under  the  Government  of  the  United  States.'^  Senators 
and  Representatives  do  not  bold  offices  under  the  Oovemment  of  the  Untied 
States,  They  are  part  of  the  Government,  and  therefore  not  affected  one 
way  or  the  other  by  these  provisions.^ 

If  the  committee  were  sustained  in  the  views  they  have  taken  of  other 
propositions  in  this  inquiry,  then  the  consideration  of  this  one  woald 
not  be  necessary  to  the  determination  of  what  is  before  the  committee. 
But  as  the  committee  may  not  be  sustained  in  the  other  propositions 
which  disiMxse  of  the  case,  they  have  felt  impelled  carefully  to  consider 
this  one. 

The  proposition  that  a  member  of  Congress  who  has  been  sworn  into 
office  is  not  an  officer  under  the  Government  of  the  United  States,  within 
the  sense  of  the  act  of  1852  is  supported  by  a'h  appeal  to  authorities 
expounding  the  sense  of  these  woixis  as  used  in  the  Constitution. 

These  or  similar  words  are  found  in  the  Constitution  in  the  following 
clauses : 

1.  That  prohibiting  Senators  and  Eepresentatives  during  the  term  ft^ 
which  they  are  elected  from  being  appointed  to ''  any  civil  office  under  the 
authority  of  the  United  States^  which  was  created  or  its  emoluments  in- 
creased during  such  time. 

2.  That  prohibiting  a  person  ^'holding  any  office  under  ike  United 
States  from  being  a  member  of  either  House  of  Congress." 

3.  That  giving  Congress  the  power  to  make  all  laws  necessary  to 
carry  into  effect  the  powers  vested  by  the  Constitution  in  '^any  officer 
of  the  Oovemment  of  the  United  States.^ 

4.  That  prohibiting  every  ^''person  holding  any  office  of  profit  or  trust 
under  the  United  States  from  acceptihg  any  present,  office,  &c.,  from  any 
king,  prince,  or  foreign  state  without  the  consent  of  Congress." 

5.  That  prohibiting  every  Senator,  Representative,  and  person  ^'  held- 
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ing  an  office  of  trust  or  profit  under  the  United  States^  from  being  ap- 
pointed an  elector  for  President,  &c. 

6.  That  providing  that  the  President  shall  commission  <^  all  officers 
of  the  United  States.^ 

7.  That  providing  that  ^^all  civil  officers  of  the  United  States  shall  be 
removed  from  office  on  impeachment." 

8.  That  prohibiting  any  one  who  has  8n£Pered  a  judgment  of  im- 
peachment from  holding  or  enjoying  '^  any  office  of  honor^  trusty  or  profit 
under  the  United  States.^ 

The  proposition  stat^,  and  which  the  committee  are  asked  to  affirm, 
is,  that  a  member  of  Congress  and  his  office  are  not  included  in  the 
scope  or  meaning  of  the  words  of  the  Constitution  "  officer  under  the 
United  States,"  or  '*  civil  office  under  the  authority  of  the  United  States." 
It  is  said  that  he  is  part  of  the  Government,  and  is  not  under  it.  It 
seems  to  be  indicated  that  he  may,  in  the  sense  of  the  Constitution,  be 
an  officer  o^the  Government,  but  not  under  the  Government.  '  In  the 
impeachment  of  Blount  (Wharton's  State  Trials,  268,  &c.)  this  argu- 
ment is  presented  by  Mr.  Bayard,  but  h^  (p.  269)  makes  the  very 
proper  remark  as  to  such  an  argument  that  he  was  ^^  unwilling  to  place 
any  confidence  upon  an  argument  derived  from  mere  verbal  criticism. 
In  construing  the  charter  of  a  government,  our  views  should  compre- 
hend all  its  parts,  and  our  aim  should  be  to  execute  it  according  to  its 
general  and  true  design."  No  method  of  attaining  the  sense  of  the 
Constitution  is  more  unsafe  than  this  one  of  '^sticking"  in  sharp  verbal 
criticism.  But  a  little  consideration  of  this  matter  will  show  that  ^< offi- 
cers of "  and  "officers  under"  the  United  States  are  (as  said  by  Mr. 
Dallas,  in  this  Blount  case,  p.  277)  "  indiscriminately  used  in  the  Con- 
stitution." Take  that  clause  as  to  who  may  be  impeached.  The  Con- 
stitution says  that  "  the  President,  Vice-President,  and  all  civil  officers 
of  the  United  States  shall  be  removed  from  office  on  impeachment  for 
and  conviction  of  treason,  bribery,  or  other  high  crimes  ^nd  misde- 
meanors." Now,  then,  if  officers  of  the  United  States  do  not  include 
officers  under  the  United  States  (that  is,  officers  appointed  by  the  Presi- 
dent, such  as  judges,  &c.),  then  you  cannot  impeach  anybody  except  the 
President,  Vice-President,  and.  perhaps,  the  members  of  Congress,  if 
the  latter  are  to  be  deemed  officers  of  the  Government.  Again :  the 
judgment  of  impeachment  disqualifies  the  convict  from  holding  "any 
office  of  trust  or  profit  under  the  United  States,"  and  not  from  holding 
the  offices  of  the  United  States.  You  can  only  impeach  those  who  are 
officers  o/"  the  United  States,  and  then,  when  imx>eached,  they  are  only 
prohibited  from  holding  offices  under  the  United  States — that  is,  they 
can  hold  the  same  offices  from  which  they  were  excluded  by  impeach- 
ment, but  cannot  hold  the  inferior  executive  offices  under  those  from 
which  the  impeachment  does  not' perpetually  exclude  them. 

Again,  the  Constitution  provides  that  "the  President  shall  appoint 
all  officers  of  the  United  States."  Are  not  the  judges,  ministers,  heads 
of  departments,  postmasters,  &c.,  officers  under  the  United  States  f  If 
so,  they  are  also  officers  of  the  United  States,  because  the  Constitution 
only  authorizes  him  to  appoint  officers  of  the  United  States. 

It  is  irresistibly  evident  that  no  argument  can  be  based  on  the  differ- 
ent sense  of  the  words  "o/*"  and  "t£n£ier,"as  used  in  these  clauses  of 
the  Constitution,  and  we  must  approach  this  question  as  to  whether  a 
member  of  Congress  is  an  officer  "under"  the  United  States,  with  the 
knowledge  that  if  we  find  him  to  be  either  an  officer  "of"  the  United 
States,  or  one  "under"  the  Government  of  the  United  States,  in  either 
case  he  has  been  brought  withinthe  constitutional  me^SLQing  of  these  words, 
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as  used  in  the  a<*.t  of  1852,  because  they  are  made  by  the  Constitution 
equivalent  and  interchangeable. 

All  we  have  to  do,  therefore,  is  to  find  out  whether  the  Constitution 
anywhere  (not  everywhere)  uses  these  expressions  "officers  of"  or  "offi- 
cers under  the  United  States  ^  in  such  sense  as  must  include  members 
of  Congi  ess.  If  the  Constitution  once  so  uses  either  of  these  equivalent 
expressions,  then  all  argument  as  to  the  sense  of  these  words  in  the 
act  of  1852,  so  far  as  that  argument  is  derived  from  their  meaning  in 
the  Constitution,  is  destroyed,  because  if  the  Constitution  once  uses 
these  words  in  a  sense  which  includes  members  of  Congress,  then  so 
may  the  act  of  1852  so  use  them. 

Now,  let  us  see  whether  there  is  any  clause  where  one  or  other  of 
these  phrases  "officers  of  or  "officers  under  the  Government  of  the 
United  States ''  must  include  members  of  Congress. 

Take  the  clause  above  cited  as  to  receiving  presents,  &c.,  from  any 
king,  &c.  There  the  prohibition  is  that  "no  person  holding  any  office 
of  profit  or  trust  under  the  United  States  shall,''  &c.  Now,  wUl  it  do 
to  hold  that  a  clerk  m  the  post-office  shall  not  be  permitted  to  receive 
offices,  &c.,  from  a  king,  &c.,  without  the  assent  of  Congress,  and  yet 
every  member  of  the  Senate  or  of  the  House  be  permitted  to  be  "{^icMl," 
in  the  interests  of  a  foreign  Government,  with  bribes,  in  the  sbape 
of  presents,  offices,  emoluments,  and  titles  f  May  the  King  of  England 
make  the  American  Senate  a  Biitish  House  of  Lords  t  He  may,  unless 
the  position  of  a  Senator  and  Representative  is  an  "  officer  under  the 
United  States,"  because  there  is  no  other  clause  prohibiting  such  be- 
stowals. Again,  take  the  clause  containing  the  requirement  that  no 
religious  test  shall  ever  be  required  as  a  qualification  to  any  office  or 
public  trust  vnder  the  United  States.  Now,  shall  it  be  held  that  a 
member  of  Congress  may  be  required  to  have  some  religion,  or  a  par- 
ticular religion,  by  the  establishment  of  a  religious  test  as  to  his  <^ce^ 
and  yet  all  the  other  offices  of  the  Government  be  kept  open  to  the  in- 
fidels f  And  yet  this  is  the  law  of  the  Government,  unless  a  member 
of  Congress  be  one  holding  an  office  or  public  trust  under  the  United 
States ;  for  there  is  no  other  prohibition  than  this  one  upon  requiring 
such  religious  tests. 

Or  take  the  clause,  already  cited,  as  to  the  effect  of  judgments  of  im- 
peachment.  If  a  member  of  Congress  does  not  hold  any  office  of  trust 
or  profit  under  the  United  States,  then  his  is  an  office  into  which  one 
may  immediately  and  freely  enter  who  has,  by  impeachment,  just  been 
convicted  of  treason,  bribery,  or  other  high  crime.  This  is  because  that 
the  only  places  into  which  an  impeached  felon  cannot  enter  are  "  offices 
of  honor,  trust,  or  profit  under  the  United  States."  The  convicted  trai- 
tor may  not  enter  the  office  of  "  deputy  United  States  assessor  of  inter- 
nal revenue,"  but  he  may  become  United  States  Senator ! 

We  might  increase  these  examples,  but  surely  it  is  not  necessary. 
Surely  it  cannot  be  that  the  Constitution  contains  elements  so  repug- 
nant to  all  just  or  safe  i>rinciples  of  government. 

But  we  are  referred  to  authorities  to  establish  this  proposition  that  a 
member  of  Congress  is  not  an  officer  "  of"  or  "  under"  the  United  States,* 
and  the  leading  case  relied  on  is  the  impeachment  of  William  filoant,  a 
United  States  Senator  from  Tennessee.  The  case  is  found  fully  reported 
in  Wharton's  State  Trials,  250.  Justice  Story  (1  Const.,  sec.  793)  says 
this  case  decides  that  a  United  States  Senator  is  not  a  civil  officer  of  the 
United  States.  This  remark  of  the  learned  author  is  obviously  an  in- 
cautious one,  and  not  fully  authorized  by  what  occurred  in  that  case. 
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The  same  author  in  the  same  section  expressly  declares  that  the  ^<  rea- 
soning by  which  the  decision  was  sustained  does  not  appear,  the  delib- 
erations having  been  private."  He  adds  that  "  it  was  probably  held  (that 
civil  officers  of  the  United  States  meant  such  as  derived  their  appoint- 
ment from  and  under  the  National  Government,"  &c.  The  defenses  of 
Mr.  Blount  (see  page  260)  were  various.  His  main  ones  were :  First, 
that  the  offenses  charged  were  cognizable  in  the  civil  courts  and  not 
on  impeachment,  they  not  relating  to  his  official  duties.  Second,  that 
he  had  been  expelled  from  the  Senate  before  the  trial  of  the  impeach- 
ment, and  that  he  was  therefore  not  an  officer  of  the  United  States  and 
not  amenable  to  the  Senate. 

As  to  what  this  case  does  decide,  Wharton  (page  317)  justly  says  : 
^'  In  a  legal  point  of  view  all  that  this  case  decides,  is  that  a  Senator  of 
the  United  States  who  has  been  expelled  from  his  seat  is  not,  after  eueh 
expuUioUj  subject  to  impeachment;  and  perhaps  from  this  the  broader 
proposition  may  be  drawn  that  none  are  liable  to  impeachment  except 
officers  of  the  Government  in  the  technical  sense,  excluding  thereby 
members  of  the  national  legislature." 

Judge  Story  further  says  of  the  decision  that  it  was  one  on  "  which 
the  Senate  was  greatly  divided,"  (14  to  11,)  and  which  ^^  seems  not  to 
have  been  quite  satisfactory  to  the  minds  of  some  learned  commenta- 
tors." (4  Tuck.  Black.  Com.  App.,  57,  58 ;  Bawle  on  Const,  ch.  22,  pp. 
213, 214,  218,  219.) 

Without,  therefore,  designing  to  determine  that  the  case  of  Blount  did 
not  decide  that  a  member  of  Congress  was  not  a  civil  officer  of  the 
United  States  ''  in  some  technical  sense,"  the  committee  are  wholly  un- 
able to  come  to  the  conclusion  that  the  members  of  the  national  Con- 
gress are  not,  in  the  enlarged  and  general  sense  of  the  Constitution, 
officers  of  their  Government.  The  committee  do  not  believe  that  any 
authority  is  to  be  found  holding  that  they  are  not.  It  by  no  means  fol- 
lows, because  a. member  of  Congress  may  not  be  tried  by  impeachment, 
that  he  is  not  a  "  civil  officer  of  the  United  States  "  in  the*  sense  we  now 
consider.  There  are  other  clauses  and  principles  of  the  Constitution 
which  afifect  the  question  of  the  right  to  impeach  a  Senator,  besides  that 
single  one  as  to  who  are  included  in  the  just  sense  of  the  words  <<  civil 
officers  of  the  United  States."  Such  is  that  one  providing  a  method  for 
the  expulsion  of  members ;  also,  those  as  to  the  separate  and  independent 
action  of  the  two  Houses  touching  their  own  members,  &c.  The^se  and 
like  considerations  may  well  be  held  to  control  and  qualify  the  words 
of  the  clause  of  the  Constitution  as  to  who  may  be  impeached.  JSTo  one 
can  read  the  singularly  able  and  exhaustive  argument  in  the  case  of 
Blount  and  not  realize  that  the  other  principles  and  terms  of  the  Con- 
stitution ought  to  and  did  control  the  sense  of  the  words  "  all  civil  offi- 
cers of  the  United  States"  as  used  in  this  clause.  The  committee  de- 
cline to  find  that  an  acting  member  of  Congress  is  not  an  officer  of  this 
Government  within  the  sense  of  at  least  some  of  the  clauses  of  the  Con- 
stitution. The  committee  here  leave  this  important  question  made  in 
this  case.  The  effort  of  the  committee,  so  far  as  this  single  point  is  con- 
cerned, has  been  to  bring  to  the  attention  of  the  House  the  leading  con- 
siderations which  must  form  the  basis  of  its  determination  by  the  House, 
should  its  determination  be  found  necessary.  In  the  opinion  of  the 
committee  the  determination  of  this  point  is  not  necessary  to  the  right 
determination  of  all  that  is  before  the  committee,  and  this  is  not,  per- 
haps, a  proi)er  case  in  which  to  make  a  precedent  upon  so  vital  a  con- 
stitutional question. 
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ACT  OP  1852  INCLUDES  ACTING  MEMBERS  IN  THE  WOBD  "  OFFICE." 

But  suppose  it  be  granted  that  the  constitutional  sense  of  the  words 
"  officer  of  the  United  States,"  or  **  office  under  the  United  States,"  be 
what  is  insisted  by  •  •  •  [the  member],  does  it  follow  that  they  are 
used  in  so  limited  a  sense  in  tne  act  of  1852 1  Hairing  regard  to  the 
mischief  meant  to  be  prevented  by  it,  the  committee  have  been  wholly 
unable  to  find  adequate  reasons  why  a  member  of  Congress  who  has 
taken  his  seat  should  not  be  deemed  an  officer  "  of  "  or  ••  under''  the  Gov- 
ernment in  such  sense  as  that  he  should  not  be  permitted  to  draw  the 
salaries  of  two  offices  at  the  same  time,  though  holding  bat  one.  To 
hold  that  a  member  of  Congress  is  as  ftree  as  other  men  from  human 
infirmities,  and  as  little  liable  to  fall  into  temptation,  is,  probably,  ac- 
cording to  him  as  high  a  grade  of  virtue  as  would  be  accorded  to  him 
either  by  the  truth  or  by  the  judgment  of  his  fellow-men.  But  if  you 
look  to  the  nature  and  powers  of  his  office,  and  the  absolutely  vital 
importance  of  having  htm  removed  as  far  as  possible  from  the  bad  in- 
fluences of  corruption  and  avarice,  such  as  he  would  be  liable  to  en- 
counter, could  he  become  entitled  to  the  pay  of  many  offices  at  the  same 
time,  the  propriety  of  holding  that  this  act  of  1852  meant  to  preclude 
members  of  Congress  from  receiving  double  salaries  becomes  quite  irre- 
sistible. We  therefore  conclude  that  whatever  may  be  the  meaning 
of  the  words  "  office  under  the  United  States,"  as  used  in  the  Consti- 
tution, they,  in  the  act  of  1852,  ought  to  be  held  to,  and  do,  preclade 
an  acting  member  of  Congress  from  receiving  compensation  for  the 
duties  of  any  other  office. 

WAS   •    •    •    [THE  MEMBER]  AS  ACTING  JUDGE- ADYOCATEAIfOFFIGBBf 

We  are  now  brought  to  the  question  whether  •  •  •  [the  member] 
in  what  occurred  in  this  prosecution  of  Haddock,  became  an  officer  of  the 
United  States.  That  he  did  not  we  think  is  most  readily  ascertained. 
An  office  is  a  particular  duty,  charge,  or  trust  conferred  hy  public  author- 
ity^ and  for  a  public  purpose,  with  a  right  usually  attached  to  receive  a 
fixed  <'^mpensation  for  such  service.  Nothing  can  be  plainer  than  that 
no  office  of  this  Government  can  be  created  or  conferred  except  by  some 
public  authority  authorized  by  law  to  confer  it.  Upon  this  very  ques- 
tion Chief- Justice  Marshal,  in  the  case  of  Maurice  (2  Brock.,  101),  says: 
^^  It  is  too  clear,  I  think,  for  controversy  that  appointments  to  office 
can  be  made  by  heads  of  departments  in  those  cases  only  which  Con- 
gress has  authorized  by  law,  and  I  know  of  no  law  which  authorizes 
the  Secretary  of  War  to  make  this  appointment."  And  in  that  case  it 
was  decided  that  Maurice  did  not  become  an  officer,  and  that  his  con- 
tract with  the  Government,  on  which  the  suit  was  brought^  was  good 
only  by  reason  of  the  fact  that  the  United.  States  is  a  government,  and 
as  such  can,  at  common  law,,  make  a  valid  contract  with  its  agents  as 
to  matters  of  government. 

The  Constitution,  article  2,  section  2,  clause  2,  provides  that  "  the 
President  shall  nominate,  and,  by  and  with  the  advice  of  the  Senate, 
shall  appoint"  *  *  •  "all  officers  of  the  United  States  whose 
appointments  are  not  herein  otherwise  provided  for,  and  which  shall  be 
established  by  law.  But  the  Congress  may  by  law  vest  the  appoint- 
ment of  such  inferior  officers  as  they  think  proper  in  the  President 
alone,  in  the  courts  of  law,  or  in  the  heads  of  Departments."  This 
clause  covers  every  possible  office  under  or  in  the  Government.  Aside 
from  the  President,  Vice-President,  and  members  of  Congress  (these 
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being  the  ofiiceH  incladed  under  the  above  words,  ''  appointment  herein 
provided  for")  there  are  but  three  repositories  in  which  can  be  placed 
the  power  to  bestow  any  office,  to  wit,  the  President  (the  8enate  assent- 
ing), the  courts  of  law,  and  the  heads  of  Departments.  There  was  in 
April,  1865,  no  law  giving  to  any  court  or  any  head  of  any  Department 
any  power  whatever  to  confer  upoln  any  person  any  office  of  general 
or  special  judge  advocate  as  an  officer  of  the  Government. 

The  sixth  section  of  the  act  of  July  17,  1862  (2  Brightly,  25),  author- 
izing the  President,  with  the  assent  of  the  Senate,  to  appoint  a  judge- 
advocate  with  rank  and  pay  of  a  major  of  cavalry  for  each  army ;  and 
the  sixth  section  of  the  act  of  June  20,  1864  (2  Brightly,  26),  authorizing 
the  President,  with  assent  of  Senate,  to  appoint  a  judge-advocate  gen- 
eral, with  rank  of  brigadier-general,  and  an  assistant,  with  rank  of  col- 
onel of  cavalry,  are  the  only  laws  then  in  force,  so  far  as  the  committee 
find,  permitting  the  appointment  of  any  judge-advocate  as  such.  Coun- 
sel in  their  briefs  have  treated  the  forty-ninth  section  of  the  articles  of 
war  of  April  10, 1806  (1  Brightly,  79),  as  being  also  in  force,  which  the 
committee  assume  on  their  authority  it  was.  This  last  permitted  the 
judge-advocate  or  the  general  or  officer  commanding  the  armyj  detachment, 
or  garrison  to  "  depute  some  person  to  prosecute  in  the  name  of  the  United 
States "  military  offenses.  If  there  are  any  other  laws  bearing  upon 
these  appointments  they  have  escaped  the  attention  of  the  committee. 
The  same  section  last  named  provides  that  ^Hhe  judge-advocate,  or  per- 
son officiating  a«  such,""  shall  take  a  certain  oath  to  keep  secret  the  do- 
ings of  the  court.  (1  Brightly,  S6.)  The  twenty-fifth  section  of  the  act 
of  3d  March,  1863  (2  Brightly,  26),  authorizes  the  judge-advocate  to  issue 
process  for  witnesses.  This  oath  and  these  duties  •  •  *  [the  mem- 
ber] took  and  performed  in  the  Haddock  trial.  He  had  no  other 
appointment  or  commission  than  that  shown  by  the  letters  of  April  3 
by  Mr.  Dana,  set  forth  in  the  letter  of  General  Fry  to  Mr.  Blaine.  He 
was  not  required  to,  nor  did  he  take  the  usual  oath  of  all  officers  of  the 
United  States,  nor  did  he  take  the  oath  required  by  thd  act  of  July  2, 
1862.  (2  Brightly,  348.)  Without  taking  that  oath  he  could  not  enter 
upon  or  take  compensation  for  the  duties  of  any  office  whatever,  except 
the  office  of  President.  There  is  no  law  anywhere  authorizing  Mr. 
Stanton  to  appoint  any  one  to  the  office  of  judge-avocate.  In  the  letter 
of  Mr.  Dana  above  quoted  it  was  said  that  "  the  Judge- Advocate  Gen- 
eral will  be  instructed  to  issue  to  you  an  appointment  as  special  judge- 
advocate  for  the  prosecution  of  any  cases  that  may  be  brought  to  trial 
before  a  military  tribunal."  But  even  this  was  not  done.  Under  this 
state  of  law  and  fact  the  committee  do  not  think  that  ♦  •  •  [the  mem- 
ber] either  did  or  could  become  an  "  officer "  of  the  United  States. 
Under  these  laws  a  judge-advocate  or  a  general  or  officer  might  under 
the  Constitution  "  depute"  •  »  •  [the  member]  as  agent,  but  could 
not  give  him  an  office,  because  the  Constitution  does  not  permit  these 
men  to  be  authorized  to  appoint  to  offi^. 

"DUTIES  OF  ANY  OTHER   OFFICE." 

The  only  remaining  question  is  whether  his  being  paid  $3,000  for  five 
months'  service,  from  April  3, 1865,  was  such  a  compensation  for  "  dis- 
charging the  duties  of  any  other  office  ^  as  to  require  •  •  •  [the 
member]  in  justice  or  legal  pr(^)riety  to  either  pay  back  what  he  has  re- 
ceived for  those  services  or  else  not  to  draw  his  salary  as  a  member  of 
Congress  for  that  time. 
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The  committee  submit  to  the  Hoase  the  following  propositions  as  eon- 
clnsions  at  which  they  have  arrived  as  to  ^his  point: 

1.  When  a  member-elect  of  Congress  has  drawn  the  salary  or  pay 
for  any  other  office,  for  any  time  after  the  4th  of  March  preceding  his 
entering  upon  his  duties  as  a  member  of  Congress,  he  should  nol^  re- 
ceive any  compensation  as  a  member  of  Congress  for  that  same  time. 

2.  The  act  of  3l8t  August,  1852  (1  Brightly,  821),  which  is  relied  on 
as  prohibiting  •  •  •  [the  member]  from  receiving  the  $3,000,  does 
not  apply  to  ^^ duties"  or  services  for  which  there  was  no  officer  provided 
by  law  whose  duty  it  was  to  discharge  them,  and  which  duties  were, 
in  their  nature  and  in  law,  such  that  '<  some  other  person  "  than  an  officer 
might  legally  discharge  them. 

3.  The  duties  discharged  by  •  •  •  [the  member]  were  duties  for 
the  doing  of  which  the  law  had  not  provided  nor  paid  any  other  officer, 
and  charged  such  officer,  as  part  of  his  official  duty  at  that  time  and  place, 
to  enter  upon  and  do.  But,  on  the  other  hand,  they  are  services  which 
in  their  nature  and  under  existing  law  (1  Brightly,  79  and  80)  some 
other  person  than  a  judge-advocate  could  do.  The  law  expressly  per- 
mitted some  person  not  a  judge-advocate,  and  ^^  detailed  by  him,"  and 
<<  officiating  as  such,"  to  discharge  them* 

4.  The  law,  or  military  regulations  in  pursuance  of  law,  may  confer 
upon  private  individuals  not  officers  powers  similar  to  those  usually  ex- 
ercised by  officers,  such  a«  that  of  issuing  subpoenas,  swearing  wit^ 
nesses,  &c.  Such  is  common  in  regulations  touching  elections,  special 
commissions,  the  duties  in  some  of  the  States  of  attorneys,  of  grand 
jurors,  and  the  like.  These  conferments  of  such  temporary  or  limited 
powers  do  not,  in  the. sense  of  the  Constitution  and  laws  of  the  United 
States,  necessarily  constitute  the  recipient  of  them  '<  officers"  nor  make 
their  duties  those  of  ''any  office." 

•  •  •  [The  member's]  services  in  the  Haddock  trial  were  not  <^  the 
duties  of  any  other  office"  within  the  meaning  of  the  act  of  1852,  and 
he  was  entitled  to  compensation  therefor  the  same  as  for  any  private 
service  rendered  by  him  in  his  profession.  His  having,  therefore,  re- 
ceived this  money  as  the  ordinary  earnings  of  his  profession,  its  receipt 
no  more  requires  him  to  decline  to  draw  his  salary  for  that  time  than 
the  collection  of  any  of  his  other  earnings  during  that  time  requires  it 

In  view  of  all  the  considerations  thus  presented  it  is  clear  that  the 
claimant,  Mr.  Crowley,  is  entitled  to  payment. 
Tbeastjby  Depaetmbnt, 
.     First  Comptroller's  Office^  December  31, 1882. 
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Aoeounting  Officer^ 

1.  Ab  to  power  of,  over  settlement  of  contracts  for  •carrying  mails ^ 

2.  As  to  refnsal  of,  to  exercise  judgment  on  an  account. xxxvi 

3.  Ext-ent  of  jurisdiction  of ^vn 

4.  Must  act  on  his  own  judgment xvi 

5.  Relation  of,  to  judicial  authority xxi 

6.  Right  of  any,  to  perform  any  official  duty  by  deputy si 

Aooounting  Officers-— 

1.  Action  of,  as  to  claims xxxv 

2.  Action  of,  as  to  refunding  tax :.      129 

3.  Action  of,  in  some  cases  conclusive  on  courts , xui 

4.  Action  of,  limited  as  to  remedies 200 

5.  Action  of,  not  concluded  by  certificate  of  judge 155 

6.  Allowance  of  credit  by,  as  to  Government  bonds 205 

7.  Appeal  firom  decision  of 3i5^ 

8.  As  to  accounts  of  consular  officers S49 

9.  As  to  claims  pending  for  consideration  of xxxvn 

10.  As  to  conclusiveness  of  judgment  In  United  States  courts xxix 

11.  As  to  control  of,  by  writ  of  injunction xxxvi 

12.  As  to  effect  of  judicial  interference  with  action  of,  on  claims xxxiv 

13.  As  to  exercise  of  judicial  authority  against xxxiv 

14.  As  to  judgment  and  determination  of xxi 

16.  As  to  jurisdiction  of xui 

16.  As  to  vouchers  and  substitutes > ^6 

17.  Authority  of 135 

18.  Cannot  declare  forfeitures  of  rights  in  which  the  Government  has  no  in- 

terest          1 

19.  Conclusive  effect  of  action  of .• xx3U 

20.  Decisions  of,  as  to  negotiable  securities 171 

21.  Disallowance  by,  of  claims 156 

22.  Duties  of,  as  to  consideration  of  claims.. 137 

23.  Duties  of,  cannot  be  delegated  to  deputy 76 

24.  Duty  of 14^ 

25.  Duty  of,  regarding  claims 22 

26.  Duty  of  Secretary  as  to xxxv 

27.  Judicial  authority  exercised  in  aid  of xxxiv 

28.  Judicial  proceedings  as  to  transfers  or  payments  of  bonds xxxiv 

29.  Jurisdiction  of xvi 

30.  Jurisdiction  of  Court  of  Claims  as  to  action  by 78 

31.  Liability  of xxxvii 

32.  May  make  set-offs xxix 

33.  Of  Treasury,  judges  of  law  and  fact  on  claims  and  accounts d2 

34.  Only  in  Treasury  Department xxxv 

35.  Power  of,  over  claims  for  unliquidated  damages 1 

36.  Relation  of,  to  judicial  authority xxxiv 

37.  Settle  principles  of  law  which  are  recognized  by  courta xui 

38.  Statement  of,  against  depositary Ia7 

39.  When  required  to  accept  as  valid  claims  allowed  by  other  officers 136 

Accounts — (See  List;  Miscellaneous;  Public.) 

1.  Adjustment  and  settlement  of. 274 
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3.  As  to  auditing  and  settling xxvi 
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46.  March  3,  1839,  branches  of  the  public  service 361 

47.  March  3,  1839,  extra  allowances 305 

48.  March  3,  1839,  referred  to,  and  quoted  from 355 

49.  March  3, 1841,  fees 304 

50-  March  3,  1841,  salaries  district  attorneys Hi 

51.  September  4,  1841,  land  grants 37') 

52.  Angust  22,  1842,  criminal  process 5W 

53.  August  22,  1842,  issue  of  process rt» 

54.  August  23,  1842,  Army -^ii 

55.  August  23, 1842,  branches  of  the  public  service 361 

56.  Angust  23,  1842,  extra  allowances i *M^ 

57.  Augn8t23,  1842,quoted 35tJ 

58.  August  26,  1842,  extra  services ?t^ 

59.  August  26,  1842,  officers,  clerks 361 

60.  August  26, 1842,  qnotedfrom .135 

61.  August  26,  1842,  style  and  title  of  acts SV> 

62.  August  26, 1842,  Supreme  Court 2iW 

63.  August  29,  1842,  reporter  of  Supreme  Court 300 

64.  August  29,  1842,  SupremeCourt 299,3iXi 

65.  March  3,  1845,  appropriation  act 31)3.304,3^0 

66.  March  3,  1845,  quoted  from ^X\ 

67.  February  20,  1846,  orphans'  courts,  District  of  Columbia li»r» 

68.  July  29,  1846,  assignment  of  claims xui 

69.  July  29,  1846,  assignments  void f*^ 
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70.  July  29,  1846,  oflBcer,  claim 19 

71.  July  29,  1846,  prohibiting  assignments 128 

72.  July  29,  1846,  transfers  and  assignments 19 

73.  August  6,  1846,  disbursements 65 

74.  March  3, 1847,  disposition  of,  proceeds  of  sale 44, 48 

75.  March,  3,  1847^  proceeds  of  sales 45 

76.  March  3,  1847,  sale  of  condemned  clothing 38 

77.  March  3,  1849,  depositing  money 44 

78.  March  3,  1849,  gross  amount  of  proceeds  for  srtle  of  public  property 38 

79.  March  3,  1849,  moneys  recovered  on  information 212 

80.  March  3,  1849,  receipts 43 

81.  March  3,  1849,  salaries 305 

82.  March  3,  1849,  section  13,  Assistant  Secretary 67 

83.  September  9,  1850,  courts,  legislature 152 

84.  September  9,  1850,  sections  7  and  10,  referred  to 152 

85.  September  20,  1850,  railroad  grants 370 

86.  September  28,  1850,  proceeds  of  sales 38,45 

87.  September  2H,  1850,  sales  of  Government  property 44 

88.  September  30,  1850,  two  salaries 305 

89.  August  31,  1852,  twoofflces 357 

90.  February  26,  1853,  claims 19 

91.  February  26, 1853,  claims,  assignment  of XLii 

92.  February  26, 1853,  compensation  of  marshals 90 

93.  February  26, 1853,  computation  of  mileage 91 

94.  February  26, 1853,  fees 119 

95.  February  26,  1853,  fees  and  costs 120 

96.  February  26,  1853,  marshal's  fees,  limitation 165, 166 

97.  February  26,  1853,  marshal's  returns '      88 

98.  February  26,  1853,  misconduct  in  office 359 

99.  February  26,1853,  officer  prosecuting  claim 19 

100.  February  26,  1853,  preventing  frauds 23 

101.  February  26, 1853,  prohibiting  assignments 128 

102.  February  26,  1853,  quoted  from 19 

103.  February  26,  1853,  transfers  and  assignments 19 

104.  March  3,  1853,  chief  clerks,  duties 249 

105.  March  3,  1853,  land  grants 370 

106.  May  31,  1854,  claim,  appropriation 240 

107.  August  16,  1856,  accounts,  compensation 154 

108.  August  16,  1856,  commissioners 269 

109.  August  16,  1856,  pay  of  district  attorneys  and  supervisors 153 

110.  August  18,  1856,  quoted  from 25 

111.  August  18,  1856,  section  14,  diplomatic  service 25 

112.  March  3,  1857,  disbui-semeuts 63 

113.  March  3,  1857,  drawing  check  to  claimant 33 

114.  March  3,  1857,  public  revenue  disbursements 63 

115.  June  12, 1858,  collectors,  disbursing  agents 157 

1 16.  March  30, 1860,  commissioners  and  compensation 269 

117.  June  22,  1860,  bonds,  securities 202 

118.  June  22, 1860,  loans 203 

119.  June  22,  1860,  registered  bonds 287 

120.  December  17,  1860,  Treasury  notes 287 

Ul.  February  8,  1861,  bonds,  securities 201 

122.  February  8,  1861,  loans 2ai 

123.  February  8,  1861,  registered  bonds 287 
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124.  March  2,  1861^  bonds,  securities 201 

125.  March  2,  1861,  contracts,  advertising life 

126.  March  2,  1861,  loans.... 208 

127.  March  2,  1861,  quoted  from 293 

128-  March  2, 1861,  registered  bonds 287,293 

129.  July  17,  1861,  bonds 286,287 

130.  July  17,  1861,  bonds,  securities 201 

131.  July  17,  1861,  loans 2flB 

132.  July  17,  1861,  registered  bonds 290 

133.  Augusts,  1861,  bonds 286 

134.  Augusts,  1861, direct  tax  aot,  twelfth  section 331 

135.  August  5,  1861,  direct  tax  acts  compared 339 

136.  August  5,  1861,  payment  by  warrant 340 

137.  August  5,  1861,  proceeds  of  sales 34») 

138.  Augusts,  1861,  section  36  quoted W 

139.  February25,  1862,  United  States  notes ItT 

140.  May  20,  1862,  homesteads 370 

141.  June  2,  1862,  contracts 1(M 

142.  June  7,  1862,  colonization 332 

143.  June  7,  1862,  direct  tax 331 ,  334, 335, 336, 337, 338, 339, 342, 343, 344, 345 

144.  June  7,  1862,  general  legislation 'MO 

145.  June  7,  1862,  payment  to  States 341 

146.  June  7,  1862,  quoted  from 334 

147.  July  1,  1862,  income  tax 274 

148.  July  17,  1862,  assignment  of  contracts IW 

149.  July  17,  1862,  attorney,  oatb 22 

150.  July  17,  1862,  section  14,  rights  as  to  contracts 15 

151.  July  17,  1862,  treason,  rebellion 52 

152.  August  5,  1862,  as  to  mode  of  disbursement  of  appropriation xm 

153.  March  3,  1863,  land  grants 371 

154.  March  14,  1864,  additional  Assistant  Secretary 67 

155.  June  3, 1864,  custodian  of  bonds 401 

156.  June  3,  1864,  security  for  circulating  notes 407 

157.  June  27,  1864,  compensation  of  attorney ISA 

158.  June  30,  1864,  agents,  inspectors 258 

159.  June  30,  1864,  appropriations 339 

160.  June  30,  1864,  assessment  of  taxes  in  insurrectionary  States 275 

161.  June  30,  1864,  assignments 18 

162.  June  30,  1864,  assignments  of  wages d6 

163.  June  30,  1864,  assignments  on  conditions ^ 

164.  June  30,  1864,  authority  of  Secretary,  moieties 307 

165.  June  30,  1864,  internal  revenue 253 

166.  June  30,  1864,  internal-revenue  agents ^1 

167.  June  30,  1864,  legacies 206 

168.  June  30, 1864,  referred  to 207 

169.  March  3, 1865,  bonds,  loans 179 

170.  March  3,  1865,  directtax 3?9 

171.  March  3,  1865,  payment  of  expenses 335 

172.  April  20,  1866,  marine  hospitals ^ 

173.  April  20,  1866,  proceeds  of  sales « 

174.  April  20,  1866,  unexpended  balances 339 

175.  May  9,  1866,  jurisdiction  Court  of  Claims 22 

176.  May  21,  1866,  publishing  report  of  Supreme  Court W 

177.  May  21,  1866,  reporter  of  Supreme  Court M 
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178.  June  14^  1866,  deposits,  disbursements * 65 

179.  June  14,  1866,  disbursing  officers 65 

180.  June  14,  1866,  disbursing  officers,  checks  drawn  by 33 

181.  July  13,  ltJ66,  agents,  inspectors 5^2- 

182.  July  13, 1866,  executors,  claims 211 

183.  July  13,  1866,  internal  revenue 253 

184.  July  13,  1866,  moieties 212 

185.  July  13,  1866,  taxes,  legacies 206 

186.  July  16,  1866,  school  farms 339,340 

187.  July  18, 1866,  penalty  for  not  depositing  money 44 

188.  July  20, 1866,  special  disbursing  agents 157 

189.  July  23,  1866,  publishing  report  of  Supreme  Court 300 

190.  July  26,  1866,  land  grants 371 

191.  July  28,  1866,  proceeds  of  sales .» 45 

192.  July  28,  1866,  section  25,  proceeds  of  sales 38 

193.  August  11,  1866,  Indians,  lands 366,371 

194.  March  2,  1867,  advertising 310 

195.  March  2,  1867,  appropriations 302 

196.  March  2,  1867,  frauds 244 

197.  March  2,  1867,  general  inspectors 252 

198.  March  2,  1867,  publishing  report  of  Supreme  Court 300 

•  199.  March  2,  1867,  quoted.from 301,310 

JJOO.  March2,  1867, reconstruction 344 

^01.  March  2,  1867,  section  10,  referred  to 300 

202.  March  2,  1867,  reporter  of  Supreme  Court ,  300 

203.  March  2,  1867,  signing  Treasury  warrants 67 

204.  March  2, 1867,  Supreme  Court 299,301 

iiOb.  March  23,  1867,  reconstruction 344 

206.  March  29, 1867,  advertising 310 

207.  March29,  1867,  quoted  from 310 

208.  July  19,  1667,  reconstruction .^ 344 

209.  April  20,  1868,  marine  hospitals * 49 

210.  June  11, 1868,  District  sinking  fund 402 

211.  June22,  1868, Arkansas 345 

212.  June  25,  1868,  admission  of  Southern  States 345 

213.  July20,  1868,  internal  revenue 253 

214.  July  20,  1868,  supervisors 252 

215.  February  18,  1869,  reoonstruotion ...  344 

216.  March  3, 1869,  disbursing  agents 157,160 

217.  March  18, 1869,  obligations 179 

218.  AprillO,  1869,  Indians,  lands 372 

219.  AprillO,  1869,  reconstruction 344 

220.  December  29,  1869,  reconstruction 344 

221.  January26,  1870,  Virginia :545 

222.  February  23, 1870,  Mississippi 345. 

223.  Marchsb,  1«70, Texas 345 

224.  May  4,  1870,  reconstruction 345 

225.  July  14,  1870,  bonds 176,179 

226.  July  14,  1870,  legacy  tax 209 

227.  July  14,  1870,loans 203 

228.  July  14,  1870,  public  debt,  outstanding  bonds 200 

229.  July  14,  1870,  registered  bonds 171 

230.  July  14,1870,  taxes,  legacies,  contracts 207 

231.  July  15,  1870,  homesteads 370 
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232.  July  15, 1870,  Indians,  lands 37? 

233.  January  20,  1871,  bonds  called  lor  payment ^ ^^ 

234.  January20,  1871,  loans m 

235.  February  28,  1871,  accounts,  supervisor  of  elections 154 

236.  February  28,  1871,  pay  of  supervisors 153 

237.  March  3,  1871,  claims 342 

23c<.  March  3,  1871,  Indian  treaties 370 

239.  May  8,  1871,  administration,  treaties 237 

240.  April  4,  1872,  homesteads 370 

241.  May  3,  1872,  proceeds  of  sales 45 

242.  May  8,  1872,  construction,  contracts 205 

243.  May  8,  1872,  contracts 205, 206, 208, 21> 

244.  May  8,  1872,  legacy  tax 2f«5 

245.  May  8,  1872,  proceeds  of  sales  of  old  material 38, 43, 46, 47 

246.  May  8,1872,  sales,  revenue  cutters 2S 

247.  May  8,  1872,  section  5,  expenses,  sales,  military  stores 45 

248.  May  9,  1872,  quoted  from \ 366 

249.  May  9, 1872,  sale  of  lands 371 

250.  May  11,  1872,  claims 342 

251.  May  31,  1872,  proceeds  of  sales 45 

252.  June  1,1872,  celebrations 144 

253.  June  6,  1872,  executors,  claims 211 

254.  June  6, 1872,  moieties 2(fe.:i2 

255.  June  6,  1872,  supervisors ^ 95& 

256.  June  8,  1872,  advertising 311 

257.  June  8,  1872,  expenses,  sales,  military  stores 45 

258.  June  8,  1872,  homesteads 370 

259.  June  8,  1872,  proceeds  of  sales 45 

260.  Junes,  1872,  q  noted  from 311 

261.  June  8,  1872,  sale  of  public  property 48 

262.  June  8,  1^72,  sale  war  material 09 

263.  June  8,  1872,  supplies  to  surveying  expeditions 3i* 

264.  December  24, 1872,  executors,  claims 211 

265.  February  14,  1873,  civilization  fund S71 

266.  March  3,  1873,  claims 342 

267.  January  20,  1874,  member  dying,  &c 324 

268.  January  20,  1874,  pay  of  member  dying,  &c 329 

269.  January  20,  1874,  salary  of  Representative 329 

270.  June  1 ,  1874,  qneetions  as  to  practice  at  common  law xxn 

271.  June  3,  1874,  judicial  officers  in  Utah 150 

272.  June  3,  lri74,  quoted  from 15C 

273.  June  5, 1874,  celebrations 144 

274.  June  16,  1874,  celebrations 144 

275.  June  16,  1874,  settlements,  balances 21o 

276.  June  20,  1874,  appropriations 49 

277.  June  20,  1874,  Bureau  of  Accounts :r>l 

278.  June  20,  1874,  chiefs  of  Bureaus,  &c 'M9 

279.  June  20,  1874,  disposition  of  proceeds  of  sale 49 

280.  June  20,  1874,  permanent  specific  appropriations 220 

281.  June  20,  1874,  proceeds  of  sale 4* 

282.  June  20,  1874,  sales,  appropriations 55 

283.  June  20,  1874,  sales  of  old  material i* 

284.  June  20,  1874,  section  7,  quoted,  .as  to  authority  to  publish  Revised  Stat- 

utes and  laws  of  the  United  States v 
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285.  June  20,  1874,  settlement,  balances 2ia 

286.  June  22, 1874,  appropriations,  rents 9^ 

287.  June  22,  1874,  Indian  treaties 370 

288.  June  22,  1874,  net  proceeds  sales,  disposition  of 37, 39 

289.  June  22,  1874,  ordnance  stores 55 

290.  June  22, 1874,  Revised  Statutes 154 

291.  June  22,  1874,  sales,  munitions  of  war liS 

292.  June  22,  1874,  sale  of  ordnauce  stores 41 

293.  June  22,  1874,  sale  of  uuserviceable  war  material 45 

294.  June  23,  l?*r4,  administration,  treaties 237 

295.  June  23,  1874,  claimants,  checks 33 

296.  June  23,  1874,  deposits,  securities 63 

297.  June  23,  1^574,  disbursements  for  charities 65 

298.  June  23,  ll:<74,  drafts,  advances 10 

299.  June  23,  1874,  drafts,  checks 35 

300.  June  23,  lc?74,  duties  United  States  attorney 120 

301.  June  23,  ltf74,  sale  of  lauds 371 

302.  July  22,  1874,  sales  of  munitions  of  war 56 

303.  January  14,  1875,  mutilated  notes,  coin 168 

304.  Februarys,  1875,  refund  tax 131 

305.  February  8,  1875,  special  taxes 129 

306.  February  18,  1875,  accounts 114 

307.  February  18,  1875,  accounts,  certificates 155 

308.  February22,  1875,  accounts 114 

309.  February  22,  1875,  accounts  for  services  performed 112 

310.  February  22, 1875,  certification  of  accounts 154 

311.  February  22, 1875,  marshals'  fees,  limitation 165 

312.  March  3,  1875,  advertising 311 

313.  March  3,  1875,  as  to  set-offs xxix,  xxxvi 

314.  March  3,  1875,  celebrations 144 

315.  March  3,  1875,  chief  of  Bureau  of  Accounts , 351 

316.  March  3,  1875,  claims,  balances 213 

317.  March  3,  1875,  claim,  final  judgment 22 

318.  March  3, 1875,  Deputy  First  Comptroller 61,70,249 

319.  March  3,  1875,  disbursing  clerk ,...  349 

320.  March  3,  1875,  disbursements,  compensation  on 157 

321.  March  3,  1875,  expenses  of  sales 37, 5& 

322.  March  3,  1875,  expenses  Territorial  courts 120 

323.  March  3,  1875,  land  grants 370 

324.  March  3,  1875,  marine  hospitals 40 

325.  March  3,  1875,  materials  or  supplies  sold 'IS 

326.  March  3,  1875,  pay-roll  of  Representatives 323 

327.  March  3,  1875,  proceeds  of  sales 44 

328.  March  3,  1875,  quoted  from 323 

329.  March  3,  1875,  salaries 326 

330.  March  3,  1875,  salary,  agents 251 

331.  March  3,  1875,  salary  of  Representatives 329 

332.  March  3,  1875,  salary,  set-off 325 

333.  March  3,  1875,  sale  of  public  property 46 

3:M.  March  3,  1875,  setoff 205,206,208 

335.  March  3,  1875,  settlement,  balances 213 

336.  March  3,  1875,  Treasury  Department 255 

337.  March  3,  1875,  withholding  payments xxiz 

338.  February  16,  1876,  celebrations 144 
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339.  April  17, 1876,  celebrations 144 

:)40.  May  1,  1876,  celebrations 144 

:J41.  May  13,  1876,  celebrations 144 

:M2.  June  10,  1876,  Indian  treaties 37tl 

343.  July  12,  1876,  advertising 311 

MA,  July20,  1876,  celebrations 144 

345.  August  11, 1876,  sale  of  lands 371 

346.  August  15,  1876,  internal  revenue '253 

347.  August  15, 1876,  misconduct  in  office -^9 

^8.  January  26,  1877,  salaries "^l 

349.  February  22,  1877,  certifying  accounts 1^ 

350.  February  27,  1877,  advances,  drafts --  19 

351.  February  27, 1877,  checks,  pensioners l"^ 

352.  February  27,  1877,  checks,  securities ^ 

353.  February  27,  1877,  checks,  vouchers 32 

354.  February  27,  1877,  claimant,  voucher,  check 33 

355.  February  27,  1877,  contracts 104 

356.  February  27,  1877,  disbursing  officers ^Ti 

357.  February  27,  1877,  fees ^ 

358.  February  27,  1877,  hospital  service  accounts ^ 

359.  February  27,  1877,  sale  of  materials  or  supplies 38 

360.  February  27,  1877,  sales  of  old  material 5^ 

361.  March  3,  1877,  celebrations 144 

362.  March  3,  1877,  pay,  monthly 3^^ 

363.  February  28,  1878,  silver  certificates '<»l 

364.  April  29, 1878,  new  offenses 5932 

365.  April  29,  1878,  quoted  as  to  policy,  lottery,  &G ^ 

36a  April  30, 1878,  salaries *^ 

367.  May  17, 1878,  advertising 311 

368.  May  17,  1878,  aasignment  of  contracts IW 

369.  May  17, 1878,  as  to  authority  of  Sixth  Auditor 3 

370.  May  17, 1878,  balances  on  mail  contracts ^ 

371.  May  17,  1878,  construed 6,15 

372.  May  17,  1878,  drafts  of  subcontractors 128 

373.  May  17.  1878,  payment  to  subcontractors 3 

374.  May  17,  1878,  regarding  mails,  quoted  from 1^ 

375.  May  17,  1878,  section  2,  transfer  of  mail  contract 1^ 

376.  May  17,  1878,  section  3,  auditing  subcontractor's  accounts ^ 

377.  May  17,  1878,  section  3  cited * 

378.  May  17, 1878,  section  3,  subcontracts  with  consent  of  Poetmaster-General.  7 

379.  May  17,  1878,  subcontract - 

380.  May  17,  1878,  subcontractors W4,l« 

381.  June  11,  1878,  District  of  Columbia 261,3« 

382.  June  11,  1878,  District  Commissioners 366 

383.  June  11,  1878,  expenses,  District ^ 

384.  June  11, 1878,  government,  District  of  Columbia 1- 

385.  June  11,  1878,  quoted  from 261.*iW 

386.  June  11,  1878,  schools,  compensation 3ft> 

387.  June  14,  1878,  auditor's  duties 3KVi 

388.  June  14,  1878,  claims 137,5») 

389.  June  14,  1878,  claims,  report  to  Speaker 213 

390.  June  14,  1878,  claims,  Speaker,  House ^ 

391.  June  14, 1878,  disallowances .' 14^ 

392.  June  14,  1878,  duty  of  accounting  officers,  exhausted  balances ^ 
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393.  June  14,  1878,  rejected  claims xxviu 

394.  June  17,  1878,  advertising 311 

395.  June  19,  1878,  salaries 281 

396.  June  19, 1878,  statement,  Commissioner  Internal  Revenue 244 

397.  June  20,  1878,  advertising    311 

39c^.  March  1,  1879,  agents 241,253 

399.  March  1,  1879,  claims 317 

400.  March  1,  1879,  clerks,  agents 247 

401.  March  1,  1879,  internal-revenue  agents 158 

402.  March  1,  1879,  quoted  from  : 318 

03.  March  1,  1879,  refund  ot  tax 129,131,i:55,31i3,3l»,319,320 

404.  March  1,  1879,  replacement,  stami>s 130 

405.  March  1,  1879,  special  taxes 129 

40C.  March  3,  1879,  appropriations,  taxes 261 

407.  March  3,  1879,  board  of  health 224,227 

408.  March  3,  1879,  District  revenues 263 

409.  March  3,  1879,  National  Board  of  Health 221, 223, 225 

410.  March  3,  1879,  public  health 1 226 

411.  March  3,  1879,  quoted  from 264 

412.  March  3,  1879,  sec.  5,  deductions  for  failure  to  perform 9 

413.  June  2,  1879,  board  of  health 222,223,224,225,227 

414.  June  2,  1879,  preventing  disease 229 

415.  June  2,  1879,  public  health 221 

416.  June  2,  1879,  public  health,  merchant  vessels 226 

417.  June  12,  1879,  advertising 311 

418.  June  14,  1879,  board  of  health 223 

419.  June  21,  1879,  pay,  monthly : 363 

420.  June  23,  1879,  Army  Regulations 46 

421.  June  23,  1879,  sale  of  old  material 39 

422.  July  1,1879,  board  of  health 223 

42:^.  May  28,  1880.  Indian  lands...   366,367,371 

424.  May28, 1880,  sales  of  land 365 

425.  June  7,  1880,  authorizing  Yorkto wn  Celebration 145 

426.  June7,  1880,  inviting  French  guests ....141,142 

427.  June  7,  1880,  monument  at  Torktown 141 

428.  June  9,  1880,  advertising 311 

429.  June  15,  1880,  pay,  vouchers 363 

430.  June  16,  1880,  administration,  treaties 237 

431.  June  16, 1880,  assignments 13 

432.  June  16,  1880,  assignments  in  special  cases 27 

433.  June  16,  1880,  board  of  health 221  224 

434.  June  16,  1880,  disbursements 156 

435.  June  16,  1880,  epidemics 227 

4:J6.  June  16,  1880,  Indians,  lands 366,369,371 

437.  June  16,  1880,  public  buildings 167 

438.  June  16,  1880,  refund  purchase  money 15 

4.39.  January  21,  1881,  advertising 311 

440.  January  21,  1881,  public  advertising 37, 54, 56 

441.  February  18,  1881,  Yorktown  centennial  anniversary 142 

442.  February  24, 1881,  appropriation,  salary  consular  officers 271 

443.  March  1,  1881,  advertising 311 

444.  March  3,  1881,  appropriations .214,306 

445.  March  3,  1881,  appropriations,  officers 307,  308 

446.  March  3,  1881,  appropriations,  taxes 261 
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447.  March  3,  1881,  board  of  health "221, 224 

448.  March  3,  1881,  counterfeiting,  &c 214 

449.  March  3,  1881,  detection  of  crime 282 

450.  March  3,  1881,  disbursing  claims 302 

451.  March  3,  1881,  epidemics 227 

452.  March  3,  1881,  expenses 249 

453.  March  3,  1881,  expenses  of  courts. 152 

454.  March  3,  1881,  Government  Printing  Ofllce % 

455.  March  3,  1881,  Indians,  lands 366,371 

456.  March  3,  1881,  public  debt,  bonds , 2li0 

457.  March  3,  1881,  quoted  from 243,245 

458.  March  3,  1881,  salaries,  expenses  agents 243 

459.  March  3,  1881,  violations  internal  revenue  laws 245 

460.  June  7,  1881,  Yorktown  centennial  anniversary 14:^ 

461.  January  28,  1882,  exi>en8es  Tenth  Census :S 

462.  February  20,  1882,  powers  of  attorney 33 

463.  April  21,  1882,  lithocaustic  illustrations Ill 

464.  June  30,  1882,  appropriations 213,214 

465.  July  1,  1882,  as  to  authority  of  commissioners  to  make  contracts 199 

466.  July  1,  1882,  District  of  Columbia 198,199 

467.  July  29,  1882,  quoted  from 275 

468.  July  29,  1882,  relief  of  the  citizens  of  Tennessee 275, 276, 277. 278, 279 

469.  July  29,  1882,  repayment  of  taxes 274 

470.  August  5,  1882,  agents*  disbursements 308 

471.  Augusts,  1882,  appropriations 213,302,365 

472.  August  5,  1882,  appropriations,  full  compensation '15 

473.  August  6,  1882,  appropriation,  President  Garfield  ...372,373,374,375,377.37??, 

380,364,3^,386 

474.  August  5,  1882,  balance  of  salary 'i^' 

475.  August  5,  1882,  changeb  in  offices 215 

476.  Augusts,  1882,  claims,  postmaster 267 

477.  August  5,  1882,  clerks,  salaries 220 

478.  August  5,  1882,  deficiencies 281,282 

479.  August  5,  1882,  deficiency  of  appropriations 265 

480.  Augusts,  1882,  digest  of  the  rules 362,363.364 

481.  Augusts,  1882,  employment  of  clerks 247 

482.  August  5,  1882,  expenses  sale  of  lands 366 

483.  August  5,  1882,  Indians,  lands 367 

484.  Augusts,  1882,  quoted  from 374,384,3-6 

485.  Augusts,  1882,  refund  of  tax 315,316,317,318,319,320 

486.  August  5,  1882,  reporter  Supreme  Court 296, 297, 298, 2i»9, 301 

487.  August  5,  1882,  reports  of  Supreme  Court SX) 

488.  Augusts,  1882,  sales  of  lands 366.  »19 

489.  Augusts,  1882,  Secret  Service 219 

490.  August  5,  1882,  section  4  quoted  as  to  clerks 247 

491.  August  5,  1882,  section  4,  quoted  as  to  officers  and  employes 217 

492.  August  5,  1882,  special  agents 63 

493.  Augusts,  1882,  substitutes 347 

494.  Augusts,  1882,  Treasury  Department 251 

495.  August  7,  1882,  as  to  epidemics xii 

496.  August  7, 1882,  boards  of  health 223,224 

497.  August  7, 1882,  contested  election  cases 324 

498.  August  7,  1882,  expenses  board  of  bealtlK 22t> 

499.  August  7,  1882,  extra  pay 362 
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500.  AngustT,  1882,  Freedmen's  Hospital 397 

501.  August?,  1882,  National  Board  of  Health 221,2*22,396 

502.  AugHst  7,  1882,  pay  of  officers  and  employi^  of  House 364 

503.  August  7,  1882,  preservation  of  public  buildings 163 

504.  Augu8t7,  1882,  president  board  of  health 225,226 

605.  August  7,  1882,  quarantine 229 

606.  August  7,  1882,  quoted  from 362,364 

507.  August  7,  1882,  salaries  of  offioeis  and  employes 221 

508.  August  7,  1882,  salary  ot  Representative 329 

509.  August  7,  1882,  suppressing  counterfeiting 219 

510.  March  3,  1883,  adjusting  salaries  of  postmasters xxi 

611.  March  3,  1888,  appropriations  for  postal  service xxi 

612.  March  3,  1883,  claim  referred  to  Court  of  Claims xxxv 

513.  March  3,  1883,  classes  of  accounts 354 

514.  March  3, 1883,  Deputy  Comptroller 285 

515.  March3,  1883,  tax  on  banks 407 

516.  March  3,  1883,  tax  on  national  banks 401 

617.  March  3,  1883,  quoted xxxiv 

518.  March  3,  1883,  quoted  from 285 

519.  June  30,  1883,  appropriations 213,214 

520.  August  5, 1882  (private),  quoted  from 316 

521.  Territorial,  not  inconsistent  with  the  Constitution 150 

522.  To  prevent  frauds  upon  the  Treasury 23 

Action — 

1.  Civil,  as  to  judicial  proceedings  against  accounting  officers xxxvi 

2.  Of  legislature,  meaning  of 151 

AoHona  at  Law — 

1.  As  to  forms  of .' i xxviii 

Actg— 

1.  As  to,  making  appropriations * xix 

2.  Jurisdiction  of  First  Comptroller  as  to  construction  of  appropriation 

acts * XX 

3.  Of  Congress  are  paramount 170 

4.  Of  Congress,  as  to xxui 

5.  Of  reconstruction 343 

6.  Prescribing  fees  and  compensations,  as  to xvui 

7.  Prescribing  salaries,  as  to xviii 

Actual  Settlers — 

1.  As  to  public  lands  in  Kansas 370 

Additional  Compensation — 

1.  As  to 306 

2.  Effect  of  provisions  for,  in  act  of  August  5, 1882 217 

3.  Payment  of 147 

Additional  Fay. — (See  Additional  Compensation.) 

Additional  trips — 

1.  As  to  carrying  mails 2 

Addition — 

1.  As  to  repeal 263 

Adjudicated  Cases — 

1.  Force  of,  as  to  registered  bonds 290 

Adjustment — 

1.  Of  accounts  relating  to  sales  of  land 369 

2.  Of  claims,  as  to xxxix 

3.  Of  salaries  of  postmasters,  as  to xxi 
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Page- 
AdminxBtraiion — 

1.  Ancillary  letters  of 231 

2.  As  to,  District  of  Columbia 184 

3.  Principles  of,  stated : 23ti 

4.  Upon  personal  estate 23S 

5.  Where  and  when  aDcillary l!^ 

Administration  of  Estate — 

1.  Difference  between  a  claim  against  Government  and  a  Treasury  draft. .  233 
Administrator — {^e^  Executor  ;  Foreign  (xuardian,) 
Adminisira  tor — 

1.  Appointed  in  a  foreign  country 231 

2.  Appointed  in  District  of  Columbia,  authority  of 231 

3.  As  to  claim  by X3lxvii 

4.  As  to  place  of  appointment  of 2:U 

5.  As  to  salary  due  deceased  public  officer 270 

6.  In  District  of  Colombia,  authority  of 231 

7.  Powers,  duties,  and  responsibilities  of,  as  to  bonds 194 

a  Recovery  of  debt  by 182 

Administrators— 

1.  Of  deceased  executors  and  administrators 191 

2.  Question  between  rival 234 

Admiralty— 

1.  As  to xxvui 

Advances — 

1.  Of  money  to  disbursing  officers xx" 

2.  Of  money  to  disbursing  officer,  as  to 16 

3.  Of  public  money 66 

4.  Postal  service 13 

5.  To  disbursing  officers 14 

Adverse  Claimants — 

1.  Rights  of,  in  Treasury  Departmient..: 203 

Advertising-^ 

1.  Claimfor 309 

2.  For  public  supplies,  requirements  asto 11*0 

3.  In  District  of  Columbia 37.54 

4.  Revised  Statutes,  as  to 311 

Advertisements — 

1.  As  to  contracts 105 

2.  Ordered  for  publication 311 

Affidavit— 

1.  Of  claimant,  as  to xxx 

2.  Of  complainant,  disposition  of 9i 

3.  Of  John  D.  Sanborn,  as  to  unpaid  legacy  tax i06 

4.  Quoted  from,  in  Walsh's  case 124 

5.  To  be  used  as  evidence 1*22 

Affirmation— {See  Oath.) 

Affirmatives — 

1.  In  statutes  introducing  a  new  rale,  imply  negatives 1^1 

Affirmative  Statutes — 

1.  Repealing  power  of 160 

Affirmative  Words — 

1.  Sometimes  imply  a  negative 162 

Agency-Delegation  case €0 

Agency — 

1 .  As  to  the  public  health 230 

2.  Laws  of  official  and  of  private 2*5 
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Page. 
Agent— 

1.  Acting  under  power  of  attorney  cannot  receive  payment  of  claim  from 

a  disbursing  officer 14 

2.  Of  contractor  for  carrying  mails ^ 

JpCTte— (See  Pension  Agenfs,) 

1.  And  officers  who  have  no  districts 158 

2.  For  disbursing  appropriations  for  public  buildings 159 

3.  Of  corporations 31 

4.  Of  Post-Offlce  Department 158 

5.  Of  Treasury  Department,  as  to  abandoned  or  captured  property  taken 

by XXXVIII 

6.  Postmasters  as  disbursing 155 

7.  Right  of  Department  to  employ  and  pay 434 

Agreement — (See  Assignment j  Transfer ,  Lien.) 

1.  Power  to  ratify  an,  can  only  exist  when  there  is  an  original  power  to 

make  it 107 

Agricultural  Department — 

1.  As  to 360 

Agricultural  Products — 

1.  Sales  of 55 

Agricultural  Report — 

1.  Authorization  of  publication  of. 9^ 

Aid-^ 

1.  For  State  and  local  boards  of  health 22& 

Alien  Husband — 

1.  Rights  of 170 

AUegianct^ 

1.  As  to  direct  taxes 337 

AUotmenta — 

1.  Of  officers  paid 27 

Allowance — 

1.  By  Commissioner  of  Internal  Revenue,  may  be  impeached  by  courts 137 

2.  Made  by  Commissioner  of  Internal  Revenue,  as  to xxxii 

3.  Or  statement  of  a  claim 13 

Allowances — 

1.  For  extra  services  Schedule  **  A"  as  to  illness  and  burial  of  late  Presi- 

dent Garfield 381 

2.  Growing  out  of  the  illness  and  burial  of  late  President  Garfield 372 

3.  To  district  attorneys 269 

AmUguity — 

1.  Or  doubtful  construction  in  revenue  acts 283 

Ambiguous  Provisions — 

1.  Of  statutes,  construction  of 162 

Ambiguous  Statutes — 

1.  As  to  construction  of 315 

Amendment — 

1.  As  to  appropriations 338 

Amendments — 

1.  And  changes  in  bills  on  their  passage  through  Congress 210 

American  People— 

1.  Celebration  of 143 

American  Seamen — 

1.  Destitute  at  foreign  ports 26 

American  Usage — 

1.  Social  and  public 144 
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Page. 
Amount — 

1 .  Due  coDtraotorS;  power  of  Sixth  A uditor  to  determine 4 

2.  Of  salary 19 

3.  Payable  to  marshal  for  fees  and  mileage 164 

Amounts  Awarded — 

1.  To  claimants  as  to  illness  and  burial  of  late  President  Garfield 387 

Amounts  Certified — 

1.  To  be  paid  on  accoant  of  the  illness  and  bnrial  of  lat«  President  Garfield.     387 

1.  Stated  as  due  to  claimants  as  to xx 

Ammunition — 

1.  Sales  of  obsolete  and  nnserviceable 56 

Ancillary  Administration — 

1.  WTiere  appointed 183 

Ancillary  Letters- 

1.  Of  administration  in  the  District  of  Columbia 231 

2.  When  required 2K 

Anniversary — 

1.  Of  the  battle  of  Yorktown,  October  19, 1881 141 

Annual  Appropriation — (See  Appri^riatum,) 

1.  As  to 337 

Annual  Appropriations — 

1.  As  to XIX 

Annual  Eeport — 

1 .  Letter  of  Secretary  of  the  Treasury,  as  to  permanent  legislation 9>33 

Annual  Salaries — 

1.  Appropriations  for 215 

Annual  Salary — 

1.  Of  some  offices  increased 215 

Annual  Sale — 

1.  Of  old  material  and  condemned  office  property 37 

Annual  Statements — 

1.  To  be  submitted  to  Congress 1 24i 

Annulment — 

1.  Of  contract  for  carrying  mails 5 

Anomalous  Statutes — 

1.  Authorizing  payments  f^m  money  which  has  not  been  deposited 366 

Ante-Kuptial  Contracts— 

1,  As  to  property 175 

**  Any  Claims"— 

1.  Meaning  of  expression 16 

Appeal — 

1.  As  to  the  right  of xxi 

2.  From  decision  of  Sixth  Auditor  to  First  Comptroller 310 

3.  From  Sixth  Auditor  as  to xa 

4.  From  Sixth  Auditor,  jurisdiction  of  First  Comptroller  in  relation  to ^ 

5.  From  Sixth  Auditor,  jurisdiction  of  First  Comptroller  over xx 

6.  From  the  Sixth  Auditor'. 123 

7.  Mail  contractor  may  appeal  to  First  Comptroller  from  decision  of  Sixth 

Auditor 1 

8.  Of  Postmaster-General  from  Sixth  Auditor 5 

9.  Right  of 269 

Appeal  Case — 

1.  Dorsey's 1 

Appendix 31^ 

Appendixes — 

1.  To  decisions  of  First  Comptroller,  as  to xx 
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Page. 
Application — 

1..  Of  husband  of  insane  alien  wife  for  appointment  of  guardian,  committee, 

or  trustee 171 

Appointment — 

1.  Of  administrator 183 

2.  Of  a  clerk's  substitute 345 

3.  Of  clerks  to  investigate 241 

4.  Of  officers  and  employes,  liow  made 346 

Appointments— 

1.  Should  be  delayed  or  omitted 114 

AppraiserM  of  CusUm9— 

1.  Districts  assigned  to 158 

Appraisers  of  Merchandise— 

1.  As  to 158 

'  'Appropriated  "— 

1.  Effect  of  absence  of  expression,  in  appropriation  act 835 

Appropriation  Act— 

1.  As  to  payment  of  expenses  of  sales  of  land 365 

2.  Office  and  salary,  existing  by  terms  of 217 

Appropriation  Acts— 

1.  As  to  construction  of xx 

2.  In  relation  to  Indians 366 

Appropriation — 

1.  Application  to  objects  not  authorized 148 

2.  Apt  words  to  make  an 331 

3.  As  to  civilization  fund 366 

4.  Consular  and  diplomatic - 271 

5.  False  description  in  act  making 265 

6.  For  detection  of  frauds 249 

7.  For  expenses  of  Tenth  Census 33 

8.  For  National  Board  of  Health 221 

9.  For  office  of  Supreme  Court  reporter 296 

10.  For  payment  of  coupon  bonds  always  available .' 35 

11.  For  the  erection  of  a  monument  at  Yorktown 141 

12.  In  aid  of  State  and  local  boards  of  health 225 

13.  Limits  of  officer's  authority  over  disbursement  of 147 

14.  Mode  of  disbursement  of 296 

15.  What  is  a  legal 333 

Appropriation— Extension  Case- 
in In  this  case  the  reference  on  page  215  to  4  Opinions  should  be  to  page  123. 

Appropriations — 

1.  Amount  and  per  cent,  of  for  expenses  of  District  of  Columbia 199 

2.  As  to  District  of  Columbia 264 

3.  As  to  public  health 225 

4.  As  to  the  various  kinds  of xix 

5.  Direct-tax  acts  considered  as  to 3;U 

6.  Exhausted  balances 22 

7.  Expended  under  direction  of  National  Board  of  Health 226 

8.  Extension  of,  beyond' fiscal  year 213 

9.  For  courts  in  Territories 152 

10.  For  expenses  of  the  Government,  as  to 362 

11.  For  fiscal  year  1883,  terms  and  effect  of  act  making 216 

12.  For  general  purposes,  use  of 219 

13.  For  Government  Printing  Office 94 

H.  Mis.  37 30 
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14.  For  public  buildings,  disbursement  of T^ 

15.  For  public  schools  District  of  Columbia 3"^ 

16.  Intention  of  Congress  as  to  permanent  specific ^531 

17.  Pennanent  specific *W 

18.  Questions  as  to  whether  acts  make xii 

19.  Style  and  title  of  act  making -•-  335 

•20.  Use  of  in  board  of  health  case 3l?7 

Appropriation  Warrant— 

1.  Disposition  of '-1* 

Apt  words — 

1.  As  to  appropriations 1 331 

Arbitration — 

1.  As  to  payments  to  a  subcontractor  for  carrying  mails ^ 

Arbitrator— 

1.  Cannot  devolve  his  duty  upon  another 7^ 

'2.  Delegation  of  duty  by SI" 

Argument— 

1.  Of  Hon.  E.  C.  Camp  in  Evans's  case 11*2 

2.  Of  Richard  Crowley  in  Crowley's  case STio 

3.  Of  William  H.  Trescott  in  direct-tax  case 332 

Armi^ — 

1.  As  to  acts  of,  in  suppressing  the  rebellion x^cxviu 

2.  As  to  property  destroyed  or  appropriated  by xxxvni 

Army  Contractors — 

1.  Assignments  of 1^ 

Army  of  the  United  States— 

1.  Regulations  of 36 

Army  Segulatione — 

1.  Of  1863,  condemned  military  stores 4: 

2.  Of  1863,  par.  1032,  expenses  of  sales  of  military  stores 4') 

3.  Of  1863,  referred  to 4j 

4.  Of  1881,  par.  1622,  proceeds  of  sales  of  public  property 3d 

5.  Of  18bl,  par.  1623,  net  proceeds  of  sales  of  public  property 3^ 

6.  Of  1881,  par.  1623,  sales  of  Government  property 5^ 

7.  Of  1881,  par.  1624,  deposits  of  proceeds  of  sales :?? 

8.  Of  1881,  par.  1625,  condemne<l  military  stores 45,55 

9.  Of  1881,  par.  1625,  condemned  military  supplies 3^^ 

10.  Of  1881,  par.  1625,  sale  of  condemned  stores 3>» 

11.  Of  1881,  par.  1626,  furnishing  stores  or  property 3I» 

12.  Quotations  fipom 39 

13.  Regarding  sale  of  condemned  supplies n5 

Arrangement— (^ee  Assignment) 

Arrest — 

1.  Warrant  of :*&• 

Arthur  J  Chester  A. — 

1.  Copy  of  order  of,  as  President,  as  to  duties  of  First  Comptroller  and 

Deputy  First  Comptroller ^iM 

Articles  of  A mendmen  t — 

1.  To  the  Constitution,  as  to 34*2 

Article  JJ^ 

1.  Section  4,  of  the  Constitution,  as  to  meaning  of,."  officer'' ^" 

2.  Section  4,  of  the  Constitution  referred  to.. X* 

ArticU  ri— 

1.  Section  3,  of  the  Constitution  referred  to 3k' 
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Page. 
Asnent — 

1.  Of  parties 338 

2.  To  contracti  as  to  withdrawing.. ^ 177 

A88€89ment — 

1.  And  collection  of  daties  and  taxes 242 

2.  Circular  as  to ; 275 

3.  Of  contract  for  carrying  mails 5 

4.  Of  deficiency  tax 317 
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81.  Opinion  of,  vol.  15,  p.  484,  rescinding  contracts 102 

82.  Opinion  of,  vol.  15,  p.  523,  referred  to 311 

83.  Opinion  of,  vol.  15,  p.  527,  advertising 313 

84.  Opinion  of,  vol.  15,  p.  527,  referred  to 313 

85.  Opinion  of,  vol.  15,  p.  528,  legislation 311 

86.  Opinion  of,  vol.  15,  p.  539,  valid  contracts l'J2 

87.  Opinion  of,  vol.  15,  p.  594,  advertising 311 

88.  Opinion  of,  vol.  16,  p.  64,  mail  contracts 4 
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A  ttorney-General — Continu  ed. 

189.  Opinion  of,  vol.  16,  p.  261,  transfers  and  aasignments 126 

190.  Opinion  of,  vol.  16,  p.  262,  assignment  of  claims 33 

191.  Opinion  of,  vol.  16,  p.  262,  contracts,  claims 21 

192.  Opinion  of,  vol.  16,  p.  262,  warrants,  assignments 29 

193.  Opinion  of,  vol.  16,  p.  263,  claims 15 

194.  Opinion  of,  vol.  16,  p.  263,  warrants,  assignments 29 

195.  Opinion  of,  vol.  16,  p.  367,  relation  of  jddicial  to  executive  authority..  xxx^^II 

196.  Opinion  of,  vol.  16,  p.  494,  administrations 238 

197.  Opinion  of,  vol.  16,  p.568,  official  term 116 

198.  Who  may  perform  duties  of •  284 

Attorney  of  Itecord—{ See  A t torney, ) 

Attorney  8 — 

1.  As  to XXVII 

2.  George  L.  Douglass  and  John  W.  Douglass,  for  Atherton  &  Co 316 

Attorney's  Fee^{See  Lien.) 

Auditing  Offiotre — 

1.  Claims  which  are  to  be  examined  by 16 

2.  Original  jurisdiction  of,  defined  by  statute xxvi 

Auditor — 

1.  As  to  appeal  from  Sixth *. xix 

2.  Of  the  District,  as  to  moieties 260 

Auditor  of  the  Treasury  for  the  Post-0 ffice  Department — (See  Sixth  Auditor,) 

Auditor,  Sixth-'{S>ee  Sixth  Auditor,) 
Auditors — 

1.  Duties  and  powers  of xvii 

2.  Duties  of,  as  to  claims  and  accounts xxvi 

3.  Force  of  opinions  and  decisions  by xvii 

4.  Regarding  accounts  of  disbursing  officers 28 

5.  Valuable  and  learned  labors  of,  as  to xvii 

Authorities — 

1.  For  receiving  payment  of  claims  when  void 16 

Authority — 

1.  As  to  appointment  of  clerk's  substitute 345 

2.  As  to  inspectors  and  revenue  agents 251 

3.  For  making  advances  of  money xx 

4.  For  selling  old  material 37 

5.  General,  and  a  separate  particular 160 

6.  Given  expressly  to  one  excludes  all  others 63 

7.  Given,  includes  means  of  executing  it 52 

8.  Given  to  legislature  of  New  Mexico  by  Congress 150 

9.  Given  to  President  to  use  money  for  a  particular  purpose 225 

10.  Of  accounting  officers 135 

11.  Of  Assistant  Surgeon-General 84 

12.  Of  adjudicated  cases ^ 116 

13.  Of  Commissioners  of  District  of  Columbia  to  make  contracts 198 

14.  Of  court  or  officer  as  to  ratifying  acts  of  marshals  holding  over Ill 

15.  Of  First  Comptroller  in  relation  to  countersigning  warrants xx 

16.  Of  First  Comptroller,  judicial  and  ministerial 85 

17.  Of  Judge,  repeal  of 154 

18.  Of  officers  of  the  Post-Office  Department  over  Sixth  Auditor 1 

19.  Of  Postmaster-General  as  to  contracts  for  carrying  mallB 1 

20.  Of  Secretary  of  Treasury  to  make  regulations  for  the  redemption  of 

bonds 201 

21.  Of  Sixth  Auditor  ais  to  mail  contracts 1 
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^u/^ri^j^— Contiiiued. 

22.  Of  supreme  coart  of  the  District  of  Columbia  to  issae  letters  of  adminifr- 

tration .' 234 

23.  Of  the  President  as  to  health  appropriations 230 

24.  Plenary,  as  to 149 

25.  Purely  personal,  cannot  be  delegated  to  another 63 

26.  Relation  of  executive  to  judicial xxxviu 

27.  To  appoint  revenue  agents ^46 

28.  To  detail  clerks  to  investigate  frauds 24^ 

29.  To  make  a  contract 100 

30.  To  make  transfer  on  the  books  of  Treasury  Department,  what  consti- 

tutes   203 

31.  To  take  oath  of  office 346 

Awards — 

1.  Certificat-e  of,  as  to  illness  and  burial  of  late  President  Garfield 37T 

B. 

Bail — (See  Artest,  Impriaonment) 
Bail— 

1.  As  to  commissioners,  per  diem 270 

Bailment — 

1.  Contract  of 1^» 

Balance — 

1.  Certified  by  Comptroller  analogous  to  judgment  or  decree xxx 

2.  Due  claimant,  certificate  of,  may  be  corrected  before  final  payment xxxi 

3.  Due  Eugene  Taylor  for  carrying  mails 3 

4.  For  payment,  certified  after  appropriation : 213 

5.  Improperly  certified 2(^ 

6.  Of  contract  price,  disposition  of. '^ 

7.  Of  salary  due,  disposition  of 271 

8.  Satisfaction  of,  by  set-off xxxni 

Balances — 

1.  Allowed  and  certified 136 

2.  Authority  of  Sixth  Auditor  in  certifying 1 

3.  Certification  of 213 

4.  Certified  against  executive  officers xxxix 

5.  In  favor  of  Sanborn  suspended 213 

6.  Of  accounts  duly  certified ^ 

7.  Of  claims  which  are  to  be  certified  by  Comptroller 1*^ 

Banking  InsUiuiions — 

1.  In  Great  Britain,  indorsements  of  incorporated 1^1 

Bank  Note — 

1.  Recovery  of  value  of  destroyed 1^^ 

Bank  Notes — 

1.  Trover  will  lie  against  finder  of 1® 

Banks — 

1.  And  their  depositors,  rule  as  between 1"^ 

2.  Usage  of,  in  paying  checks 1^' 

Bar— 

1.  As  to  claims ^' 

BametVs  Case 2tt> 

Barnett,  W,  H,— 

1.  Party  in  Bamett's  case ^^^ 

-Bate*,  Edward — 

1.  Attorney-General,  quoted  as  to  contracts 1^^ 
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Page. 
Bajhy,  S,  P.- 

1.  Party  in  soamau  relief  case 138 

Bearer — 

1.  Whole  bond  payable  to 202 

Beneficiaries — 

1 .  Of  the  fund  appropriated  for  sanitary  purposes 226 

Bill  of  Interpleader — 

1.  As  to  registered  bonds 191,286 

Bills— 

1.  For  expenses  of  detection 245* 

'Z,  Indorsed  in  name  of  husband  by  wife 80 

Bills  of  Exchange— 

1.  As  simple  contract  debts 2^5 

2.  As  to  salary  of  ministers  and  consuls  abroad 26 

Bitters— 

1.  And  spirits  enumerated  as  articles  subject  to  stamp  tax 134 

2.  As  to 130 

Black f  Jeremiah  S, — 

1.  Attorney-General,  quoted  regarding  claims 21 

2.  Opinion  of,  as  to  duty  of  Attorney-General xvi 

Bla  n  k-  J  ssign  men  te — 

1.  Validity  of 202 

Blank  Indorsements — 

1.  Authority  to  agent  under 202 

Blood  Money — 

1.  Paid  by  clerks  to  brokers 17 

Blue  Book— 

1.  Of  the  Bahamas,  as  to  errors  in  statutes 283 

Board  of  Audit— 

1.  As  to  illness  and  burial  of  late  President  Garfield 372 

Board  of  Health  Case 221 

Board  of  Me^iUh- 

1.  Act  establishing,  quoted  from  as  to  National 221 

2.  Appropriation  for  National 221 

3.  As  to  use  of  appropriations  for .• 396 

4.  Operations,  and  recommendations  to  Congress 226 

Board  of  Visitors — 

1.  Government  hospitals 59 

Boards  of  Health— 

1.  Stateand  local 221 

Bonded  Officers — 

1,  As  agent  to  disburse  money 155,159 

Bond— 

1.  Astore^leraptiouofhalfof 201 

2.  Fiscal  officers  of  the  Treasury  Department  required  to  give  a 65 

3.  Material  obligatory  part  of,  must  .be  produced  for  redemption 201 

4.  May  be  paid  in  full  on  presentation  of  a  part 203 

5.  Of  disbursing  officer 303 

6.  Of  executive  officer  as  to  suit  on xxxix 

7.  Official  of,  depositary 185 

8.  Of  officer  holding  over 115 

9.  Sometimes  paid  twice 18 

Bonds — 

1.  And  interest  checks,  transfer  and  control  of 179 

2.  Appropriation  for  redemption  of 200 
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Bond8 — Continued. 

3.  Ab  a  trust  fund m 

4.  Assignment  of 23,35 

5.  As  to 242,285,286 

6.  As  to  control  of 190 

7.  As  to  controverted  qnestions  of  ownership xxxiv 

8.  As  to  ownership  of 192 

9.  As  to  rights  of  ceBtais  que  trust xxxiv 

10.  As  to  transfer  of. xxxrv 

11.  Cancellation  and  destruction  of 201 

12.  Claim  for  transfer  of W 

13.  Classes  of,  authorized  by  loan  acts 204 

14.  Difference  between  registered  and  coupon 2?8 

15.  Issued  and  inscribed  with  the  assent  of  the  husband  in  the  name  of  his 

wife 171 

16.  Legal  origin  of ,  201 

17.  Marriage  contract,  as  to  disposition  of 170 

18.  Negotiability  of \rl 

19.  Of  the  United  States,  coupon  or  registered 2^ 

20.  Of  wife  claimed  by  husband 170 

21.  Payment  of,  after  maturity 194 

22.  Registered  in  name  of  deceased  executor,  disposition  of 190 

23.  Reissue  of '^'^ 

24.  Sale  of 194 

25.  Statutes  authorizing  issue  of  Govemmen t 201 

Bonds  of  Indemnity — 

1.  As  todrafts 241 

BoutweUf  George  S. — 

1.  Instructions  of,  as  Secretary  of  the  Treasury,  regarding  sale  of  old  mate- 
rial   45 

Boicdish,  Kate  R. — 

1.  Party  in  false  description  caso "^ 

Branch — 

1.  Of  the  public  service 355 

2.  Of  the  public  service,  as  to  construction  of  expression ^ 

3.  Of  the  public  service,  what  is  and  what  is  not l5o9 

Branches — 

1.  Of  executive  power,  as  to '^^ 

2.  Of  the  Government,  as  to  interference  with  the  executive  department.,  xn 
^rfocA— 

1.  Of  subcontract  for  carrying  mails 10 

Bribery — 

1.  As  to 24 

Brief— 

1.  Of  William  Lawrence,  copy  of,  referred  to,  as  to  sale  of  Indian  lands. . .  370 
Briefs 

1.  Written  or  printed xxrai 

Brokers — 

1.  Clerks  borrowing  money  of 1" 

2.  Taking  orders  for  pay  f5pom  clerks 1^ 

Brown,  Joseph  E, — 

1.  Governor,  proclamation  of -^ 

BuildingSy  Pi*6Ko— (See  Public  Buildings.) 
Bundy's  Case— 

1.  Re-examined ^''^ 
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Bureau  of  Accounts — 

1.  In  Department  of  State 349 

Bureau  of  EngravinQ  and  Printing — 

1.  Exchange  of  old  printing-presses  for  new ^ 53 

Bureaus — 

1.  As  to  work  performed  in  the  various xx 

2.  In  Department  of  State 1 349 

3.  In  Treasury,  oS  to 247 

Burial — 

1.  Of  late  President  Garfield 372 

Bushy  W,  S,^ 

1.  Attorney  in  Dorsey's  appeal  case 

Butler,  General  B.  F,— 

1.  Authority  given  to,  by  Secretary  of  War 85 

By-Laws — 

1.  Of  corporations,  as  to  indorsements 190 

C. 

Called  JHwi<f*— (See  Bonds,) 

1.  As  to  payment  of xxvn 

Call  for  Payment — 

1.  Of  United  States  bonds 200 

Camp,  Hon.  E.  C. — 

1.  Attorney  in  Evans's  case p 112 

Candidates — 

1.  As  to  contest  for  place  of  Representative  in  Congress 322 

Canon — 

1.  Of  public  policy,  as  to  contracts 18 

Capacity — 

1.  As  to  distilleries 318 

2.  Of  wife  as  to  disposition  of  securities 175 

Caption — 

1.  False  description  in,  of  schedule  of  claims 267 

Cases— 

1.  Adjudicated  by  courts  unsatisfactory,  except  as  they  rest  on  principle..      113 

2.  Table  of vii 

Cases  and  Subjects — 

1.  Table  of,  in  their  respective  order xi 

Cashier— 

1.  Of  bank,  as  to  indorsements 189 

2.  Of  bank,  i>ower  to  delegate  duties  of 62 

Cash  payments — 

1.  Of  claims 297 

Celebrate — 

1.  Derivation  of 143 

Celebration — 

1.  Meaning  of 143 

Census — 

1.  Appropriation  for  Tenth 33 

Centennial  Anniversary — 

1.  Ofthe  battle  of  Yorktown,  date  of 142 

Centennial  International  Exhibition — 

1.  As  to  celebration  of 144 
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Certificate —    - 

1.  As  to  correction  of,  before  final  payment xxxii 

2.  As  to  indorsement  of  draft 190 

3.  Given  to  master  of  vessel  regarding  destitute  seamen d? 

4.  Of  acknowledgment  of  assignment :304 

5.  Of  Clerk  of  House 323 

0.  Of  election  to  Congress ^H 

7.  Of  Speaker  of  House im 

d.  Second  Comptroller's,  effect  of :2l57 

9.  To  a  printed  blank,  as  to  indorsement  of  registered  bonds '. *2^ 

Certificate  of  Board  of  Audit— 

1 .  As  to  illness  and  burial  of  late  President  Garfield 376 

Cerlificatee—  • 

1.  Of  judge  not  conclusive  on  accounting  officers 155 

2.  Of  ser^'ice  of  clerks  unappropriated  for :0 

3.  On  accounts,  practice  of  Treasury  Department  as  to 213 

CerHficationr- 

1.  Of  accounts ir>4 

Certified  Balance— 

1.  Authority  to  recall  settlement  having  a ^xxxni 

2.  Effect  of,  as  evidence xxxix 

Certifying  Balancea— 

1.  Arising  on  accounts,  as  to xx^^ 

Cestui  que  Trw*— (See  Guardian.) 

1.  As  to  transfer  of  registered  bonds 190 

Chargee — 

1.  Asto 339 

2.  Fees  and  emoluments,  as  to  retention  of,  by  district  attorney 1:^ 

Charter^— 

1.  Of  a  corporation 14,31 

Check— 

1.  As  a  negotiable  instrument , 34 

2.  Effect  of  issuance  on,  upon  warrant xxxiii 

3.  If  lost  or  destroyed 32 

4.  Issued  by  disbursing  officer 14 

5.  The,  is  not  money 32 

6.  The,  is  not  payment ^S 

7.  Upon  the  Secretary  of  the  Treasury,  First  Comptroller  as  a xxi 

Checke— 

1.  Circular  asto 187 

2.  Disbursing  officers  can  draw,  only  in  favor  of  person  to  whom  payment 

is  made ^ 

3.  Indorsemeut  of 14 

4.  Instructions  relative  to ft7 

5.  Of  disbursing  officers &J 

6.  Payable  to  order l'?7 

7.  To  be  drawn  on  depositaries  for  disbursements t^l 

8.  Usage  of  banks  in  paying l^ 

9.  With  indorsements  in  full Iw? 

Cherokee  Indiana— 

1.  As  to  removal  of  certain  North  Carolina 3iW 

Chief  Clerk— 

1.  In  office  of  First  Comptroller  had  no  administrative  powers 61 

2.  In  office  of  the  Commissioner  of  Internal  Revenue ti^ 

3.  Of  Comptroller's  office  not  the  deputy  of  the  Comptroller 61 
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Chief  Clerk — Continued. 

4.  Office  of,  in  First  Comptroller's  office  abolished 61 

5.  Of  House,  as  to 362 

Chirf  Clerka— 

1.  Of  bureaus,  duties  of,  performed  by  deputies 61 

Chief  Justice — 

1.  Of  Territory  of  New  Mexico,  letter  of,  to  Attorney-General  Brewster  re- 
ferred to 149 

Chief  of  Bureau— 

1.  As8Lstant*or  deputy  of,  may  perform  duties  of 283 

Chief  Superriaors — 

1.  Of  elections,  accounts  of,  certified  by  judge  of  court 153 

Cholera-- 

1.  Prevention  of  spread  of 223 

ChoH  in  Action — 

1.  Situs  of  a 233 

Chosea  in  Action — 

1.  Right  of  husband  to  wife's 174 

2.  Title  to 271 

Cigare-^ 

1.  And  other  articles 252 

Circuit  Court — 

1.  As  to  power  of,  to  command  withdrawal  of  money  from  the  Treasury. ..  xl 
Circuit  Court  Cammissumera— 

1.  As  to  criminal  Jurisdiction  of 89 

Circular— (See  Regulatian,) 
Circular — 

1.  As  to  checks,  disbursing  officers  and  depositaries 187 

2.  Concerning  assessments  as  to  distilling,  copy  of 396 

3.  Concerning  rewards  to  informers,  copy : 244 

4.  Information  as  to  health  supplies 397 

5.  Instructions  to  disbnrsing  officers 86 

6.  July  31,  1873,  as  to  informers 207 

7.  Of  April  6,  1881,  as  to  indorsements,  copy  of '. 189 

8.  Of  Attorney-General,  as  to  warrants 92 

9.  Of  Secretary  of  the  Treasury,  as  to  taxes 275 

10.  Of  Sixth  Auditor,  regarding  pay  drafts 123 

11.  Regulations  of  the  Treasurer  as  to  redemption  of  the  currency  quoted 

from 167 

12.  To  claimants  for  services  and  expenses,  as  to  illness  and  burial  of  late 

President  Garfield 372 

Citizenship— 

1.  National  and  State 237 

2.  Of  native  wife  of  alien  husband 173 

Civil  Action— 

1.  As  to  judicial  proceedings  against  accounting  officers xxxvi 

Citil  Liability— 

1.  In  damages  of  officers  for  a  malicious  act xxxvii 

Civilization  Fundr— 

1.  Asnet  proceeds  of  sales  of  lands 367 

2.  As  to 365 

3.  Disposition  of : 372 

4.  Indian  tribes 371 

CiHl  Jurisdiction— 

1.  As  to  circuit  court  commissioners 89 
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Civil  Officer— 

1.  As  to 24T 

2.  Jadge  Story's  remarks  upon  meaning  of  expression 35e 

Civil  BighU— 

1.  Asto 342 

Civil  War— 

1.  As  to 336 

2.  Invitation  to  abandon 33$ 

Claim — (See  IntereBt) 

1.  Against  OoTemment  as  a  chose  in  action .' 233 

2.  Against  the  United  States,  assignment  of 127 

3.  Against  United  States,  effect  of  local  laws  on 237 

4.  Assignment  before  allowance  of,  is  Toid 29 

5.  As  to  colonization 340 

6.  As  to  conclasiveness  of  allowance  for 13 

7.  As  to  decree  of  court  requiring  an  assignment  of xl 

8.  As  to,  made  against  any  ezecutlTC  Department xxxvin 

9.  As  to  revocation  of  allowance  of xxxn 

10.  As  to  rival  claimants  demanding  payment  of  the  same jjlxu. 

11.  As  to  successive  stops  taken  in  prosecuting  a xxnu 

12.  As  used  in  statutes 23 

13.  By  widow  for  salary  of  deceased  contestant 326 

14.  Construed  as  including  liquidated  demands 13 

15.  Designed  to  apply  to  every  money  demand 19 

16.  Disallowed  in  exigency  case Ill 

17.  Exceptions  regarding  assignment  of 36 

18.  Final  action,  as  to  authorizing  payment zxYin 

19.  Final  adjustment  of xxs 

20.  For  advertising 309 

21.  For  commissions  as  disburing  agent 157 

22.  For  fines,  penalties,  and  forfeitures 4 

23.  For  refund  of  deficiency  tax 318 

24.  For  transfer  of  bonds 190 

25.  In  Court  of  Claims  as  to  seizures ^□□c\iii 

26.  In  favor  of  Sanborn,  reported  to  Speaker  of  House 213 

27.  In  the  statute,  as  to  the  word 13 

28.  Is  not  negotiable  at  common  law IS 

29.  Meaning  of 19 

30.  Milton  quoted  fit)m  regarding 2d 

31 .  Of  ci tizen  of  United  States  against  foreign  Government 395 

32.  Offormer  holder  of  bond,  how  defeated 804 

33.  Of  husband  to  United  Stetes  bonds  of  wife 170 

34.  Of  Samuel  P.  Evans  for  compensation 113 

35.  Over  person  held  to  service  or  labor 20 

36.  Payment  of,  demanded  by  an  executor,  as  to xu 

37.  Payment  of,  to  agent  acting  under  power  of  attorney 14 

38.  Payment  of,  to  financial  officer  of  coriK>ration 14 

39.  Payment  of,  to  wrong  claimant .xxxix 

40.  Presented  by  substituted  attorney 313 

41.  Prosecution  and  recovery  of 236 

42.  Recovery  of,  in  District  of  Columbia 191,236 

43.  Supreme  Court,  definition 2i) 

44.  To  compensation  under  Sanborn  contract 2^ 

45.  To  compensation,  valid,  cannot  be  created  by  party  who  aete  for  Gov- 

ernment without  authority  of  law Ill 

46.  Transfer  before  allowance  of,  is  void 2> 
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C/aiw— (See  interest) — Continued. 

47.  Warrant  for  payment  of,  by  Secretary  of  Treasury 16 

48.  Webster's  definition  of 19 

49.  When  disallowed , 156 

50.  Where  amount  in  controyersy  exceeds  three  thousand  dollars xxxviii 

51.  Where  decision  will  affect  a  class  of  cases xxxviii 

52.  Where  decision  will  furnish  a  precedent  for  future  action xxxviii 

Claim  AgenU — 

1.  Act  prohibiting,  from  becoming 439 

CJaimant — 

1.  As  to  reference  to  Court  of  Claims xxxviii 

2.  Consent  or  denial  of,  as  to  set-off 209 

3.  Court  may  give  relief  to  rightful xxxix 

4.  Deceased,  as  to  Treasury  drafts 231 

5.  Judicial  remedy  for xxxvii 

6.  Payment  after  death  of 24 

7.  Payment  of  claim  to  wrong xxxix 

8.  Payment  to,  of  annual  income  tax 279 

9.  Befnsal  to  surrender  draft  to 241 

10.  Belation  between  attorney  and 914 

11.  Right  of,  to  revoke  authority  of  his  attorney 313 

12.  Right  to  set-off  moneys  legally  due  a 205 

13.  Toaseat,  t^iodeinre 327 

14.  When  denying  his  indebtedness  as  to  set-offs xxix 

Claim4U^U — 

1.  Against  the  United  States,  writ  of  mandamus  by xxxvi 

2.  Assignment  of  claims  against  the  Qoveminent  by xx 

3.  Regulations  in  Departments  as  to xxvii 

4.  Rights  of XXVII 

5.  Tableof ix 

Clame^Aesign'memt  due 13 

Claim$^ 

1.  Action  of  accounting  officers  of  Treasury  Department  as  to xxx  v 

3.  A4Jostment  of,  and  exercise  of  executive  and  not  of  Judicial  power xxxix 

3.  Against  District  of  Columbia 13,28 

4.  Against  Government,  Lawrence's  law  of 343 

5.'  Against  the  Government,  as  to xxiu 

6.  Against  United  States,  as  to 213 

7.  Against  United  States,  payment  of 13 

8.  Allowance  of xxxix 

9.  Allowed  by  Congress .- .' 19 

10.  Allowed  by  Fourth  Auditor 266 

11.  Allowed  by  Third  Auditor 266 

12.  Approval  of 148 

13.  Assignment  of.l 15 

14.  Assignment  of,  against  the  United  States,  as  to xui 

15.  Assignment  of  salary  not  yet  due 395 

16.  Assignment  of,  should  not  be  recognized 18 

17.  Assignment  of,  when  void 15 

18.  Assignments,  transfers  of 1 13,348 

19.  As  to  assignment  of , xx 

20.  As  to  controverted  questions  of  ownership xxxiv 

21.  As  to  determination  of  conflicting  rights  of  parties xxx vii 

22.  As  to  evidence  to  enable  accounting  officers  to  pass  upon xxx i v 

H.  Mis.  37 31 
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23.  As  to  examination  of xxxix 

24.  As  to  foreign  guardians ITl 

25.  As  to  injunction xxxvi 

26.  As  to  judicial  interference  with  action  of  accounting  officers xxxiv 

27.  As  to  jurisdiction  of  accounting  officers  over xxii 

28.  As  to  mandamus xxxvi 

29.  As  to  number  of,  disposed  of  each  year xxinn 

30.  As  to  payment  of xxxix 

31.  As  to  receiving  and  exau.ining xxvi 

32.  As  to  reference  of,  to  Court  of  Claims xxxv 

33.  As  to  satisfaction  of,  disputed  or  controverted xl 

34.  Auditing  and  payment  of -S 

35.  Balances  of,  certified  by  Comptroller 16 

36.  Collected  under  powers  of  attorney 13 

37.  Committee  of,  in  Congress 21 

38.  Comprehensive  meaning  of 13 

39.  Constructions  of,  meaning  of ^ 

40.  Control  of  Secretary  of  the  Treasury  over xxx^iii 

41.  Disallowance  of 162 

42.  Due  to  the  United  States,  as  to , xxix 

43.  Eflfect  of  allowance  of xxv 

44.  For  horses  and  other  property ^66 

45.  For  proceeds  of  captured  or  abandoned  property xxx^in 

46.  For  salary  and  pay  due  Army  officers 13 

47.  For  trial  and  adjudication  ^ xxx^^II 

48.  For  unliquidated  damages   1 

49.  Founded  upon  law  of  Congress xxx\-u 

50.  Founded  upon  regulations  of  Executive  Departments xxxvii 

51.  Growing  out  of  the  illness  and  burial  of  late  President  Garfield 37^ 

52.  Include  all  liquidated  and  unliquidated  demands 19 

53.  Included  in  assignments  by  operation  of  law \'^ 

54.  Included  in  assignments  under  act  May  8,  1792 13 

55.  Included  in  assignments  under  act  of  June  30,  1864 13 

56.  Included  in  assignments  under  special  statutes 13 

57.  Included  in  voluntary  assignments 13 

58.  Including  salaries  are  not  assignable,  usually d^ 

59.  Lien  upon xxxvii 

60.  Manner  and  order  of  prosecuting xxviii 

61.  Mode  of  proceeding  to  secure  payment  of !♦> 

62.  No  assignment  of  salaries  can  generally  be  made :;4 

63.  No  law  for  assignment  of Ir 

64.  Officers  or  tribunals  authorized  to  act  on xxvi 

65.  Of  informers *iO: 

66.  On  which  drafts  have  been  issued 5iS 

67.  Paid  by  disbursing  officers xxvii 

68.  Payment  of 190,220,265.2^7 

69.  Payment  of,  to  financial  officer  of  corporation 14 

70.  Pendin g,  for  consideration  of  accounting  officers,  as  to xxjl vii 

71.  Power  of  Congress  to  examine 279 

72.  Prohibition  of  assignment  of 1^ 

73.  Prosecuting li» 

74.  Purchasers  of .' X» 

75.  Questions  arising  in  relation  to xx 

76.  Reported  to  Congress  for  consideration ^ 
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77.  Statutory  power  to  examine  allow  or  pay xxxix 

78.  Upon  the  United  States 19 

79.  Voluntary  payment  of,  to  foreign  guardian 181 

80.  Warrant  for  payment  of,  countersigned  by  First  Comptroller 16 

81.  Which  are  to  heexamined  by  auditing  officers 16 

Claims  Conimiaaions — 

1.  Between  this  and  other  nations 2.*^ 

Claims  Filed— 

1.  Growing  out  of  illness  and  burial  of  late  President  Garfield 379 

Claims  for  Damages— 

1.  Jurisdiction  of  Court  of  Claims  as  to xxix 

Class  of  Cases— 

1.  Claim  where  decision  will  affect  a xxxviit 

Classes — 

1.  Of  public  contracts 102 

Classes  of  Questions — 

1.  Which  come  before  the  First  Comptroller xviii 

Clause — 

1 .  An  act  providing  general  legislation,  effect  of 347 

2.  In  a  subcontract  for  carrying  mails 1 

3.  Of  contract,  a  void 7 

Clauses — 

1.  Of  statutes,  as  to  construction 277 

Clerical  Errors — 

1.  Effect  of,  in  .statutes 282 

Clerk— (See  Agent.) 

1.  As  a  general  or  special  agent  or  inspector 247 

2.  Definition  of,  by  Bouvier 248 

3.  To  superintendent  of  public  schools 305 

Clerk-hire — 

1.  As  to 299 

Clerk  of  Court— 

1.  Compensation  of 153 

Clerk  of  House — 

1.  As  to  advertising 309 

2.  As  to  roll  of  membership 323 

Clerk»-T- 

1.  Appointment  of,  to  investigate 241 

i.\  Authority  of  Secretary  of  the  Treasury  as  to 220 

3.  Borrowing  money  from  brokers : 17 

4.  Detail  of,  for  duty  away  from  Washington 242 

5.  Distribution  of,  among  tlie  various  bureaus  in  the  Treasury  Department.  251 

6.  In  Departments  at  Washington,  service  of. 247 

7.  In  service  of  Census  unappropriated  for 33 

8.  Regulations  for  the  conduct  of 251 

Clerks'  Investigation  Case 241 

Clerkships — 

1.  Change  in  grade  and  compensation  of 215 

Clerks'  Salary— 

1.  Substitute  to  receive  part  of 345 

Cobb,  Hoivell — 

1.  Secretary  of  the  Treasury,  opinion  by,  as  to  permanent  legislation 305 

Cockburn,  Sir  A, — 

I.  Qnotation  from,  as  to  constrnction xxv 
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Coin — 

I.  Redemption  of  currency  iu 1^ 

ColbatW9  Caae m 

Colhath,  8.  JBT.— 

1.  Party  in  Colbath'e  ca«e 2*) 

Collection — 

1.  As  to  proYiflions  for,  of  abandoned  property xxxvm 

2.  Of  duties  and  taxes iAi 

3.  Of  taxes STo 

ColUoUon  Dutriot — 

1.  Duties  to  be  performed  in 2r4 

ColleeHons — 

1.  Made  under  power  of  attorney I* 

Colleotor  of  Cu9tom9 —  > 

1.  As  to  construction  of  public  buildings 1-Vi 

Colleetors^ 

1.  Districts  assigned  to l.> 

Colleoiora  of  Cu9toma— 

1.  Asdisbursiug  agents 1*>> 

2.  Required  to  disburse  moneys  for  the  construction  of  public  buildings. ..      l.^ 
Collectors*  Ofioes^ 

1.  Examinations  of iS^yi 

Collectors  of  Internal  Bevenue— 

1.  District-s  assigned  to 15« 

2.  Investigation  of  office  of «I 

Collinsy  B.  jy.— 

1.  Party  in  clerk's  iuTestigation  case 243 

Colonixation — 

1.  Of  people  of  African  descent *. SS2 

Color  o/i^i^ikt— (See  Eight.) 
Combe  Leslie — 

1.  Party  in  Gibson'sease »l 

Commentaries — 

1.  As  to XXIII 

Commercial  Usage — 

1.  As  to  indorsements TJl 

Commis  sary  of  Subsistence^ 

1.  As  to  claim  of xxxtii 

Commissarg  Stores— 

1.  Sales  of. ;» 

Commissioner  of  Customs— 

1.  As  to  appellate  jurisdiction  exercised  by xxvi 

2.  As  to  payment  of  claims SB 

Commissioner  of  General  Land  Office — 

1.  Demands  settled xx 

2.  Duties  of,  as  to  claims  and  accounts xxiri 

3.  Letter  of,  as  to  sales  of  land V^ 

Commissioner  of  Indian  Affairs — 

1 .  Consent  of,  as  to  assignments  of  contracts  with  Indians 1^ 

Commissioners*  Per  Diem  Case 2ft? 

Commission — 

1.  As  to  a  right  to  a  seat  in  Congress 3^ 

2.  lutemational  prison 3^ 

3.  Of  Major  Burt,  expiration  of U^ 
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Fftge. 
Commi8»ions— 

1.  Allowed  to  postmaster  for  conBtmction  of  pablio  buildings 155 

2.  As  disbursing  agent,  claim  for 157 

3.  Asto 339 

4.  Of  H.  S.  Hiiidekoper  not  allowed 15« 

Commiifioner— 

1.  As  to  school  farms 340 

Commitinoner  of  Deedi — 

1.  Asto  acknowledgments 190 

Commitsioiier  of  Internal  Bwenite— 

1.  Allowance  by  refunding  claim 129 

2.  Asto ^ 242 

3.  As  to  transfer  and  suspension 253 

4.  Authority  of,  as  to  appointment  of  investigators 242 

5.  Authority  of,  to  revoke  allowance  of  claims  made  by xxxii 

6.  Decision  of,  as  to  Malakof  Bitters 129 

7.  Discretionary  power  of , 135 

8.  Fees  prescribed  by 252 

9.  Finding  of 134 

10.  Judgment  of,  conclusive  regarding  questions  of  fact 131 

11.  Letter  of,  in  Sanborn's  case 207 

12.  Powers  of,  cannot  be  delegated 8^ 

13.  Reports  of,  as  to  direct  tax  acts 334 

14.  Schedule  of  refund  claims  submitted  by 276 

( 'ommisaioner  of  Pat^niB^ 

1.  Decision  of,  conclusive 77 

CommUHonera^iSee  AgenU») 

1.  Of  circuit  courts,  aeooonts  of 154 

2.  Of  District  of  Columbia,  as  to  disbursements  by ^ xix 

3.  Of  District  of  Columbia,  as  to  lotteries 260 

4.  Of  District  of  Columbia  in  relation  to  making  contracts 196 

5.  District  of  Columbia,  settlement  of  accounts  of 309 

6.  To  make  investigations,  authority  to  appoint 248 

7.  Warrants  issued  by 89 

8.  Who  may  be  appointed 92 

f'ommitte9—{Bw  LunaHa,  Foreign  OHardiane), 

1.  Authority  of 144 

2.  Authorized  to  select  site  for  monument  at  Yorktown 141 

3.  To  select  site  for  monument  provided  tbr 142 

fommUleeon  Arrangements — 

1.  Provisionfor 143 

Common  Council — 

1.  Authority  of 109 

Common  Lawi- 

1.  In  force  unless  repealed  by  statute 32 

2.  Of  Executive  Departments 171 

3.  Principles  of,  considered  as  to  payment  of  claims 16 

4.  Principles  stated 191 

Common-Law  Bule — 

1.  Application  of,  as  to  disposition  of  Government  bonds 1  Ti> 

2.  As  to  interest  checks 176 

3.  As  to  letters  of  administration 231 

4.  Regarding  assignment  of  negotiable  securities  by  a  married  woman 176 

^  ommon  Property — 

1.  Of  husband  and  wife  invested  in  bonds  in  f&voT  of  wife 171 
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Common  Sense — 

1.  Should  prevail  in  construct iou 2?-{ 

Compound  lAquor— 

1.  Liability  of,  as  to  stamp  tax l:!i' 

Comjtrthending  Words — 

1.  Considered  as IM 

Compensation — 

1.  And  fees  prescribed  by  statute,  not  payable  to  United  States  marshal, 

holding  over Ill 

2.  Asto  additional *!4 

3.  As  to  assignment  of a sx 

4.  De  facto  officers  not  entitled  to 32? 

5.  Due  a  contractor,  assignment  of 1^ 

6.  For  making  disbursements io" 

7.  For  past  services,  assignment  of ' '^A 

8.  For  preparing  Digest 3*^- 

9.  For  publishing  proposals  for  carrj'ing  mails 3<}y 

10.  For  publishing  proposals  to  be  prescribed  by  Postmaster-General 'M 

11.  Of  clerk  of  court l'- 

12.  Of  informers *i«i' 

13.  Of  inspectors 2?1 

14.  Of  Members,  monthly  payment  of 32:: 

15.  Of  postmasters  of  the  fourth  class,  asto /. xxi 

16.  Of  Reporter  of  Supreme  Court ;»<' 

17.  Of  Senators  and  Representatives,  as  to xk 

18.  Of  si>ecial  agents , '^n 

19.  Per  diem  changed  to  annual 21' 

20.  Powers  of  attorney  and  assignments  to  receive '^ 

21.  Prescribed  for  serving  venires  and  summoning  jurors 1**^ 

Compensations— 

1.  For  two  positions , S't' 

2.  Of  postmasters,  as  to xxi 

ComptroUer— 

1.  Action  of,  open  to  inquiry  in  suit  on  bond xxxix 

2.  Asto  certifying  balance  due  a  claimant xxxii 

3.  As  to  considerations  of  questions  submitted  to xLii 

4.  Balances  of  claims  certified  by l'^ 

5.  Conclusive  effect  of  judgment  of,  charging  a  liability zs's.w 

6.  Decision  of,  not  subject  to  be  changed  or  modified x^T. 

7.  Decision  of,  only  determines  matters  actually  passed  upon iM^ 

8.  Execution  of  judgment  of,  as  to xxxii 

9.  Finality  of  judgment  of xxsi 

10.  General  approval  of,  jurisdiction  exercised  by x vii 

11.  Mandamus  will  not  lie  against '- 

12.  Sixth  Auditor  is  also  a 1* 

13.  To  jud^f  of  questions  of  law  and  fact "1 

Comptrotfei-^s  Case *-^ 

Comptrollers — 

1.  As  to  appellate  jurisdiction  exercised  by xxm 

2.  Certifying  claims -•* 

3.  Effect  of  decisions  of xm 

4.  Regarding  accounts  of  disbursing  officers 2^ 

5.  To  decide  what  are  legal  vouchers xxx 

Comptrollers^  Decisions — 

1.  Conclusiveness  of,  upon  the  executive  branch  of  the  Government .xxmi 
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Page. 
Conchisireneas — 

1.  As  to  the  common-law  principle  of xxx 

Cmclusion — 

1.  Of  rights  of  parties 181 

Condemned  Clothing — 

1,  Salesof 55 

Condemned  Stores — 

1.  And  other  army  supplies,  sale  of 36 

Condition  Precedent— 

1.  As  to  notice  of  subcontractor  for  carrying  mails 9 

2.  To  assignment  of  bonds 290 

Coudiiionn  Preofdent — 

1.  Of  act,  effect  of  unreasonable  delay  in  accepting 331 

2.  Prescribed  by  section  12,  act  June  7,  1862 331 

Condition  Subsequent — 

1.  As  to  notice  of  subcontractor  for  carrying  mails 10 

Conflict— 

1.  Apparent,  between  sections  255  and  3657,  Revised  Statutes 160 

Conflict  of  Laws— 

1.  Regarding  marriage  and  rights  under 175 

Conflicting  Decisions — 

1.  As  to xui 

Conflicting  Descriptions — 

1.  lu  an  appropriation  act 280 

Congress— (See  Constitutional  Laic,  Crowley's  Case  in  index.) 

1.  Action  of,  as  to  payment  to  assignees 33 

2.  Allowance  by,  of  salary  to  widow  of  deceased  officer 270 

3.  As  to  membership 323 

4.  As  toprinui  facie  right  to  a  seat  in 326 

5.  As  to  the  acts  of xxiii 

6.  Authority  given  by,  to  Legislature  of  New  Mexico 150 

7.  Authority  of,  overDistrict  of  Columbia 238 

8.  Authority  of,  over  Territories 152 

9.  Control  of,  as  to  payments  by  the  Treasury  Department xvii 

10.  Decisions  of 279 

11.  Intention  of,  in  making  amendments 219 

12.  Joint  resolution  of,  as  to  reconstruction 344 

13.  Power  of,  as  to  claims 279 

14.  Power  of,  over  salary  due  deceased  public  officer 270 

lo.  Prohibitory  power  of 148 

16.  When   inteudinj?  allowance  or  statement  of  a  claim  to  be  conclusive, 

should  use  explicit  language 13 

Congressmen — 

1.  Becoming  claim  agents,  act  prohibiting ^ 439 

2.  Constitutional  prohibitions  relating  to 434 

Consent — 

1.  Of  husband,  when  required,  for  wife's  transfer  of  securities 170 

2.  Of  parties,  as  to  application  of  a  particular  local  law 177 

3.  Of  Postmaster-General  to  transfers  or  sublettiugs  of  contracts  for  carry- 

ing mails 6 

Consequences — 

1.  Construction  that  would  lead  to  absurd 331 

Consideration — 

1.  Equitable  interests  as  to  transfer  of,  for  a  sufficient 203 
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ConwU — 

1.  Of  1907,  disposition  of 191 

1.  Article  I,  sec.  6,  CongrsssmeDy  offioe 436 

2.  Article  II,  section  2,  referred  to 113,115,358 

3.  Article  II,  section  2,  clause  2,  President,  nominations 446 

4.  Article  lY,  section  3,  clanse2,  claims.. 20 

5.  Article  VI,  sections,  referred  to 346 

6.  Assignment  of  powers  by 360 

7.  As  to  constmction  of xxni 

8.  As  to  defeat  of 114 

9.  As  to  oath  of  o£Bce 346 

10.  As  to  the xxin 

11.  Clause  2,  section  3,  person  held  to  service  or  labor,  claim  for SO 

12.  Construction  of,  regarding  claims 20 

13.  Departments  of  the  Government  created  by xxiu 

14.  Executive  construction  of *. xxui 

15.  Gives  conduct  of  Government  to  distinct  branches 93A 

16.  Power  given  by,  to  Congress,  as  to  salaries 2T0 

17.  Powers  of  the  President 230 

18.  Protects  salary  of  President  and  Judges  of  courts 119 

19.  Provisions  of,  as  to  who  is  an  officer 35S 

Constitutional  Amendment* — 

1.  Adoption  of 342 

Constitutional  Late^~ 

1 .  The  Constitution,  Article  I,  section  6,  does  not  prohibit  a  person  who  is  pn>- 
fessionally  retained  under  sections  363  and  366  of  the  Revised  Statutes 
ftom  being  a  member  of  Congress,  becausesuch  retainer  is  not  an  office. 

(See  14  Opinions,  409,  Williams,  Attorney  General,  July  3,  1874) ^^oT) 

Construction — 

1.  As  to  exceptions 36^* 

2.  As  to  interpretations 36!? 

3.  As  to  modiacation 36?^ 

4.  As  to  provisos 36S 

5.  As  to  repeals 366 

6.  Contemporaneous,  as  to  what  .is  law 355 

7.  Giventoactof  June  27, 1864 119 

8.  Giventoactof  June  23,  1874 119 

9.  Given  to  section  49,  Revised  Statutes 32^ 

10.  Given  to  statutes  regarding  assignments  by  public  officers  of  future 

salary •-  34 

11.  Of  act  of  1874 122 

12.  Of  appropriation  acts,  as  to xs 

13.  Of  appropriation  acts,  geneial  rule  for 20^ 

14.  Of  a  statute 6 

15.  Of  deeds  and  wills 2^ 

16.  Of  one  clause  aided  by  language  of  another 3^5 

17.  Ofparticular  provisions 29* 

18.  Of  Rev ised  Statutes.    The  professional  retainer  of  a  member  of  Congress, 

under  section  366;  and  366  is  not  a  contract  within  the  meaning  of  sec- 
tions 3739-3742 35S 

19.  Of  section  4,  appropriation  act,  August  5,  1882 214 

20.  Of  sections  355,  :i657,  and  3658,  Revised  Statutes 16U,1^ 

21.  Of  statutes 268,296 

22.  Of  statutes  as  to  false  description 26o 
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P«ge. 
'   CoNftmeHon-— Continaed. 

33.  Ofstatnte  regarding  salary 19 

34.  Ofstatate,  right  of  Judges  in  deciding 334 

86.  Ofstatntes,  mlein 228 

86.  Principle  of,  where  two  statates  relate  to  the  same  thing 51 

87.  Questions  relating  to xviii 

38.  Rule  of 42 

29.  Bnleof,  as  to  special  words 246 

30.  Buleof,  as  to  several  sections 250 

31.  Well  founded  doubts  should  be  resolved  in  favor  of  claimant 164 

Consuls— 

1.  Authority  and  responsibility  of 140 

CoMuUar  Aceounta  case 349 

CoMular  AooaunU— 

1.  A^ustmentof 138 

Cowuligr  and  Diplomatic  iervioe — 

1.  Asto .' 25 

C<m9ular  Begulations— 

1.  As  to  allowances 271 

2.  As  to  consular  accounts 351 

3.  Prescribed  by  President 26 

4.  Quoted  as  to  granting  relief 139 

CoR^M^-GeneraZ— <See  Minister,) 

Contoffioua  and  Infectious  Diseases — 

1.  Prevention  of  introduction  of 227 

Contemporaneous  Construction — 

1.  As  to  appropriations 331 

Contents— 

1.  Table  of iii 

Contestants — 

1.  Salary  of  successful 329 

Coutestanfs  Widow's  case 32ct 

Contest^ 

1.  As  to  the  members  of  Congress 321 

Contestee— 

1.  Effect  of  death  of 321 

Contests— 

1.  Over  validity  of  assignments 17 

Contexi— 

1.  Asto  meaning  of  words 355 

Contingfincies — 

1.  Payment  of  money  on  happening  of  certain 331 

Contingent  Expenses — 

1.  As  to  appropriation  for ^ 299 

3.  As  to  foreign  ministera 271 

3.  Of  consulates .354 

4.  Of  diplomatic  and  consular  service 26 

Coniinuanoe— 

1.  Of  the  hearing  of  a  criminal  charge 266 

Controverted  Htles— 

1.  As  to  questions  involving xviii 

Contract — 

1.  As  to  new 4 

3.  Attempt  to  ratify  an  unauthorized 108 

3.  Attorney-General  Bates  quoted  asto  a 101 
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4.  Between  Secretary  of  the  Treasuary  and  John  D.  Sanborn 206 

5.  By  an  executive  officer,  authority  for  making 2i)5 

6.  Clause  of,  may  be  severable •. 1 

7.  Correcting  terms  of 92 

8.  Effect  of  assignment  of 1(M 

9.  Expressed  or  implied,  as  to xxxvii 

10.  Express  or  implied,  must  be  made  for  goods  furnished,  before  the  Gov- 

ernment becomes  liable 106 

11.  For  carrying  mails  may  be  sublet  on  transferred lo 

12.  For  engravings 92 

13.  For  publishing  proposals  for  carrying  the  mails 3U9 

14.  For  supplies  for  public  service U^' 

15.  Laws  aud  incidents  relating  to  marriage H'^ 

16.  Legality  of,  when  made  prior  to  availability  of  appropriation 10*) 

17.  Limitation  of  power  to  make 99 

18.  Made  by  executive  officer  without  authority  is  void .  / 209 

19.  Maybe  valid  in  favor  of  party  not  in  fault,  when  one  party  to  it  violates 

a  statutory  prohibition 110 

20.  Of  bailment 1)?5 

21.  Of  depositary 1^5 

22.  Of  Government  as  to  bonds 193 

23.  Of  John  W.  Dorsey  for  carrying  mails 1 

24.  Of  Messrs.  A.  Hoen  «fe  Co 94 

25.  Original,  for  printed  matter  not  ratified  by  receipt  of  Public  Printer 1<'7 

26.  Provisions  of 1 

27.  statute  prohibits  and  makes  void  assignment  of 6 

28.  To  furnish  supplies  to  the  Government ..^ l')4 

29.  Transferof 6 

30.  Valid  provisions  of,  may  be  enforced 1 

31.  Void  clause  of 1 

32.  When  rendered  void 110 

33.  When  transferred  is  by  statute  annulled <^ 

34.  With  Sanborn  void 2«): 

Contractor — 

1.  Ascertaining  amount  due  original ^ ^ 

2.  For  carrying  mails  may  sublet  or  transfer  contract 15 

3.  Insolvency  of 9 

4.  Liabilities  of  original •* 

5.  Liability  of 1"^ 

6.  Notice  given  to,  by  subcontractor  for  carry i ng  mails 1 

7.  Withholdingstipulatedpenalty  for  benefit  of *  1 

CoH  tractors — 

1.  As  to  services  rendered 34'' 

2.  For  carrying  the  mails,  as  toA xxi 

3.  Pay  drafts  of 1* 

4.  Power  of  Sixth  Auditor  to  determine  amount  due 4 

Contracts — 

1.  Asto 2^ 

2.  As  to  rescinding ^*^ 

3.  Between  Government  and  informers '^^ 

4.  Classes  of  public ^"^ 

5.  Denying  validity  of  unauthorized *' 

6.  Discussion  as  to ^"^ 

7.  Efi«cts  of  delay  in  making ^ 
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»    8.  Eiiforceineiit  of  executory 93 

9.  Exceptions  in 29 

10.  For  caiTying  mails 1 

11.  For  moieties  were  inoperative  after  June  6,  1872 213 

12.  For  services 345 

13.  For  snpplies 199 

14.  For  snpplies  for  District  of  Columbia 198 

Ip.  For  snpplies  made  prior  to  passage  of  act  an  tborizing 198 

16.  Government  discharging  obligations  nnder 33 

17.  Made  prior  to  appropriation  act,  validity  of 199 

18.  Making  of,  in  anticipation  of  an  appropriation 99 

19.  Opinion  of  Attorney-General  Devens  as  to 102 

20.  Opinion  of  Solicitor-General  Phillips  as  to 102 

21.  Public,  legal  requirements  for 97 

t2.  Questions  arising  as  to  validity  of 102 

23.  Right  to  rescind  executory* 101 

24.  Rule  in  oft'ers  to  make 338 

25.  Specific  perfoimauce  of 288 

2^).  United  States  not  liable  for,  till  appropriation  is  available 100 

27.  When  deemed  void 102 

2?.  Which  exceed  the  amonnt  appropriated  for 100 

29.  With  Indians 15 

Conlrorerled  Question  of  Law — (See  (Questions  of  Laic.) 
Copies. — 

1.  Of  subcontracts  for  carrying  mails  filed  in  office  of  Second  Assistant  Post- 
master-General  ^  7 

Coptf — 

1.  Of  joint  resolution  as  to  publication  of  First  Comptroller's  decisions v 

Copyist — 

1.  As  to 247 

2.  Substitute  for 345 

CornwaUiis,  Earl— 

1.  Surrender  of ^...  141 

Corporation — 

1.  Asfji;;inuent  made  by 204 

2.  As  to  charging  of,  by  Comptroller,  with  a  liability xxxii 

3.  Difference  between  financial  officer  of,  and  ag^Mit  of 31 

4.  Power  of  attorney  of 14 

5.  Regarding  charter  of 31 

Corporations — 

1 .  *As  to  indorsements 190 

2.  Financial  officer  of 31 

3.  Power  of  nttomey  of 30 

4.  Subject  to  operation  of  section  3477,  Revised  Statutes 14 

5.  Who  may  receive  payment  in  favor  of 30 

Correspondence — 

1.  Between  Treasury  and  State  Dei)artnicntH  jvs  to  consular  accounts 349 

2.  Of  Treasury  Department,  as  to xv 

Corruption — 

1.  As  to  official XXXVII 

Costs— 

1.  Asto 339 

Counterfeiting — 

1.  Appropriation  for  suppressing 219 
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Cinm»ellar9— 

1.  Asto xxvii 

Count^9ign — 

1.  WarraDtSy  as  to  aathonty  of  First  Comptroller  to xx 

Count€r'$ignatur&— 

1.  No  money  can  be  paid  withoat  First  Comptrollor's xxi 

Counteriignimg — 

1.  Of  warrants T7 

Cmmtjf  Bands — 

1.  Issned  without  authority 1U6 

County  CimriB — 

Expenses  of a , 153 

Coupon  Bend— 

1.  Description  of 'itW 

Coupons-^ 

1.  Assignment  of :K 

Coupon  Bond9-- 

1.  And  ooapons  are  negotiable  by  delivery .5 

Court-^ 

1.  Authority  of,  as  to  action  of  marshal 114 

2.  Cannot  interfere  after  draft  is  issued xxxa 

3.  Decree  of,  will  operate,  after  payment  of  draft,  to  determine  the  right  to 

the  fund mxii 

4.  Force  of  order  of 'ifi 

5.  Is  a  branch  of  the  public  service :W>1 

6.  May  give  relief  to  rightful  claimant sxxix 

7.  Number  of  terms  of,  in  Montana  in  each  year 150 

8.  Proceedings  in,  to  determioe  rights  of  claimant xxxiv 

9.  Terms  of,  in  Utah  Territory  specified Kiii 

Court-Bouses— 

1.  Construction  of 1*5 

Court  of  Claims— 

1.  Allowance  by  commissioner  evidence  of  right  of  action  in 134 

2.  Allowance  of  claim  by  exeontive  officer  gives  right  of  action  in xxt 

3.  As  to  action  and  judgment  of xxiv 

4.  As  to  findings  and  opinions  of xxxv 

5.  As  to  jurisdiction  of xxxvu 

6.  As  to  recognizing  assignments 13 

7.  As  to  documents  transmitted  to xxxviii 

8.  As  to  seizures xxxmu 

9.  As  to  transmission  of  claim  and  papers  connected  therewith  to xxxv 

10.  Decisions  of,  as  to .• xv 

11.  Judgments  in "& 

12.  Jurisdiction  of,  as  to  action  by  accounting  officers ^ 

13.  Jurisdiction  of,  as  to  claims  for  damages xxix 

14.  Jurisdiction  of,  as  to  counterclaims ^. xxlx 

15.  Jurisdiction  of,  as  to  set-offs xxix 

16.  Jurisdiction  of,  regarding  claims 21 

17.  Regai*ding  assignments  to ^ 

18.  Report  of  findings  and  opinions  to  heads  of  Departments xxxv 

Court  of  Equity — 

1.  Decree  of,  as  to  surrender  of  draft '241 

Courts — 

1.  Accounting  officers  settle  principles  of  law  which  are  recognized  by xui 

2.  Action  of  accounting  officers  in  some  cases  conclusive  on ^ xui 
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3.  As  to  appellate  jurisdiction  of xxvi 

4.  As  to  control  of,  over  the  Treasury XL 

5.  As  to  evidence  procured  through  agency  of xxxiv 

6.  As  to  issue  of  patents  for  lands xl 

7.  As  to  judgment  and  determination  of,  over  o£Bcial  acts  of  accounting 

officers XXI 

8.  As  to  location  of xxvi 

9.  As  to  number  of xxvi 

10.  As  to  original  jurisdiction  of xxvi 

11.  As  to  revocation  of  orders  and  decrees  by xxxii 

12.  As  to  session  and  Jurisdiction xxvi 

13.  As  to  terms  of xxxii 

14.  As  to  vacation,  modification,  or  annulment  of  judgments,  decrees,  or 

other  orders  of xxzii 

15.  Common  law  and  decisions  of  Executive  Departments  recognized  in  .. .      181 

16.  Created  in  Territories  are  "United  States  oourts"(f) 149 

17.  Expenses  of  United  States 152 

lb.  Findings  and  opinions  of,  not  conclusive  on  Executive  Departments . . .  xxxv 

19.  General  power  of,  by  iiyunction xxxvi 

20.  Injunctions  in 146 

21 .  Interference  of,  with  executive  officers  as  to  claims xxxix 

22.  Interference  of,  with  payment  of  claim xxvii 

23.  Interference  with  executive  officers XL 

24.  Judicial,  error  in 146 

25.  Jurisdiction  of,  invoked  in  aid  of  accounting  officers xxxiv 

26.  Of  the  United  States •. 120 

27.  Of  UUh,  asto 150 

28.  Supreme  and  District,  appropriations  for 152 

Coverture— 

1.  Laws  and  rules  regarding 175 

Cutiom'HoMtn — 

1.  Construction  of 156 

CrtdmHaU— 

1.  In  due  form 321 

2.  Of  members  filed  with  Clerk  of  House 323 

3.  Payment  to  Representatives  having  the  proper 321 

4.  Required  by  law,  as  to  claim  for  salary 329 

Creditor— 

1.  Assets  released  by 18 

2.  Of  Government  by  assignment 18 

CrodUoTB— 

1.  Assignments  for  benefit  of 13,27 

2.  As  to  the  application  of  claimant's  money  to  satisfaction  of  their  debts  xxxviu 

3.  Of  the  estate,  prior  rights  of 273 

4.  Of  the  Gk>vemment,  as  to  deceased 238 

6.  Policy  of  favoring  resident 236 

6.  Preference  of  as  |o  administration 235 

7.  Rights  of,  as  to  disposition  of  registered  bonds 191 

CretUto— 

1.  Asto XXIX 

2.  As  to  disposition  of  United  States  bonds 197 

3.  Or  assets  of  estate  of  deceased  person,  disposition  of 238 

4.  On  vouchers  for  supplies 57 
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Crime — 

1.  Detection  of W 

Crime* — 

1.  As  to  lotteries *iiS 

Criminal  Charge* — 

1.  As  to  commissioners tJ68 

Criminal  Jurisdiction — 

1.  As  to  circuit  ooart  commissioners ^ 

Criminal  Law^ 

1.  Sections  3739-3742  of  the  Revised  Statutes  are  not  violated  by  a  member 
of  Congress  who  is  professionally  retained  as  an  attorney  under  section 

363  of  the  Revised  Statutes 355 

2.  As  to  liability  of  accounting  officers xxx^n 

Criminal  Proceedings'^ 

1.  As  to  judicial  proceedings  against  accounting  officers xxxti 

Crowley's  Case 356 

1.  A  person  employed  by  the  Attorney-General  under  sections  363  and  366  of 
the  Revised  Statutes  to  assist  a  district  attorney  is  not  an  officer.  Such 
employment  is  a  professional  retainer.    See  opinion  Attorney-General 

Williams,  June  6,  1874  (14  Op.  Att.  Gen.,  406) a« 

Crowley,  Richard — 

1.  Party  in  Crowley's  case 355 

Curtail  Servioo— 

1.  As  to  carrying  mails , , • 

Cushing,  Caleb — 

1.  Opinions  as  to  legal  signature  quoted & 

Custom — 

1.  Cannot  modify  a  statute 1*26 

2.  When  obligatory 126 

D, 

Damages — 

1.  Arising  from  annulment  of  carrying  mails ^ 

2.  As  to  claims  for xxix 

3.  As  to  claims  for  unliquidated 1 

4.  As  to  liquidated I 

5.  For  a  malicious  act  as  to xxxrii 

6.  Liquidated  or  unliquidated,  as  to  claims  for xxix 

7.  Uncertain  and  unliquidated,  arising  for  breach  of  subcontract  for  carry- 

iug  mails 1"^ 

Dacw,  C.  ^.— 

1.  Party  in  false  description  case *«i^''> 

Deaths 

1.  As  to  vacations '^*^ 

JMfates^ 

1.  In  Congress,  as  to  extra  compensation  to  members '^^' 

De  Bildt,  C.  x\.— 

1.  Party  in  DeBildt's  case HI 

De  Bildt,  Lilian  Augusta  Stuart—  ^ 

1.  Party  inDe  Bildt's  case 1*1 

DeBildVsCase l*^^ 

Debt" 

1.  Good  discharge  of I^i 

2.  Is  a  liquidated  demand .' 1^ 

3.  Meaning  of 1^ 

4.  Payment  of,  to  foreign  administration  at  domicile  of  debtor 1^^ 

5.  Recovery  of,  by  administrator !*• 
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Debtor— 

1.  Local  policy,  or  preference  as  to 238 

Debtors— 

I.  As  to XXIX 

Debts— 

1.  Difference  between  those  of  the  United  States  and  a  private  citizen....  183 

2.  Dne  from,  have  no  locality  at  seat  of,  GrOYemment 183 

3.  Due  from  the  United  States,  as  to  locality  of  creditor 239 

4.  Gov emment  pays  its,  voluntarily 240 

5.  Bemedies  for  collection  of 235 

6.  United  States,  not  affected  by  outside  laws 237 

Decedent — 

1.  As  to  disposition  of  bonds  of 197 

2.  Rights  of  widow  in  Garnet's  case 271 

Decision — 

1.  By  a  Comptroller  only  determines  matters  actually  passed  upon xxiv 

2.  By  First  Comptroller  in  Atherton  &  Co. 's  case 317 

3.  By  First  Comptroller  in  Clerk's  investigation  case 245 

4.  By  First  Comptroller  in  De  Bildt's  case 173 

5.  By  First  Comptroller  in  Dorsey*s  appeal  case .5 

6.  By  First  Comptroller  in  Dnrkee'scase 164 

7.  By  First  Comptroller  in  Election  supervisor's  case 154 

8.  By  First  Comptroller  in  Exigency  case 96 

9.  By  First  Comptroller  in  Garnet's  case 272 

10.  By  First  Comptroller  in  Lake's  case 310 

11.  By  First  Comptroller  in  Malakof  Bitters  case 131 

12.  By  First  Comptroller  in  Marshal's  mileage  case *. 89 

13.  By  First  Comptroller  in  Sanborn's  case 208 

14.  By  First  Comptroller  In  Seaman-relief  case 139 

15.  By  First  Comptroller  in  Utah  district  attorney's  case 121 

16.  By  First  Comptroller  in  Walsh's  case 126 

17.  By  First  Comptroller  in  Yorktown  Centennial  case 143 

18.  By  Comptroller,  not  subject  to  be  changed  or  modified xvi  i 

19.  Made  by  one  Department  cannot  be  reversed  by  another 181, 182 

20.  Of  a  question  of  fact,  as  to xxv 

21.  Of  Commissioner  of  Patents  conclusive 77 

22.  Of  Commissioner  of  Patents,  impeachment  of ■. «. .  77 

23.  Of  either  Department  generally  conclusive  on  the  others 181 

24.  Of  First  Comptroller  conclusive 102 

25.  Of  House  as  to  occupancy  of  a  seat  in  Congress 326 

26.  Of  supervisors  of  election,  as  to xxv 

27.  Of  Supreme  Court  cited 84 

DeoUion,  in  Stoll  vs.  Pepper— 

1.  Principle  involved  in ^ 395 

DecisUms — 

1.  By  Comptrollers,  effect  of xvi 

2.  By  Comptrollers,  law  of  res  adjudicata  applied  to xxi v 

3.  By  Comptrollers,  postal  service  affected  by xxi 

4.  By  First  Comptroller,  as  to  appendixes  in xx 

5.  By  First  Comptroller,  as  to  publication  of XLii 

6.  By  First  Comptroller,  distribution  of v 

7.  By  First  Comptroller,  for  1880  and  1881,  second  edition  of xv 

8.  By  First  Comptroller,  general  character  of xv 

9.  By  First  Comptroller,  importance  of xv 

10.  By  First  Comptroller,  necessity  for  printed xvii 
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11.  By  First  Comptroller,  one  volume  each  year  to  be  pnoted xv 

12.  By  First  Comptroller,  publication  of xv 

13.  By  First  Comptroller,  reasons  Justifying  publication  of xxii 

14.  Finalsource  for xni 

15.  In  executiye  Departments,  classes  of  questions  requiring xx vi 

16.  In  printed  form xvii 

17.  Of  Court  of  Claims,  as  to xv 

18.  Of  Post-Office  Department,  Sixth  Auditor  not  subject  to i 

19.  Of  Supreme  Court  as  to  individual  rights xlii 

'iO,  Of  Supreme  Court,  as  to  printing  and  publishing  the 390 

21.  Of  Supreme  Court,  as  to  reporter  of 296 

22.  Of  the  Treasury  Department,  synopsis  of 2RI 

DtclaratiQM — 

1.  Made  in  statute  as  to  assignment  of  claims Vt 

Dfoaration  Day— 

1.  How  celebrated 144 

Decrta9ed  Service— 

1.  As  to  carrying  mails 2 

Decree  in  Equitif — 

1.  As  to  registered  bonds 191 

Decree— 

1.  Certified  copyof 136 

2.  Of  court  as  to  rival  claimants xzzix 

3.  Of  court  as  to  requiring  an  assignment  of  claim XL 

4.  Of  court  will  operate,  after  payment  of  drafts  to  determine  the  right  to 

the  fund xxxix 

5.  On  a  creditor's  bUl 9 

6.  To  determine  rights  of  parties 2S6 

7.  Todeterminetherightsof  rival  claimants,  as  to zzxiv 

£/e&*ee9 

1.  As  to XXXII 

8.  As  to  law  of XXX 

DeducHon$-' 

1.  Astocarrying  maik • 2 

2.  From  pay  of  contractors 9 

Deed^ 

1.  When  signed  by  daughter 80 

Deede— 

1.  As  to  blank  assignments 903 

De  facto  Oficer— 

1.  Acts  of,  are  valid  as  affecting  the  public Ill 

Dejidendee^-' 

1.  Appropriations  tosupply 901 

Dejickncjf— 

1.  Appropriation  act  for  1882,  section  2,  quoted 220 

Defidencjf  AppropriaHon — 

1.  As  to  illness  and  burial  of  late  President  Garfield 372 

Dejideney  Tax— 

1.  Refunding  to  distillers  a 315 

Defifiition9— 

1.  Of  negotiability,  effect  of,  as  to  registered  bonds 290 

D^reee,  John  D, — 

1.  Public  Printer,  approval  by,  of  Hoen  A,  Co.'s  contract 9i 
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Dekgaiion — 

1.  Of  authority  to  render  official  services 347 

2.  Powers  of,  possessed  by  public  officer 61 

Delinquencies — 

I.  Imposing  fines  upon  contractors  for 9 

Delinquency — 

1.  Official,  as  to  substitutes 347 

Delivery— 

1.  As  to  post-offices 158 

2.  As  to  negotiable  instruments 292 

3.  As  to  transfer  of  title 203 

4.  Of  Supreme  Court  decisions 300 

Demande — 

1.  As  to  Jurisdiction  of  accounting  officer  over xvn 

2.  Estopped  by  payment 14 

3.  Payment  of  liquidated 13 

4.  Payment  of  unliquidated 13 

5.  Settled  by  the  Commissioner  of  General  Land  Office xx 

Demoneiration — 

1.  As  to  False  Description  case 268 

Department  of  State— 

1.  Action  of,  not  conclusiye  on  accounting  officers 349 

Departnuent  of  the  Interior— (&ee  Interior  Department) 

1.  Practice  in  regard  to  sale  of  old  material 56 

Departments — 

1.  As  to  officers  or  clerks  in 361 

2.  As  to  questions  decided  in xvi 

3.  As  to  the  three  great  powers  of  Government 361 

4.  Jurisdiction  of,  in  relation  to  set-offs xxix 

5.  Legislatiye,  executive,  and  jndicial 181 

6.  Of  the  Goyemment,  legal  science  pertaining  to  the  great xxxiii 

7.  Practice  of,  as  to  construction  of  statutes 36 

8.  Practice  of,  as  to  set-offs xxix 

DepoHtaries— 

1.  Circular  as  to 187 

2.  Payment  of  pension  checks  by 185 

Depositary — 

1.  Money  deposited  in 33 

2.  Official  bond  of 185 

3.  Of  public  moneys,  liability  of 185 

4.  Requirements  as  to  monthly  statements 187 

5.  Responsibilities  of,  as  to  blank  indorsements 188 

Deposit — 

1.  Of  moneys  by  disbursing  officers 33 

Depositories — 

1.  As  to  credit  of  disbursing  officers. 297 

2.  Why  established 239 

3.  Rule  as  between  banks  and  their 187 

Depository  Bank — 

1.  In  Washington,  failure  of 65 

Deposits— 

1.  Made  by  disbursing  officers 60,88 

2.  Made  by  pension  agent 187 

H,  Mis.  37 32 
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•  Pk». 

1.  At  oommon  Iaw,  limitations  of  power  of 79 

2.  Nature  of 79 

Deputies — 

^      1.  Of  heads  of  Boreans  to  perform  duties  preyiously  imposed  on  chief  clerks.  61 

2.  Of  marshals  and  sherifEs 7S 

3.  Practice  of  appointing sO 

Deputy  Commissioner  of  Internal  Beveuuo^ 

1.  Is  a  deputy  of  the  Secretary  of  the  Treasury 73 

Deputy  Comptroller — 

1.  In  case  of  absence  or  sickness  of ^SQ 

2.  Intention  of  Congress  in  creating  office  of 72 

3.  Powers  that  may  be  delegated  to 7J 

Dqmiy^ 

1.  Construction  of  act  March  3, 1875,  concerning 61 

2.  Definition  of 71 

3.  Duties  that  may  be  performed  by 74 

4.  Enlargement  and  abridgment  of  power  of 75 

5.  He  that  has  an  office  of  trust  cannot  make  a 79 

6.  When,  may  sign  his  principal  officer's  name ^ 

Deputy  First  Comptroller— 

1.  As  to  performance  of  duties  of 2© 

2.  Duties  of,  as  to  clerks 249 

3.  Office  of,  created  by  act  of  March  3,  1875 61 

4.  Powers  and  duties  of 62 

Deputy  Officers— 

1.  Provisions  in  statutes  in  relation  to 7i 

Designated  Services — 

1.  Act  February  26,  1853,  prescribes  fees  for 150 

Designation — (See  Ahsignment,) 
iDesoriptions — 

1.  Rejecting  one  of  two 274 

Detail— 

.      1.  Of  clerks 249 

Detection — 

1.  Of  crime 262 

Detectives — (See  Inspectors^  Agents^  fc.) 
Determination— 

1.  Of  accounting  officer  as  to  jurisdiction  of  courts  over xn 

Devastavit — 

1.  As  to  disposition  of  registered  bonds ; 195 

DevenSy  Charles — 

1.  Attorney-General.    Opinion  of,   regarding  exchange   of  old  printing- 
presses  53 

Digest  of  Bules— 

1.  As  to  extra  pay  for  preparing 364 

2.  Of  House  of  Kepresentatives 362 

Diminished  Reserved  Lands — 

1.  As  to : 3* 

2.  In  Kansas,  as  to 370 

Diminished  Service — 

1.  As  to  carrying  mails ^ 

Diplomatic— 

1.  And  consular  service ^ 

DiphmaUe  Officers — 

1.  Expenses  and  accounts  of 354 
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Dired  Tax  Act^  ^***' 

1.  Effect  of  twelfth  section  of 331 

2.  Jane  7,  1862,  as  to  effect  of  twelfth  section  of xiii 

Direet  Tax  AcU^ 

1.  Compared  and  considered  as  to  appropriations 331 

Direct  Tax  Case 331 

Direct  Taxes— 

1.  Farms  or  plantations  sold  for  collection  of 335 

2.  In  insurrectionary  district,  collection  of 334 

Disallcwanoes — 

1.  As  to XXIX 

2.  Made  by  accounting  officers 47 

Disbursement — 

1.  For  relief  of  American  seamen 140- 

2.  Of  appropriations,  as  to  mode  of 302 

3.  Of  public  money,  as  to  extra  pay  for 357 

Disbursements — 

1.  By  Commissioners  of  the  District  of  Colombia xix 

2.  By  consular  officers ^ 349 

3.  Classes  of  persons  making 297 

4.  For  construction  of  public  buildings 65 

5.  For  District  of  Columbia ^ 

6.  From  the  Treasury,  questions  as  to xvin 

7.  LegaUty  of,  as  to  Board  of  Health 225 

8.  Made  by  Commissioners  of  District  of  Columbia 307 

9.  Ma<le  for  charitable  and  other  associations 33 

10.  Of  money  appropriated  for  construction  of  public  buildings 155 

Disbursing  Agent — 

1.  As  to  illness  and  burial  of  late  President  Garfield 377 

2.  Distinction  between  disbursing  officer  and 159 

3.  Of  National  Board  of  Health,  letter  of,  as  to  appropriations 222 

Disbursing  Agents — 

1.  Postmasters  as 155 

Disbursing  Clerk — 

1.  Is  an  officer 159 

2.  In  Department  of  State 349 

Disbursing  Clerks — 

1.  Recognizing  orders  for  pay 17 

Disbursing  Officer— 

1.  As  to  claim  of xxxvii 

2.  Authority  of,  as  to  disputed  salaries 323 

3.  Cannot  confer  authority  to  sign  checks  or  drafts 62 

4.  Deposit  account  of 187 

5.  Marshal  of  District  of  Columbia  is  a 261 

6.  Money  adyanced  to 18 

Disbursing  O^^locr— (See  Pension  Agents,) 

Disbursing  Officers— 

1.  Accounts,  howsettled 28 

2.  Advances  to 14 

3.  As  to  payment  of  salaries  by zxvii 

4.  Checks  drawn  by 33 

5.  Circular  as  to t ^^ 

6.  Instmctions  to 87 

7.  Moneys  adranced  to 897 

S.  Not  depoeit^iries,  forbidden  fVom  paying  out  public  moneys 61 
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Diahuraing  Officers — Continued. 

9.  Payment  of  claims  by 29 

10.  Pay-rolls  or  vouchers  of > 14 

11.  Power  to  delegate  authority  to  sign  drafts 60 

12.  Regulations  of  August  24,  1876,a6to 1^ 

13.  Vouchers  required  of xxx 

Discount — 

1.  Or  interest  on  advancements  for  unappropriated  salary 34 

DUcreiion — 

1.  Abuse  of,  example  of 147 

2.  As  to  selection  of  agencies 225 

3.  Given  to  officers,  restraints  upon 147 

4.  Judicial,  conferred  bylaw 146 

Diacretumary  Authority— 

1.  Accounts  of  officers  invested  with 147 

2.  When  given  to  an  officer,  effect  of 146 

Diacretionary  Power— 

1.  When  grossly  abused  may  be  reviewed 147 

Diaeaaea— 

1.  Contagious  and  infections 1 ^l 

Disputed  Claima— 

1.  Asto  set-off 209 

Disputed  Facta— 

1.  As  to  claims xxxvin 

Diatilleriea— 

1.  Inspection  of 252 

DiaHlUra— 

1.  Befiind  of  taxes  assessed  against 315 

Diatillery— 

1.  Asto  capacity  of 395 

Diatribut^ea — 

1.  As  to  disposition  o^  bonds 195 

JHatribuiion — 

1.  Effect  of  local  laws  over 23:* 

2.  Of  First  Comptroller's  decisions v 

3.  Of  laws  of  the  United  States v 

4.  Of  Revised  Statutes v 

Diatriet— 

1.  As  to  disbursing  agents 157 

Diatriet  Attoiiiey — 

1.  A  person  employed  by  the  Attorney-General  under  sections  363  and  366  of 

the  Revised  Statutes  to  assist  a,  is  not  an  officer.  Such  employment  is 
a  professional  retainer.  See  opinion  Attorney-General  Williams,  June 
6,  1874  (Op.  Att.  Gen.,  406) 1 355 

2.  Payment  of 1-A» 

3.  Power  to  retain  fees,  charges,  and  emoluments 120 

4.  Salary  and  fees  of,  where  paid lA' 

Diatriet  Attorneys— 

1.  Allowances  to 269 

2.  Districts  assigned  to Ife 

3.  New  duties  of,  Utah 121 

Diatriet  Contracta  Caae 19e 

Diatriet  Courts— 

1.  Territorial,  business  in 153 

District  of  Columbia— 

1.  As  to  administration l*i 
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Diatrki  of  Columbia — Continued. 

2.  Ab  to  disbursements  by  Commissioners  of xnc 

3.  Authority  of  administrator  appointed  in 231 

4.  Claims  against 13,28 

5.  Common  law  and  jndicial  system  of 236 

6.  Form  of  government  of 198 

7.  Insane  alien  wife,  guardian,  committee,  or  trustee  of,  bow  appointed  in. .  171 

8.  Powers  of  Commissioners  in  relation  to  contracts 198 

9.  Recognition  of,  in  the  matter  of  suits 238 

10.  Revised  Statutes 260 

11.  Sale  of  lottery  tickets  in 260 

DisiricU — 

1.  Supervisors,  asto 252 

Viv'mon — 

1.  Of  bonds,  contracts,  and  powers  of  attorney 285 

DWmona — 

1.  Of  First  Comptroller's  office,  as  to  work  in xx 

Dixon  and  Windsor — 

1.  Parties  in  Dorsey's  appeal  case 2 

Domestic  Animals — 

1.  Diseases  of 94 

Domicile^ 

1.  As  to  administrator's,  and  Treasury  drafts 231 

2.  As  to  disposition  of  United  States  bonds .* 197 

3.  Of  aliens ^ 170 

4.  Of  wife  merges  in  that  of  husband 174 

5.  Of  wife  of  alien  husband 170 

6.  United  States  have  no  particular 183 

7.  Without  nationality 173 

Donations — 

1.  For  hospitals 49 

Dorsey,  John  FF.— 

•     1.  Contract  for  carrying  mails .* 1 

2.  Party  in  Dorsey's  appeal  case 1 

Dorsey^s  Appeal  Case 1 

Double  Pay — 

1.  As  to  a  seat  in  Congress.., 327 

Double  Taxation— 

1.  Asto  395 

Dottglass,  George  L, — 

1.  Attorney  in  Atherton  and  Co.'s  case 316 

2.  Attorney  in  Malakof  Bitters  case 130 

3.  Counsel  for  Sanborn 208 

Douglass,  John  W. — 

1.  Attorney  in  Atherton  and  Co.'s  case 316 

Dro/t— 

1.  After  issue  of,  court  cannot  interfere xxxix 

2.  As  to  limit  of  time  for  recalling xxxin 

3.  As  to  riglrts  of  rival  claimants  to  proceeds  of xxxix 

4.  Copy  of,  issued  from  United  States  Treasury 231 

5.  Decree  of  court  of  equity  as  to  surrender  of 241* 

6.  Decree  of  court  will  operate,  after  payment  of,  to  determine  the  right 

to  the  fund xxxix 

7.  Effect  of  destruction  of,  as  to  right  of  payment 241 
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DrofX—  Continued. 

8.  Indorsement  of 198 

9.  In  possession  of  person  beyond  reach  of  offlciftl  process,  as  to  ri|^hts  of 

party  named  in  warrant  authorizing 231 

10.  Is  equivalent  to  money,  when  indorsed 233 

11.  Lobs  or  destruction  of 231 

12.  Mode  of  reyoking,  before  acta  al  payment zxvm 

13.  Of  consular  officer,  how  paid 319 

14.  Payment  in  money  without  a 241 

15.  Payment  of,  as  to  rival  claimants xxxn 

16.  Powers  of  attorney  to  indorse 25 

17.  Provision  for  issue  of  duplicate 233 

18.  Sefnsal  to  surrender  to  rightful  claimant 211 

19.  Unlawful  detention  of 241 

20.  Upon  Treasurer,  tow  paid 25 

7)ra/t«— (See  Checks.) 

1.  Acceptance  of,  by  officers  or  agents  of  Government 18 

2.  Are  not  payments 1 341 

3.  As  substitu'es  for  money  or  property 238 

4.  As  to  authority  of  courts  over xix 

5.  As  to  indorsements  on *...  xix 

6.  As  to  ownership  of xix 

7.  As  to  payment  of  claims 297 

8.  As  to  rights  of  creditors  of  holders  of xix 

9.  As  to  rights  of  holders  of xix 

10.  Authority  to  sign 6t» 

11.  B«^yond  power  or  control  of  couits 234 

\%  Drawn  by  army  contractors 127 

13.  Effect  of  possession  as  to  payment  of 240 

14.  Indorsement  of 14 

15.  Of  mail  contractors,  negotiability  of.. 128 

16.  Paper  evidences  of  a  right  to  demand  or  receive  mor  ey 23c$ 

17.  Payment  of,  for  officer  or  agent  of  Government I? 

18.  Payment  of  Treasury 1^ 

19.  Statute  regulating  issue  of  duplicate 23 

Draft  or  Checks 

1.  As  to  drawing  and  signing di 

Draughtsman — 

1.  As  to 347 

Drawer — 

1.  Signature  of,  as  to  indorsements 169 

Druggist — 

1.  Liable  in  tort  for  loss  or  iiy  ury  to  purchaser Iffi 

2.  Responsibility  of 138 

Duplicats  Descriptions, — (See  Conflicting  Descriptions,) 

Duplicate  Draft — 

1.  Issuance  of 234 

Duplicate  Warrants — 

1.  Disposition  of 217 

Duplicate — 

1.  When  Treasurer  authorized  to  issue  a 241 

DurkeCf  Joseph  H. — 

I.  Party  in  Dnrkee's  case lt>3 

Durkee'sCase 163 

Duties^ 

1.  And  responsibilities  of  the  Public  Printer 93 
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I>ii  (te9— Continu  ed. 

2.  And  taxes,  collection  of 242 

3.  Of  attorneys,  &c.,  as  to xxvn 

4.  Of  Deputy  ComptrolleT 70 

5.  Of  executors  and  administrators 191 

6.  Of  officers  intrusted  with  public  revenues 60 

7.  Of  the  office  of  the  Register  of  the  Treasury — appendix 399 

8.  Of  the  office  of  the  Treasury  of  the  United  States— appendix 399 

1.  As  to,  of  those  required  to  construe  statutes 368 

2.  Imposed  on  officer  by  subcontract  for  carrying  mails 1 

3.  Of  Secretary  of  the  Treasury  as  relate  to  accounting  officers xxxv 

4.  On  a  particular  article,  specific  provisions  for 161 

Effect-- 

1.  Shall  be  given  to  every  provision  of  statute 274 

Election — 

1.  Accounts  of  supervisors  of 153 

2.  As  to  decision  of  supervisors  of xxv 

3.  Contest  as  to 322 

4.  Difference  between  evidence  of,  and 326 

5.  Of  Representative  or  Delegate,  as  to 323 

EUcHon  SupenfUort^  Case 153 

Elementary  WriterB^ 

1.  Authority  of,  as  to  registered  bonds 290 

ElementB— 

1.  In  construction  of  statutes 296 

Emandpaiion — 

1.  How  celebrated 144 

2.  Proclamation  of 343 

Emoluments, — (&ee  CampensatUm :  Fees;  Pay;  Salary,) 

1 .  Fees  and  charges  as  to  retention  of,  by  district  attorney 120 

Employ4— 

1.  As  to 247 

Employ^— 

1,  AHsignment  by,  of  salary  or  compensation xx 

2.  lu  Treasury  Department,  substitutes  for 345 

Enactment — 

1.  Particular,  prevails  over  general 228 

Enrolling  Clerk —  , 

1.  As  to 362 

Epidemic  Disease  Case 1 225 

Epidemic  Diseases — 

1.  Authority  of  President  over  expenditures  for  prevention  of 225 

Equal  Civil  Rights— 

1.  As  to 342 

Equitable  Interest— 

I,  Assignment  of  claims  could  only  pass  an 18 

Equitable  Bight— 

1.  Of  claimant  to  fractional  part  of  bond 202 

EqnitabU  Bights— 

1.  As  to  claim  paid xxxYin 

2.  Power  of  executive  officers  to  determine 193 
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Squities — 

1.  Between  an  assignor  and  the  debtor 2B6 

2.  Liabilities  as  to  latent 133 

E^ity— 

1.  And  good  faith  impose  an  obligation  to  pay 11^ 

2.  As  to xxvm 

3.  The  rule  in 146 

Equity  Jurisdiction — 

I.  As  tOy  when  proceeds  of  a  draft  are  a  subject  of xl 

Errata — 

1.  Items  of n 

Erroneous  PuncttMtion — 

1.  May  be  corrected 315 

Erroneous  B^resentations — 

1.  Effect  of,  on  contracts 210 

Error — 

1.  As  to  re-opening  an  account xxn 

2.  In  description,  how  corrected 267 

3.  In  judicial  proceedings,  as  to  a  rehearing  on  rejected  claims xxvin 

Estates^ 

1.  As  to  disposition  of  registered  bonds 191 

2.  Of  non-residents,  administration  upon 233 

Estimates — 

1.  Of  expenses  of  District  of  Columbia 199 

Estoppel — 

1.  As  to  payment  of  Treasury  drafts 231 

2.  As  to  rights  of  purchaser  of  registered  bonds 291 

3.  Blank  assignment  may  operate  by  way  of 203 

4.  Doctrine  of 204 

5.  Govemment  not  ordinarily  bound  by  an 210 

Evanses  Case HI 

Evans,  Samuel  P. — 

1.  Commissioned  as  marshal  of  the  United  States  March  16,  1877 Ill 

2.  Not  entitled  to  compensation 119 

Evidence— 

1.  As  to  assignments  of  bonds ^2^ 

2.  As  to  certified  balances  for  or  against  the  United  States  as xxxix 

3.  As  to  form  of xx\Tii 

4.  As  to  law  of,  in  courts xxix 

5.  As  to  law  of,  in  Treasury  Department  practice xxix 

6.  As  to  payment  of  salaries xxx 

7.  As  to  question  of  time 343 

8.  Before  accounting  officers 122 

9.  Effect  of  certified  balance  as xxxix 

10.  Enabling  accounting  officers  to  pass  upon  claims  as  to xxxnr 

II.  New  and  additional 134 

12.  Of  a  right  of  action 129 

13.  Ofauthority  to  indorse 190 

14.  Of  destruction  of  part  of  bond,  force  of 200 

15.  Of  indebtedness  as  to  set-off 205 

16.  Of  usage  in  Treasury  Department,  where  found xv 

17.  Of  what  law  is 355 

18.  Procured  through  the  agency  of  judges  and  courts xxxi  v 

19.  Reviewed  by  First  Comptroller xx 

20.  Rale  as  to  parol i^^ 

21.  To  establish  mistake 135 
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Examination'^ 

1.  Ab  to  commissioner's  per  diem 26^ 

2.  Of  collectors' offices 251 

3.  Of  witnesses,  as  to 1 xxx 

Exception — 

1.  Difference  between  repeal  and 36& 

Exceplione — 

1.  As  to  ingrafting  on 367 

2.  In  statutes  not  to  be  enlarged  by  inference 14 

3.  Rule  of  construction  regarding 2^ 

Exchange — 

1.  Provisions  for  payment  of  loss  by 2ft 

2.  Of  old  material  for  new 5a 

Execution — 

1.  Of  assignment 184 

2.  Of  assignments  of  interest  in  bonds 202 

Executions — 

1.  As  to  law  of xxx 

Executor — (See  Administrator;  Agent;  Assignee;  Foreign  Guardian,  fo.) 

1.  Assignment  of  bonds  to  himself 184 

2.  As  to  claim  by xxxvii 

3.  As  to  rights  of  assi^ee xli 

4.  As  to  salary  due  deceased  public  officer 270 

5.  As  trustee,  powers  and  duties  of •. 190 

6.  Demanding  payment  of  claim xli 

7.  Of  General  Wool  had  right  to  reclaim  money  paid 211 

8.  Of  General  Wool,  taxes  paid  by 210 

9.  Or  administration,  practice  of  Treasury  Department,  as  to 231 

10.  Power  of  sole  surviving 194 

Executors — 

1.  And  administrators  of  deceased  executors  and  administrators 191 

Executive  Administration — 

1.  Conclusiveness  of  judgment  of  Comptroller xxx 

2.  Independence  of xxiii 

Executive  Authority— 

1.  As  to  rights  to  be  enforced  by xxiii 

Executive  Decisions — 

1.  Conclusiveness  of xxv 

Exiecutive  Department — 

1.  Aid  to  officers  of xxxv 

2.  As  to  claim  made  against  any xxxiii 

3.  As  to  interference  of  other  branches  of  the  Government xvr 

Executive  Departments — 

1.  As  to 360 

2.  As  to  cases  arising  in,  requiring  decisions xliii 

3.  As  to  claim  or  matter  pending  in  any  of  the xxxv 

4.  As  to  the  administration  of  each  of  the xxiii 

5.  Classes  of  questions  requiring  decisions  in xxvi 

6.  Common  law  and  usage  in 171,181 

7.  Compensation  of  officers  and  employ^  in 219 

8.  Conclusiveness  of  findings  and  opinions  of  courts  on xxxv 

Bxeouiire  Officers— 

1.  Action  of,  when  equitable  title  of  claimant  is  determined  before  making 

paymenr .\ XL. 

2.  As  to  balances  certified  against xxxix 
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Executive  Officers — ContiDaed. 

3.  As  to  consideration  of  legal  rights xxxvm 

4.  As  to  employment  of  judgment  and  disoretion  by 

•5.  As  to  exercise  of  J  orisdiction  confeired  npon 

6.  As  to  suit  on  bond  of xxxix 

7.  As  to  suspension  of  warrant  before  final  payment xxui 

8.  Construction  of  statutes  by 36 

9.  Deal  with  the  real  ultimate  rights  of  parties 177 

10.  Decisions  of 181 

11.  Discretion  of 108 

12.  Do  not  always  adopt  the  principles  of  J  ndicial  decisions xxv 

13.  Dntyof,as  to  ancillary  administrators 236 

14.  Duty  of  as  to  transfer  of  title  to  registered  bonds 396 

15.  Interference  of  courts  with xxxix,XL 

16.  Jurisdiction  of,  over  questions  decided  in  the  Departments xvi 

17.  Power  of,  as  to  equitable  rights 198 

18.  Responsibility  of xxxvin 

19.  Sometimes  disregard  Judgments  and  decisions  of  courts ' xxt 

20.  Sometimes  pass  upon  the  jurisdiction  and  authority  of  the  courts xxt 

21.  Take  official  notice  of  the  ordinary  meaning  of  words 134 

22.  To  settle  and  a^jnst  claims 96 

Executive  Natitmal  Common  Law — 

1.  As  to  extraterritorial  operation  of xxni 

2.  Difference  between  the  common  law  which  prevails  in  the  courts  and.,  xxiv 

3.  There  is  a  well-defined  system  of , xxn 

Executive  Power — 

1.  As  to 300 

2.  Cannot  be  exercised  as  between  private  citizens 10 

Exigency  Case 92 

Exigency — 

1.  What  is  an 97 

Eaepedited  Service — 

1.  As  to  carrying  mails 2 

Expedition — 

1.  Sale  of  supplies  to  exploring  or  surveying 56 

Expendituree — 

1.  As  to  appropriations  for  the  public  health 229 

2.  As  to  authority  for  making xvm 

3.  Authority  to  make 148 

4.  For  detecting  violations  of  internal  revenue 244 

5.  In  excess  of  appropriations 98 

6.  Of  National  Board  of  Health 225 

7.  Reported  by  proper  disbursing  clerk  to  Fifth  Auditor 143 

Expenses — 

1.  As  to  internal  revenue VSd 

2.  For  collection  of  internal  revenue 24$ 

3.  For  trial  and  punishment  of  violators  of  internal-revenue  laws 244 

4.  Incurred  for  a  contested  seat  in  the  House,  as  to 324 

5.  Miscellaneous,  of  National  Board  of  Health 226 

6.  Of  county  courts 153 

7.  Of  depositing  proceeds  of  sale 369 

8.  Of  detailed  clerks 249 

9.  Of  District  of  Columbia,  origin  of  funds  to  meet 199 

10.  Of  inspectors  and  revenue  agent* 251 

11.  Of  officers  and  employ^  of  Board  of  Health ail 
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Expeti8€8 — Cohtin  ued . 

12.  Of  sales  of  land  paid  by  receivers  of  public  moneys 365 

13.  Of  sale  of  old  material 55 

14.  Of  sales  of  old  material,  how  paid j 37 

15.  Of  surveys  of  land 367 

16.  Of  the  Government  for  1882 214 

17.  Of  the  territorial  courts 120 

18.  Of  United  States  courts 152 

Expenses  of  Courts — 

1.  When  chargeable  to  United  States 153 

ExpJanalorif  Matter — 

1.  As  to V 

Exploring  Expeditions — (See  Surveying  Expeditions,)    . 
Exposition — 

1.  Of  statutes 268 

Extension — 

1.  Of  leave  of  absence 345 

Extra  Compensation — 

1.  As  to  inhibition  against 355 

2.  To  a  Representative 356 

Extra  pay — {See  Additional  Compensation ;  Fees:  Pay;  Salary,) 

1.  As  to  carrying  mails 2 

2.  To  officers  and  employes  of  House  of  Representatives 362 

Extraordinary  Expenses — 

1.  Incurred  by  ministerial  officers 155 

F. 

False  Description  Caee 265 

Farms — 

1.  Tabular  statement  as  to  sale  of 335 

Favoritism— 

1.  As  to  substitutes 347 

2.  Fraudulent  combinations  and  corruptions 109 

Federal  Courts — 

1.  Jurisdiction  of,  over  common-law  offenses xxn 

Fees  and  Compensations — 

1.  Acts  prescribing xvin 

2.  Prescribed  by  statute  not  payable  to  United  States  marshal  holding  over .      Ill 
Fees  and  Salary— 

1.  Of  district  attorney,  maximum 120 

-Fe€»— (See  Compensation,) 

1.  As  to  public  lands 367 

2.  Charges  and  emoluments  as  to  retention  of,  by  district  attorney 120 

3.  Of  commissioners 268 

4.  Of  inspectors 252 

5.  Of  marshal  for  summoning  jurors 163 

6.  Of  marshals 90 

7.  Rightto 367 

FeUmtes— 

1.  Appropriation  for  suppressing  counterfeiting  and  similar 219 

Feme  Covert — 

1.  Doctrine  as  to  civil  capacity  of 177 

Fiduciaries — 

1.  Ab  to  indorsements 191 
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Held,  Mr.  Justice— 

1.  Definition  of  crime  of  rebellion 52 

Hfth  Auditor— 

1.  As  to  consalar  accounts 350 

2.  As  to  matters  reported  by xi 

File  Clerk- 
ly As  to 362 

FiU»— 

1.  In  Treasury  Department,  as  to  mannscript xv 

Final  Action — 

1.  Authorizing  the  payment  of  claims,  as  to x  xvui 

Final  Pa\jment — 

1.  Warrant  for,  may  be  recalled  and  certificate  be  corrected  before xxxii 

Finances — 

1.  Reportof  the  Secretary  of  the  Treasury  in  1857  on W 

Finandal  Officer—- 

1.  Of  a  corporation,  authority  and  duties  of 14,31 

2.  Of  a  corporation,  authority  of,  to  indorse  checks  and  drafts 14 

3.  Of  a  corporation  can  receive  payment  of  claim  from  disbursing  officer. .  14 

4.  Of  a  corporation,  evidence  of  authority  of 14 

Finder— 

1.  Of  lost  money  or  goods,  responsibilities  of. 16S 

2.  Of  mutilated  note \^ 

Findings  and  Opinions  of  Courts— 

1.  Effect  of,  in  Executive  Departments xxxv 

Fine»— 

1.  As  to  carrying  mails 2 

2.  Imposed  by  police  court,  disposition  of 2d4 

First  Auditor— 

1.  Accounts  incident  to  illness  and  burial  of  late  President  Garfield,  stated 

by 3re 

2.  Account  stated  by,  as  to  salary iSH 

3.  As  to  matters  reported  by xx 

4.  Report  of,  on  account  of  Hoen  &  Co 96 

5.  States  accounts  of  the  Treasurer  of  the  United  States 300 

Fiscal  Agents— 

1.  Are  under  criminal  as  well  as  civil  liabilities © 

2.  Not  depositaries,  must  not  keep  public  moneys  in  their  own  cust^y  —  6S 

3.  Of  Gk>vemment 65 

4.  Of  Government  forbidden  to  keep  moneys  advanced  to  them 60 

First  Comptroller— 

1.  Accounts  incident  to  illness  and  burial  of  late  President  Garfield  adjusted 

and  certified  by 37:? 

2.  Action  of,  as  to  indorsements 1^1 

3.  And  Deputy,  officer  to  act  in  absence  or  sickness  of  both ^!^ 

4.  Appeal  to,  from  decision  of  Sixth  Auditor 1 

5.  As  a  check  upon  the  Secretary  of  the  Treasury xxi 

6.  As  to  authority  of,  to  countersign  warrants - xx 

7.  As  to  evidence  reviewed  by xx 

8.  As  to  judicial  authority  of xxiv 

9.  Balance  certified  by,  as  to  salary ^ 

10.  Cannot  delegate  power  to  countersign  warrants 61 

11.  Chief  clerk  in  office  of,  not  an  administrative  officer 61 

12.  Chief  clerk  of  office  of,  was  not  deputy  of 61 

13.  Circular  by,  on  account  of  disbursements  for  the  public  health 398 
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14.  Countersigns  warrant  for  payment  of  claims I    16 

15.  Creation  of  office  of  Deputy 61 

16.  Decision  by,  in  Atherton  &  Co.'s  case 317 

17.  Decision  by,  in  Clerks'  Investigation  case 245 

18.  Decision  by,  in  De  Bildt's  case 173 

19.  Decision  by,  in  Dorsey's  Appeal  case 5 

20.  Decision  by,  in  Election  Superyisors*  case 154 

21.  Decision  by,  in  Malakof  Bitters  case 131 

22.  Decision  by,  in  Dnrkee's  case 164 

23.  Decision  by,  in  Garnet's  case 272 

24.  Decision  by,  in  Lake's  case '. 310 

25.  Decision  by,  in  Sanborn's  case 208 

26.  Decision  by,  in  Seaman-Relief  case 139 

27.  Decision  by,  in  Utab  District  Attorney's  case 121 

28.  Decision  by,  in  Walsh's  case 126 

29.  Decision  by,  in  Torktown  Centennial  case 143 

30.  Does  not  act  under  authority  of  a  superior 71 

31.  Dutiesof 76,179 

32.  Dutiesof,  as  to  public  health 221 

33.  Extent  and  importance  of  Jurisdiction  of xvii 

34.  Is  the  only  officer  who  countersigns  warrants xxi 

35.  Jurisdiction  by  statute  over  appeals 5 

36.  Jurisdiction  of,  as  to  construction  of  appropriation  acts xx 

37.  Letter  of,  as  to  substituted  attorneys 315 

38.  Matter  for  decision  of 192 

39.  May  increase,  reduce,  or  refuse  to  allow  amounts  stated  as  due  to  claim- 

ants   XX 

40.  Necessity  for  printed  decisions  by xvii 

41.  Not  concluded  by  action  of  Commissioner  of  Internal  Revenue 129 

42.  Of  the  Treasury  Department,  as  to  publication  of  decisions  of V 

43.  Opinion  by,  as  to  extra  compensation  to  Representatives  in  Congress . . .  356 

44.  Opinion  by,  conclusive 102 

45.  Opinion  by  Elisha  Whittlesey,  as  to  permanent  legislation 394 

46.  Opinion  by,  in  Agency-Delegation  case 63 

47.  Opinion  by,  in  Appropriation-Extension  case 215 

48.  Opinion  by,  in  Barnett^s  case 200 

49.  Opinion  by,  in  Board  of  Health  case 223 

50.  Opinion  by,  in  Claims-Assignment  case 14 

51.  Opinion  by,  in  Colbath's  case 281 

52.  Opinion  by,  in  Commissioners'  Per  Diem  case 269 

53.  Opinion  by,  in  Crowley's  case 357 

64.  Opinion  by,  in  Direct-Tax  case 334 

55.  Opinion  by,in  District  Contracts  case 198 

66.  Opinion  by,  in  Epidemic  Disease  case .' 227 

57.  Opinion  by,  in  Gibson's  case 288 

58.  Opinion  by,  in  Halstead's  case 234 

69.  Opinion  by,in  Huidekoper's  case  (second) 157 

60.  Opinion  by,  in  Keonard's  case 187 

61.  Opinion  by,in  Informers'  case , 262 

62.  Opinion  by,  in  Jordan's  case 276 

63.  Opinion  by,  in  Lost-Greenback  case 167 

64.  Opinion  by,  in  Osage  Land  case 366 

^.  Opinion  by,  in  Otto's  case 298 

66.  Opinion  by,  in  Rbeem's  case 307 
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67.  Opinion  bj,in  Shelley's  cMe 323 

68.  Opinion  by,  in  Smith's  case 363 

69.  Opinion  by,  in  Substitute  case tl4& 

70.  Opinion  by,  in  Substitute- Attorneys  case 314 

71.  Opinion  by,  in  Tayloe's  case 192 

72.  Opinion  by,  in  Territorial  Courts  case.-.l 149 

73.  Opinion  by  R.  W.  Tayler  regarding  sale  of  old  material 4^ 

74.  Performance  of  duties  of 283 

75.  Power  of,  over  warrant  before  final  payment xxxu 

76.  Reasons  justifying  publication  of  decisions  of xxu 

77.  Relations  of,  with  the  Treasury  Department xv 

78.  Responsibility  of,  as  to  issuing  warrants xxi 

79.  Reyisee  and  certifies  Treasurer's  acoounts 200 

80.  To  countersign  all  warrants 67 

81.  Warrant  for  payment  countersigned  by xxxii 

Jiirst  Comptroller's  DociBtoM — 

1.  Conclusiveness  of,  in  appeals  from  that  of  the  Sixth  Aaditor xxvu 

First  Comptroller  Tayler— 

1.  Opinion  by,  as  to  disposition  of  the  proceeds  of  sale  of  old  material . .  1 . .  53 
Fixed  Sum— 

1.  Special  act  of  Congress  directing  payment  of,  creates  a  right 19 

Folger,  Charles  J. — 

1.  Opinion  of.quoted 109 

2.  Secretary  of  the  Treasury,  letter  of,  as  to  consular  accounts 349 

3.  Secretary  of  the  Treasury,  letter  of,  as  to  indorsements 192 

Foreign  Court — 

1.  Suit  by  executor  or  administrator  in 240 

Foreign  Executors — 

1.  As  to  suits  in  the  District  of  Columbia 9S9 

Foreign  Guardian — 

1.  Rights  of,  over  tangible  property  or  ordinary  claims 171 

Foreign  Guardians — 

1.  Authority  of,  under  statutes 171 

Foreign  Intercourse — 

1.  Contingent  expenses  of .► 354 

Foreign  Jurisdiction — 

1.  As  to  executors  or  administrators 180 

2.  As  to  suits  by  guardians Ic^ 

Foreign  Ports— 

1.  Detail  of  medical  officers  to 226 

Forfeiture — 

1.  As  to  a  judgment  of,  by  Sixth  Auditor 7 

2.  Of  subcontractor's  pay  for  carrying  mails 1 

3.  To  require  a,  requires  due  process  of  law 10 

Forfeitures — 

1.  Of  rights  in  which  the  Gk>Yemment  has  no  interest  cannot  be  declared 

by  accounting  officers 1 

Forged  Indorsements— {Qee  Indorsements,) 
Forged  Indorsement — 

1 .  Common-law  rule  changed  by  statute  of  16  and  17  Victoria 188 

Form 

1.  Copy  of,  for  internal-re  venue  agents'  monthly-expenae  aoeoimt ^57 

2.  For  miscellaneous-expense  account,  copy  of 858 

Form  of  Aooount — 

1.  As  to  illness  and  burial  of  late  President  Garfield 374 
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Form  of  Oath— 

1.  Annexed  to  claim  as  to  illness  and  burial  of  late  President  Garfield 374 

Fom  of  Belease — 

1.  As  to  illness  and  burial  of  late  President  Garfield 375 

F^rma  and  InstructionB — 

1.  To  claimants,  as  to 375 

Forms — 

1.  Authority  of  Secretary  of  Treasury  to  prescribe 242 

2.  For  assifi^nment  of  registered  bonds 288 

3.  Of  authority  of  financial  officer  of  corporation  quoted 31 

Fourth  of  July — 

1.  How  celebrated 144 

Fractional  Currency — 

1.  Redemption  of 167 

Fragments — 

1.  Of  United  States  notes,  &c 167 

France — 

1.  Government  and  people  of,  invited  to  Centennial  Anniversary  of  sur- 

render of  Lord  Comwallis 141 

2.  Public  funds  of^  not  negotiable.. 293 

Flanking  Privilege — 

1.  As  to  rights  of  Congressmen 441 

Firaud — 

1.  As  to  disputed  titles  to  land xu 

2.  In  transfers  and  powers  of  attorney 17 

Frauds — 

1.  In  insurrectionary  districts xxxvm 

2.  On  the  Government 249 

3.  Prevention  of xxxvm 

4.  Upon  internal  revenue 251 

5.  Upon  the  Treasury,  act  to  prevent 23 

Fraudulent  Bepresentatione — 

1.  Made  by  druggists 132 

Free  Pereone — 

1.  Of  African  descent,  as  to 338 

Freedman^e  Hospital  and  Asylum — 

1.  Support  of 397 

FreHnghuysenj  Frederick  T. — 

1 .  Secretary  of  State,  letter  of,  as  to  consular  accounts 350 

French  Guests — 

1.  Provision  for  invitingin  affirmative  terras 142 

-FVeiic*,  JT.  F,— 

1.  Assistant  Secretary,  question  raised  by,  as  to  account  of  Richard  Crow- 
ley  : 356 

Fruit-" 

1.  As  to  deficiency  tax 318 

Full  Compensation — 

1.  Appropriation  made  in  ..• ^ 297 

2«  Force  of  expression  in  appropriation  act 215 

Funetians— 

1.  Of  office  of  Representative,  who  may  exercise 325 

Fund-^ 

1.  Administration  of  Marine-Hospital «..        53 

2.  To  aid  in  colonization 334 

Ftmds — (See  Oovemment  Funds,) 
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Future  Salary — 

1.  AssignmentB  of 34 

G. 

OarfieWs  Case 372 

Oamefs  Case 270 

Garnet,  Henry  H. — 

1.  Party  in  Garnet's  case 270 

Garnet^  Sarah  J.  5.— 

1.  Party  in  Garnet's  case 270 

Garnishee — 

1.  Attachment  and  process 27 

Oarmofi,  C,  K. — 

1.  Contract  ofy  for  6,000  rifles 85 

Gaugtre — 

1.  As  to 252 

General  Inspectore— 

1.  As  to 252 

General  La  Fayette^ 

1.  Family  of,  invited  to  Centennial  Annirersary  of  Surrender  of  Lord  Com- 

wallis 141 

General  Land  Office— 

1.  Demands  settled  by  Commissioner  of xx 

General  Legielalum — 

1.  As  to  appropriations 339 

2.  Engrafted  on  appropriation  acts 340 

3.  On  appropriation  acts 298 

General  Order — 

1.  Of  President  in  case  of  absence  or  sickness  of  Bureau  officers 283 

General  Power — 

1.  Effect  of  limitaHon  on 152 

General  Prindplee — 

1.  As  to  settlement  of xvn 

2.  As  to  statement  of,  by  Comptroller xui 

General  Provisions — 

1.  Of  one  statute  controlled  by  specific  provisions  of  another 365 

€^eneral  Rule — 

1.  Express  authority  to  one  excludes  all  others 60 

2.  Of  law  as  to  judgments,  decrees,  or  other  orders  of  courts xxxn 

General  Words — 

1.  Are  to  have  general  application 151 

2.  Of  statute  may  be  restrained 160 

3.  Somf^timetf  restrained  in  their  application 22S 

German  Guests — 

1.  As  to  expenses  of 141 

2    Duly  invited  by  authority  of  law 145 

3.  Invitation  and  payment  of  expenses  of  autherized 143 

Gibson's  Case 286 

Gibson,  WiUiam  J.—  ^ 

1.  Party  in  Gibson's  case 2^ 

Gilfillan,  James— 

1 .  United  States  Treasurer,  letter  of,  as  to  indorsements 191 

Gillmore,  Major-GeneraX — 

1.  Order  of,  as  to  reconstruction 343 
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Goodt  and  Credits — 

1.  As  to  di8}K>8itioQ  of  United  States  bonds 197 

Government — 

1.  As  to  interference  of  other  branches  of,  with  the  executive  department. .  xvi 

2.  As  to  liability  of. 107 

3.  As  to  liability  of,  to  refund  taxes xix 

4.  As  to  refund  of  moneys  by,  to  purchasers  of  public  lands  erroneously 

sold XIX 

5.  As  to  the  co-ordinate  departments  of. xxtii 

6.  Cannot  without  its  assent  be  made  a  debtor ^ .        ly 

7.  Can  only  act  by  authorized  agents 209 

8.  Complicated  machinery  of xxrv 

9.  Counter-claims  on  the  part  of xxxvii 

10.  Decree  of  courts  determining  rights  of  rivarclaimants  not  conclusive  on.  xxxiv 

11.  Difl'erence  in  the  applicability  of  principles  of  law  between  private  per- 

sons and  the xxiv 

12.  Duties  of,  as  to  bonds 194 

13.  Essentials  to  proper  action  of xxi v 

14.  Law  of  claims  against 342 

15.  Legal  science  pertaining  to  the  great  departments  of xxxiii 

16.  Liabilities  of  contractor  for  carrying  mails 4 

17.  Liability  of,  as  to  registered  bonds 190 

18.  Liability  of,  as  upon  a  quantum  valebat 106 

19.  Liability  of  officers  to xix 

*iO.  Not  liable  for  compensation  for  services  by  unauthorized  officers,  agents, 

or  employes 113 

•21.  Of  District  of  Columbia 198 

22.  Oflaw,thi8  is  a 147 

23.  Of  the  United  States  as  to  contracts  with xxxvii 

24.  Of  the  United  States,  control  of 238 

25.  Payments  made  by,  estop  further  demands 14 

26.  Powers  of,  how  distributed 181 

27.  Set-offs  on  the  part  of xxxvii 

28.  Silence  of,  ratification  of  the  acts  of  tide  facto  officer,  but  not  of  his  title.      112 

29.  Temporary  expenses  of 214 

30.  The,  not  liable  for  goods  furnished  notjauthorized  by  express  or  implied 

contract 106 

31.  Usages  established  in  every  department  of xxiv 

Oovernmevt  Bond — 

1.  As  to  disputed  ownership  of xxxiv 

fioremment  Bonds— (See  Bonds.) 

1.  As  to  titles  to xvin 

2.  Held  in  trust  as  to xxxiv 

(iovernment  Funds — 

1.  As  to  relief  for  loss  of xxxviii 

(iovernment  Hospital — 

1.  For  the  Insane 57 

(rorcmment  Officers — 

1.  Detail  of,  as  to  health 226 

(iovernment  of  District  of  Columbia— 

1.  As  to - 360 

(ioremment  of  the  United  States— 

1.  Astodebtsand  promises 236 

H.  Mis.  37 33 
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Government  Printing  Office — 

1.  As  to 36»> 

.  2.  Material  and  machiDery  for 93 

1.  Organized  loyal  State 343 

Governor — 

1.  Of  Alabama,  special  election  ordered  by 3:i^ 

Grain — 

1.  As  to  deficiency  tax 31» 

Gratuity — 

1.  To  widow  of  deceased  public  officer 270 

Gratel  and  Sione^- 

1.  Delivered,  action  to  recover  value  of 109 

Great  and  Little  Osage  Indiane— 

1.  Treaty  with 371 

Greenhiick— 

1.  As  a  promissory  note 167 

GreenbacJcB — 

I.  Regulations  relative  to  redemption  of 300 

Gross  Proceeds  of  salfi  of  old  Material — 

1.  How  covered  into  the  Treasury 3t> 

2.  Receiver  should  becharged  with 369 

Guardian— (See  Executor;  Administrator.) 

H. 

Hally  Biland-- 

1.  Second  Comptroller,  decision  of,  as  to  powers  of  Sixth  Auditor 1? 

HaUtead,  Eminel  P.— 

1.  Party  in  Halstead's  case 232 

Halstead's  Case 231 

Hamilton,  Alexander— 

1.  Remarks  of,  as  to  issuing  warrants xxi 

2.  Works  of,  vol.  7,  p.  548,  quoted,  as  to  duties  of  Secretary  and  Comp- 

troller        XXI 

Hayti— 

1.  As  to  emigration  or  colonization 334 

Head  of  Department — 

1.  As  to  references  to  Court  of  Claims xxxv 

2.  As  to  transmittal  of  documents  to  Court  of  Claims xrxvui 

3.  Authority  and  duties  of,  as  to  substitutes 345 

4.  Disbursements  under  directions  of 225 

5.  Duties  and  responsibilities  of xxiv 

6.  Exercise  of  duties  and  powers  of xxiv 

7.  First  Assistant  of,  may  perform  duties  of 233 

8.  May  require  opinion  of  the  Attorney-General x^t 

9.  Must  act  on  his  own  judgment sw 

10.  Power  of,  to  appoint  special  agent 150 

II.  Right  of  judging  as  to  expediency  of  advances xxi 

12.  And  bureaus,  aids  provided  for  by  Congress 73 

Heads  of  Departments — 

1.  As  to  authority  to  appoint  agents,  of  the xnn 

2.  Authority  to  employ  ngents  by *       ^' 

3.  Secretaries  or  deputies  of  the  President ^ 

Heads  of  Families— 

1.  Sales  of  lands  to ^'^ 
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Page. 
Health  BeguJaUona — 

1.  Reportsasto 226 

Hearing  and  Deciding — 

1.  On  criminal  charges 2C)S 

Herbert,  Hilary  A.— 

1.  Letter  of,  as  to  pay  of  deceased  contestant 328 

Heritage — 

1.  Public  lands  regarded  as  a...'. 370 

Heritages — 

1.  As  to ^ 20 

History  of  Statute — 

1.  As  to  construction  of 315 

History — 

1.  Sacred  and  profane 144 

Hohson,  H,  P.— 

1.  Party  in  Halstead's  case 232 

Hodge,  Andrew — 

1.  Party  in  Gibson's  case 294 

Hoen  Jf  Co. — 

1.  Account  of,  stated  by  First  Auditor 95 

Holder  of  Ceriifieates — 

1.  Of  election  rights  of 323 

Holder  of  Legal  Title^ 

1.  Estopped  by  payment  of  holder  of  equitable  title xlii 

Holder  of  Negotiable  Instrument — 

1.  Indorsed  for  value,  rights  of 286 

Holder— 

1.  Of  one-half  a  matured  bond,  right  of 200 

2.  Risk  of  payment  to  rightful 188 

Holders  of  Bonds — 

1.  Last  of  several  successors 204 

Homestead  Legislation — 

1.  Referred  to 370 

Homestead  Policy — 

1..  Public  lands  subjected  to 370 

Homesteads— 

1.  To  soldiers,  bill  giving,  introduced  by  Hon.  William  Lawrence,  referred  to .  37 1 
Hooker,  /.— 

1.  Party  in  Seaman  Relief  case 138 

Horey,  Charles  E, — 

1.  Attorney  in  Walsh's  case 126 

Hospital  Aid— 

1.  As  to  public  health 221 

HospitaU— 

1.  Donations  for 49 

House  of  Representatives — 

1.  Resolution  adopted  by,  quoted 378 

2.  Right  of  widow  of  contestant 328 

3.  Speaker  of 22 

House — 

1.  Rule  of,  as  to  appropriations 339 

Huidekoper,  H,  8.— 

1.  Party  in  Hnidekoper's  case 156 

Huidekoper's  Case — (second) 155 

Hunter's  Case— 

1.  Rcf«rred  to HI 
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Husband— 

1.  May  waive  marital  rights  over  wife's  property  in  boudsor  interest  checks.      177 

2.  Rights  of 170 

I. 

JIhi€8fi  and  Bnrial — 

1.  Oflate  President  Garfield,  as  to :?7'i 

Impeachment — 

1.  As  to  meaning  of  civil  officer SV*^ 

2.  As  to  power  of xxiii 

3.  Of  decisions  of  Commissioner  of  Patents 77 

Impiication — 

1.  Result  of,  necessary '. K»i 

Implied  Potter — 

1.  Of  delegations  by  heads  of  Departments tt; 

Importer — 

1.  As  to  construction  of  revenue  acts t*^» 

Imparts— 

1.  Raising  revenue  from *^4'2 

Imprisonmen  t — (See  Commissioner,  Warran t. ) 
Inchoate  Bights — 

1.  Ofwidow  asto "i^i 

Incidental  Expenses — 

1.  Of  registers  and  receivers 3ii* 

Income  Tax — 

1.  Assessment  of,  in  late  insurrectionary  States 275 

2.  Repayment  of  internal  revenue 274 

Incompatible  Office — 

1.  Acceptance  of 34*> 

Inconsistent  Provisions — 

1.  In  a  subsequent  act,  as  to :^1 

Increase — 

1.  Of  rates  of  salary 214 

2.  Of  salary  by  act  of  August  5,  1 882,  eftect  of  provisions  for :il**' 

Indefinite  Appropriations — 

1.  Asto  XIX 

Indemnitif  Bonds — (See  Bonds,) 
Indenture — 

1.  Offered  in  evidence V^ 

Indian  J  fairs— 

1.  As  to  sale  of  lands ;IH5 

Indian  Civilizaiion  Fund — 

1.  Origin  of ;J71 

Indian  Land  Case — 

1.  Opinion  in,  re-examined  and  afiirmed 3»w 

Indian  Land — 

1.  As  to  sale  of :*¥ 

Indian  Lands — 

1.  Fees  asto. *»* 

Indian  Territory — 

1.  Removals  to 3i5o 

Indian  Ireaties — 

1.  Practice  of  making  sales  of  Indian  land  by  authority  of -^ 

2.  Provisions  prohibiting ^> 
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1.  CiyilizstioD  of 371 

Indians — 

1.  Appropriation  acts  in  relation  to 36« 

2.  Contracts  with 15 

Individual  Rights— 

1.  As  to  determination  of xvii 

2,  Decisions  of  the  Supreme  Court  as  to XLH 

Individuals — 

1.  As  to  suits  brought  by  the  United  States  against : . .  xxix 

Indorsement — 

1 .  As  guarantee  of  genuineness  of  prior  indorsement 189 

2.  As  to  negotiable  instruments *i9iJ 

3.  A  valid  blank 188 

4.  By  Secretary  Folger  forbidding  assignment  of  Government  employ^  of 

his  accruing  salary 17 

5.  Forged  or  unauthorized,  of  pension  checks 185 

6.  Of  checks  and  drafts '.  31,32 

7.  Of  interest  check 184 

8.  Of  interest  checks  by  alien  husband  of  insane  wife 171 

9.  Of  payee  or  legal  representatives 233 

10.  Of  pension  checks,  samples  of 185 

11.  OfTreasury  drafts,  as  to 232 

12.  As  to  acquittance,  if  payment  is  made  on  forged 1H7 

Indarsemen  is — 

1.  As  to  incomplete 288 

2.  By  mark... •. 190 

X  In  blank  on  registered  bonds '. 2e<6 

4.  Of  pension  checks,  as  to 18(5 

5.  Payment  of  pension  checks  having  several 185 

6.  Responsibilities  of  parties 188 

7.  Subsequent  special 188 

Indorser — 

1.  Admitting  genuineness  of  prior  indoi-sements 189 

2.  Responsibility  of  subsequent 188 

3.  Warrants  instrument  throughout 189 

Inference— 

1.  Exceptions  in  statutes  not  to  be  enlarged  by 14 

Influence — 

1.  Brought  to  support  payment  of  salary 19 

Information — 

1.  Difficulty  of  obtaining xv 

2.  Furnished  by  the  decisions  of  the  Attorney-General xv 

3.  Moiety  of  money  recovered  through,  given  for 212 

Informer — 

1.  Pay  of  officer  and  employ^  as  an 200 

Informet^e  Case 2«0 

Informers — 

1.  Circular  concemiog  rewards  to '^'\Sy 

2.  Contract  between  Government  and 2«'ri 

Inffcrsoll,  Robert  G.— 

1.  Attorney  in  Dorsey's  Appeal  case 4 

Ingredients —  , 

1.  For  medicated  bitters 134 
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Inheritance — 

Shakespeare  quoted  as  to 19 

Injunction — 

1.  Asto 288 

2.  As  to  j  udicial  proceedings  against  acounting  officers xxxvi 

3.  General  power  of  court  by xxxn 

4.  Of  secrecy  in  Senate  as  to  Indian  land  treaties 370 

5.  Who  may  have  a  writ  of xxxvi 

Injunctions — 

1.  In  courts 146 

Innocent  Parties — 

1.  Whichof  two  must  suffer  loss 204 

Insane  Person — 

1.  Responsibilities  of  foreign  guardian  of 171 

Insane  Wife— 

1.  How  guardian,  committee,  or  trustee  of,  may  be  appointed  in  District  of 

Columbia  when  an  alien 171 

Insanity — 

1.  Adjudication  of  question  of 164 

Inspection  Stations — 

1.  As  to  the  public  health 221 

Inspectors — 

1.  Appointment  of 251 

2.  As  to  the  public  health 224 

3.  Districts  assigned  to 15? 

4.  Of  customs  at  ports la? 

Instructions — 

1.  Furnished  in  decisions  of  Court  of  Claims xv 

2.  Of  Secretary  Boutwell,  deposits 5? 

3.  Of  Secretary  of  the  Treasury  as  to  sale  of  old  material 47 

4.  To  commissioners 269 

Insurrection — 

1.  Asto 395 

2.  As  to  reconstruction  of  States 343 

Insurrectionary  Districts — 

1.  Collection  of  direct  taxes  in 334 

2.  Frauds  in xxxviii 

Intangihilities — 

1.  Asto  domicile 23n 

Intent — 

1.  As  to  transfer  of  title 203 

Intention — 

1.  Effect  should  be  given  to  clear 91 

2.  Force  of,  asto  construction  of  statutes 225 

3.  In  subsequent,  as  to  effect,  of  in  prior  statute 3tv> 

4.  Of  Congress  as  to  claims 380 

5.  Of  Congress  controlling  element  in  construing  statute 274 

6.  Particular  and  general 312 

7.  Probability  of 153 

Interest  Coupons— 

1.  Asto  payment  of xxvii 

Interest — 

1.  Excessive,  paid  by  clerks  to  brokers 17 

2.  On  registered  bonds Si?7 

Interest  Checks — 

1.  And  bonds,  transfer  and  control  of 17V 


Digitized  by  VjOOQIC 


Index  to  Decisions.  519 

Page. 
Interior  Department — 

1.  Action  of  dJBbnrsing  officers  of,  as  to  powers  of  attorney 33 

2.  As  to  Commissioner  of  General  Land  Office  in xxvi 

3.  As  to  findings  and  opinions  of  Court  of  Claims  in  relation  to xxxv 

4.  Secretary  of,  letter  to  First  Comptroller 37 

Infernal  Bevenue  Agent9 — 

1.  Employment  of 242 

2.  Payment  of  salaries  of 243 

Internal  Hevenue  Bureaw— 

1.  No  term  for  the  transaction  of  business  in xxxn 

Internal  Revenue — 

1.  Detecting  violations  of 242 

Internal  Bevenue  Laics — 

1.  History  and  oonrse  of  legislation  in  relation  to 251 

Internal  Revenue  Office — 

1.  Paper  from,  filed  in  Atherton  &  Co.'s  case,  copy  of 317 

Internal  Revenue  Tax — 

1.  As  to 274 

International  Law — 

1.  As  to xxiii 

2.  Regarding  marriage  contracts 175 

Interpleader — 

1.  As  t^  bill  of XXXIV 

2.  As  to  rights  of  rival  administrators 241 

Interpolations — 

1.  As  to  meaning  of  statutes 283 

Interpretation — 

1.  Of  statutes 320 

In  terpreiations — 

1.  Rule  in  construing  statutes 270 

Intestates — 

1.  As  to  assets  or  trusts 191 

Introduction xv 

1.  To  first  volume  of  Decisions,  as  to xvii 

Intruder — 

1.  An,  into  an  office  will  not  be  permitted  to  take  -advantage  of  his  own 

wrong 118 

Investigations — 

1.  As  to i XXX 

Investigators— (&ee  Agents,) 
Inritation — 

1.  Reception  and  entertainment  of  the  Gk>vemment  and  people  of  France 

and  the  family  of  General  La  Fayette 141 

Items  of  Expenses — 

1.  As  to  illness  and  burial  of  late  President  Garfield 375 

J. 

Janitors — 

1.  As  to 306 

Jobbing — 

1.  The  statute  against 438 

Joint  Commission — 

1.  As  to  settlement  of  claims  under 237 

Joint  Committee— 

1.  Force  of  assent  of 97 

2.  On  Public  Printing.., 94 
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Jordan^  Edward  L, — 

1.  Party  in  Jordan's  case *274 

Jordan^s  Case 274 

Joint  Sesolution — 

1.  As  to  appiopriations,  tenns  aud  effect  of 'iW 

2.  Authorizing  pablication  of  First  Comptroller's  Decisions v 

3.  Of  Congress  extending  appropriations 213 

4.  Of  Congress  for  expenses  of  Goyeminent,  quoted 214 

5.  Of  Congress  for  relief  of  Sarah  J.  S.  Garnet 270 

6.  Of  Congress  regarding  reconstruction  of  government  of  Tennessee ^U4 

7.  Of  July  4,  1864,  5  per  cent,  income  tax 274 

8.  Of  March  2,  1867,  claim  of  person  opposed  to  the  rebellion tl 

9.  Of  February  18,  1881,  approved 141 

10.  Of  February  18,  1881,  authority  given  by 144 

11.  Of  February  18,  1881,  French  guests 144,14" 

12.  Of  February  18,  1881,  inviting  French  guests  to  Centennial  Anniversary 

at  Yorktowii 141 

13.  Of  February  18,  1881,  quoted  from 142 

14.  Of  March  2,  1881,  agricultural  report* lH» 

15.  Of  March  2,  1881,  as  to  printing  certain  annual  reports $5 

16.  Of  March  2, 1881,  report  of  Commisaioner  of  Agriculture 1?3 

17.  Of  March  3,  1881,  Yorktown  Centennial  Anniversary 142 

18.  Of  June  30,  1882,  expenses,  agents 243 

19.  Of  June  30,  1882,  referred  to 243 

20.  Of  July  4,  1864,  referred  to ,....  274 

21.  Of  July  24,  1866,  referred  to :U4 

22.  Of  July  20,  1868,  reconstruction :U4 

23.  Of  July  20,  1868,  damaged  ordnance  stores % 

24.  Of  July20,  1868,  net  proceeds  of  sales 39 

25.  Of  July  20,  1868,  sale  of  ordnance  stores 41 

26.  Of  August  1,  1882,  quoted 271 

27.  Of  August  1,  1882,  relief  of  Sarah  J.  S.  Garnett 270,271 

28.  Of  August  3,  1882,  providing  for  publication  of  First  Comptroller's  De- 

cisions   : V,  XV 

29.  Of  August  3,  1882,  quoted v 

30.  Of  August  3,  1882,  referred  to xv 

31.  Of  August  5,  1882,  extending  appropriations 213 

Joint  Jie90lution9— 

1.  Object  of 216 

2,  Of  February  18,  1869,  referred  to :M4 

Journal  Clerk— 

1.  Annual  salary  of 362 

2.  Of  House,  as  to :W2 

Judge— 

1.  Immunity  of xxxvii 

Judgment— 

1.  Accounting  oflScer  must  act  on  his  own xvi 

2.  Head  of  Department  must  act  on  his  own xvi 

3.  In  the  courts  operates  as  ree  adjudicata,  which  could  have  been  acted  on . .  xxiv 

4.  In  United  States  courts,  as  to xxix 

5.  Of  accounting  officers,  as  to ^^^ 

6.  Of  a  Comptroller  cannot  ^  opened  or  changed xxxi 

7.  Of  Comptroller  as  to  conclusive  effect  of xxxJi 

8.  Of  Comptroller,  execution  of,  is  by  warrant  or  payment xxxu 
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9.  Of  First  Comptroller  conclnsiye  on  execative  officers  and  on  claimants. .     xxx 

10.  Relation  between  courts  and  Departments xxxv 

11.  Reversing,  cause  for 147 

Judgment  Debt$ — 

1.  Assets,  where  judgment  is  recorded 236 

Judgments — 

1.  Against  United  States,  assignments  of 13 

2.  And  decrees  as  to  law  of xxx 

3.  Asto XXXII 

4.  As  to  control  of  courts  over xxxii 

5.  Disposition  of  moneys  collected  upon 264 

6.  In  Court  of  Claims 28 

7.  Interlocutory  and  final,  as  to xxx 

Judgments  and  Deereee — 

1.  Of  courts,  as  to  finality  of. xxxi 

Judges  of  Courts — 

1.  Salary  of,  protected  by  Constitution 119 
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1.  By  accounting  officers,  there  must  be  an  end  to xxxi 

Judicial  Authority — 

1.  Afiecting  claims  after  final  action  with  accounting  officers xxxiv 

2.  As  to  determination  of  equitable  rights xxxviii 
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4.  Exercise  in  aid  of  accounting  officers xxxiv 

5.  Extent  of,  defined  by  judicial  decisions xxxix. 

6.  Relation  of  accounting  officers,  to : xxi,  xxxiv 

7.  Seeking  to  aifect  action  of  accounting  officers  on  claims xxxiv 

Judicial  Control — 

1.  Over  attorneys,  &c.,  as  to xxvii 

Judicial  Courts — 

1.  Error  in 146 

Judicial  Decisions — 

1.  Defining  extent  of  Judicial  authority xxxix 

Judicial  Discretion — 

1,  Conferred  by  law.: 146 

Judicial  Interference-- 

1.  As  to,  prior  to  final  action  of  Treasury  Department xxxix 

Judicial  National  Common  Law — 

1.  There  is  no  general  system  of xxii 

Judicial  Officer^ 

1.  Cannot  make  a  deputy 79 

Judicial  Officers-- 

1.  Of  Utah,  as  to 150 

Judicial  Offices— 

1.  Asto 74 

Judicial  Potcer — 

1.  As  to SGO 

Judicial  Proceedings — 

1.  As  to  efi^ect  of  certified  balances,  evidence  in xxxix 

Judicial  Remedy — 

1.  Afforded  by  statute X 200 

Judiciary— 

1.  Of  the  United  States,  as  to  the xxii 
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4.  Of  accounting  officers xti 
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*M).  Of  First  Comptroller,  extent  and  importance  of xvii 

21.  Of  First  Comptroller  over  appeals 5 

22.  Of  First  Comptroller  over  appeals  from  Sixth  Auditor xx 

23.  Of  one  Department  generaUy  conclusive  on  the  others ISl 

24.  Of  States  as  to  control  of  property 234 

25.  Original  and  appellate,  as  to  issuing  and  count-ersigning  warrants xxvii 

26.  Over  assignment  of  bonds  and  interest  checks 179 

Jurors — 

1.  Fees  for  summoning 164 

2.  Summoned  by  township  officers 163 

Justices  of  the  Peaee— 

1,  Discretionary  powers  of T4 

Justice  Story — 

1.  General  rule  by,  regarding  public  officer 77 

K. 
KansM — 

1.  Osage  ceded  lands  in 366 

Karst,  L,  G,— 

1.  Party  in  Lost  Greenback  case 166 

Kennard's  Case ^ 1^ 

Kennardj  M,  P.— 

1.  Party  in  Kennard's  case 1* 

Key— 

1.  Which  opens  Treasury 65 

Laborer — 

1.  Asto 247 

Laborers — 

1.  Substitutes  for 345 

Lak^sCase 3» 

Lake,  John  L,— 

1.  Party  in  Lake's  case 310 

1.  Assessment  of  taxes  on 334 
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2.  As  to  interference  of  courts  with  issue  of  patents  for XL 

3.  Expense  of  sales  of 365 

Lands — 

1.  Leasing  and  resale  of,  purchased  for  non-pay njent  of  taxes 334 

2.  Sale  of,  for  non-payment  of  taxes 334 

Land  Office— 

1.  Action  of,  as  to  disputed  titles xli 

3.  As  to  certification  of  aright  to  a  patent xli 
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1.  Receivers  of  public  moneys 158 

2.  Registers  of  district 158 

Land  Warrants — 

1.  As  to  signing  of 69 
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1.  Of  a  statute,  construction  of,  when  ambiguous 321 

Language— 

1.  Of  oiie  clause  assists  in  construing  that  of  another 365 

2.  Of  statute  as  to  payment  of  claims  considered 16 
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1.  Or  destruction  of  papers  and  records 24 
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1.  Henry  H.  Garnet 271 
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Law — ' 

1.  Assignments  by  operation  of 13 

2.  As  to  enforcement  of  penalties  of  private  parties 1 

3.  As  to  sources  of xxiii 

4.  Contradictory  decisions  on  similar  questi  ons  of x v 

5.  Of  agency 245 
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1.  As  to  intention  of 358 
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1.  Against  Governments. 342 

2.  Against  Governments,  Lawrence's 343 

Law  of  Congress — 

1.  Claims  founded  on xxxvii 
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8.  First  Comptroller,  decision  by,  in  Evans's  case 1 13 
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17.  First  Comptroller,  decision  by,  in  Yorktown  Centennial  case 143 

18.  First  Comptroller,  letter  o  f,  as  to  consular  acconn  ts 35<> 

19.  First  Comptroller,  opinion  by,  in  Agency  Delegation  case 63 

20.  First  Comptroller,  opinion  by,  in  Appropriation  Extension  case "il^ 

21.  First  Comptroller,  opinion  by,  as  to  extra  compensation  to  Representa- 

tives in  Congress XtG 

22.  First  Comptroller,  opinion  by,  in  Barnctt's  case 200 

23.  First  Comptroller,  opinion  by,  in  Board  of  Health  case 22n 

24.  First  Comptroller,  opinion  by,  in  Claims  Assignment  case 1 14 

25.  First  Comptroller,  opinion  by,  in  Clerks'  Investigation  case 245 

26.  First  Comptroller,  opinion  by,  in  Colbath's  case 2BI 

27.  First  Comptroller,  opinion  by,  in  Commissioners'  Per  Diem  rase 269 

28.  First  Comptroller,  opinion  by.  in  Contestant's  Widow's  case IS9 

29.  First  Comptroller,  opinion  by,  in  Crowley's  case 357 

30.  First  Comp  t roller,  opinion  by,  in  Direct  Tax  case :\34 

31.  First  Comptroller,  opinion  by,  in  District  Contracts  case 19** 

32.  First  Comptroller,  opinion  by,  in  Epidemic  Disease  case 227 

33.  First  Comptroller,  opinion  by,  in  False  Description  case 'i67 

34.  First  Comptroller,  opinion  by,  in  Gibson's  case 2^ 

35.  First  Comptroller,  opinion  by,  in  Halstead's  case *2H 

36.  First  Comptroller,  opinion  by,  in  Huidekoper's  case  f second) 157 

37.  First  Comptroller,  opinion  by,  in  Informer's  case 262 

38.  First  Comptroller,  opinion  by,  in  Jordan's  case 276 

39.  First  Comptroller,  opinion  by,  in  Keunard's  cas** \i^ 

40.  First  Comptroller,  opinion  by,  in  Lake's  case 3V» 

41.  First  Comptroller,  opinion  by,  in  Lost  Greenback  case 167 

42.  First  Comptroller,  opinion  by,  in  Osage  Land  case 366 

43.  First  Comptroller,  opinion  by,  in  Otto's  case •29t^ 

44.  First  Comptroller,  opinion  by,  in  Proceeds  of  Sales  case 40 

45.  First  Comptroller,  opinion  by,  in  Rheem's  case **17 

46.  First  Comptroller,  opinion  by,  in  Shelley's  case 3^1 

47.  First  Comptroller,  opinion  by,  in  Smith's  case 36:? 

48.  First  Comptroller,  opinion  by,  in  St.  Elizal)eth'8  case 57 

49.  First  Comptroller,  opinion  by,  in  Snbstitnted- Attorneys  case 314 

50.  First  Comptroller,  opinion  by,  in  Substitdte  case 347 

51.  First  Comptroller,  opinion  by,  in  Tayloe's  case 19* 

52.  First  Comptroller,  opinion  by,  in  Territorial  Conrt  case 149 

53.  Speech  of,  in  Congress,  as  to  sales  of  lands  referred  to 369 

Law» — 

1.  Of  domicile 170 

2.  Of  marriage 170 

3.  Of  place  of  domicile,  as  to  indorsements  by  hnsband 173 

4.  Of  place  of  issue  of  securities,  as  to  indorsements  by  hnsband 173 

5.  Of  place  of  marriage,  as  to  indorsements  by  hnsband 173 

6.  Of  place  where  post-nuptial  contract  is  made,  effect  of 170 

7.  Of  the  Un  ited  States,  pnbli  cation  and  distribntion  of ^' 


Digitized  by  VjOOQIC 


Index  U)  Deoisions,  525 
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L*(U'8 — ^Con  tin  lied. 

^.  Relating  to  disbureemouts  by  the  Commissioners  of  the  District  of  Colum- 
bia          XIX 

Lawyers— 

1.  As  to  skill  and  learning  reqaired  in  disposition  of  claims xxxiii 

Leases  and  Sales — 

1.  As  to  appropriations IJ36 

Leases— 

1.  Assets  where  land  lies 235 

Leasing  and  Resale — 

1.  Oi  land  purchased  for  non-payment  of  taxes 334 

Leave  of  Absence — 

1.  Extension  of 345 

Legacies— 

I.  Left  by  General  Wool ^ 206 

Legacy  Tax — 

1.  As  to  contracts  and  informers 205 

2.  Disposition  of  moneys  collected  as 207 

3.  None  due  from  executor  of  Wool,  when  contract  with  Sanborn  was  made.      209 

4.  Remitted  to  Secretary  by  Sanborn 206 

Legacy  Taxes —  % 

1.  Which  had  accrued  jirior  to  repeal 207 

Legal  Allowance — 

1.  As  to  foreign  ministers 271 

L^gal  Allowances— {See  Contingent  Expenses.) 
Legal  Authority — 

1.  WooVs  taxes  collected  by  Government  under  color  of 210 

Legal  Certificates — 

1.  Holders  of,  notified  as  to  contest 323 

Legality — 

1.  In  the  issues  of  money,  as  to xxi 

Legal  Proceedings — 

1.  As  to  set-off  by  accounting  officers 209 

I^al  Representative — 

1.  As  to  Treasury  drafts 231 

Legal  Rights — 

1.  Consideration  of,  by  executive  officei's xxxviii 

2.  Of  iiarties  examined  in  Treasury  Department xxxiv 

Legal  Science — 

1 .  Pertaining  to  the  great  Departments  of  the  Government xxxiii 

I^al  Title— 

1.  To  a  registered  bond,  transfer  of 286 

2.  To  negotiable  instrument,  manner  of  transfer 292 

Legal  Vouchers — 

1 .  Comptrollers  to  determine  what  are xxx 

legatees- 

1.  Rights  of 273 

2.  Under  the  will,  as  to  registered  bonds 191 

Legislation — 

1.  All  rightful  subjects  of,  not  inconsistent  with  the  Constitution  and  laws 

of  the  United  States 148 

2.  Rightful  subjects  of 150 

3.  Unnecessary,  referred  to 41 
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Legislaiure— 

1.  Meaning  of  action  of 151 

2.  Of  New  Mexico,  authority  given  to,  by  Congress 150 

3.  Territorial,  invested  with  general  authority l-W 

4.  Territorial  power  of  ..-• 14S 

Legislative  Assembly — 

1.  Statute  giving  power  to 151 

Legislative  authority — 

1.  And  power  over  officers 119 

Legislative  Intent — 

1.  As  to 101 

2.  As  to  repeal  by  implication 331 

Legislative  Intent — (See  Intentum,) 

Legislative  Fower-^ 

1.  Adjustment  and  settlement  of  accounts  not  an  exercise  of 274 

2.  As  to Wb 

3.  Cannot  be  exercised  as  between  private  citizens 10 

4.  Limitation  on 272 

Legislative  Supervision — 

1.  As  to  appropriations S© 

Lesliey  Oeo,— 

1.  Party  in  Gibson's  case 266 

Letter— 

1.  Of  Acting  Commissioner  of  Internal  Revenue  as  to  direct  taxes 311 

2.  Of  Acting  Secretary  of  the  Treasury  as  to  refund  of  taxes 31<> 

3.  6f  chief  justice  of  Territory  of  New  Mexico  to  Attorney- General  Brew- 

ster referred  to 149 

4.  Of  clerk  as  to  substitute 346 

5.  Of  Commissioner  of  General  Land  Office  as  to  sale  of  land 363 

6.  Of  Commissioner  of  Internal  Revenue  as  to  proceeds  of  sale 335 

7.  Of  Commissioner  of  Internal  Revenue  in  Sanborn's  case 207 

8.  Of  disbursing  agent  of  National  Board  of  Health  as  to  appropriation 

quoted  from 2S 

9.  Of  disbursing  agent  of  National  Board  of  Health  as  to  disposition  of 

appropriation  of  $100,000 235 

10.  Of  Edward  McPherson,  Clerk  of  Hbuse,  as  to  extra  pay  for  preparing 

Digest 362 

11.  Of  First  Comptroller  as  to  consular  accounts 349 

12.  Of  First  Comptroller  as  to  per  diem  fee 269 

13.  Of  First  Comproller  as  to  substituted  attorneys 31.> 

14.  Of  First  Comptroller,   transmitting  report  of  Board  of  Audit  as  to 

illness  and  burial  of  late  President  Garfield '  37!*' 

15.  Of  Hilary  A.  Herbert,  as  to  pay  of  deceased  contestant 32? 

16.  Of  H.  S.  Huidekoper,  quoted  from IZ^ 

17.  Of  marshal  of  District  of  Columbia  as  to  Lottery  cases 2B1 

18.  Of  M.  P.  Kennard  as  to  indorsement  of  pension  checks t'^ 

19.  Of  Secretary  of  Interior  as  to  sale  of  old  material 37 

20.  Of  Secretary  of  State  as  to  consular  accounts 349 

21.  Of  Secretary  of  the  Treasury  as  to  colonization  of  people  of  African  de- 

scent    332 

22.  Of  Secretary  of  the  Treasury  as  to  consular  accounts 349 

23.  Of  supervising  surgeon  of  Marine  Hospital  Service  as  to  sales  of  old  ma- 

terial   37 

24.  Of  Third  Auditor  as  to  disbarred  attorneys 314 

25.  Of  United  States  Treasurer  as  to  indorsements li*l 
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Letters — 

1.  Of  administration)  conflicting  grant  of 180 

2.  Testamentary,  or  of  administration 181 

Leyoiihvpud,  C, — 

1.  Certificate  and  letter  of,  as  to  Swedish  marriage  contract 172 

LidbiUUes— 

1.  For  which  appropriations  are  made 220 

2.  Of  attorneys,  &c.,  as  to xxvii 

3.  Payment  of,  as  to  public  health 221 

Ltahility—     ' 

1.  Asto,  of  United  States 108 

2.  Attached  to  ministerial  offices 73  * 

3.  Congress  alone  can  create  a  public 108 

4.  Of  Government  as  to  registered  bonds 190 

5.  Of  Government  as  upon  &  quantum  valebat lOG 

6.  Of  Government  to  refund  money  to  purchasers  of  public  lands  errone- 
ously sold XIX 

7.  Of  Government  to  refund  taxes xix 

8.  Of  officers  to  the  Government - xix 

9.  Of  sureties  of  a  contractor  for  carrying  mails 1 

10.  Of  United  States  to  pay  for  fractional  parts  of  greenbacks,  silver  certifi- 

cates, and  fractional  currency 201 

11.  To  third  parties  having  latent  equities 193 

Liberia— 

1.  As  to  colonization  or  emigration 334 

Library  of  Congress — 

1.  Authority  to  exchange  books  for 54 

ii^n— (See  Claime,  Debts y  Practice j  Property,  Suits,) 
Light-house  Keeper — 

1.  Asto - 308 

Like  Serffice— 

1.  Compensations  for  1883  adjusted  on  basis  of 21& 

Ulley,  W,— 

1.  Attorney  for  Taylor  in  Dorsey's  Appeal  case 3 

Limitation — 

1.  £fiectof,on  general  power 152 

2.  For  fees  and  mileage 163 

3.  Prescribed  in  act  of  June  20,  1874 48 

Limitations — 

^  1.  Of  use  of  appropriations  for  Board  of  Health 224 

Limited  Appropriations — 

1.  Asto XIX 

Luiuidated  Claims — 

1.  Asto 21 

Liquidated  Damages — 

1.  Asto 1 10 

List— 

1.  Of  amounts  certified  to  be  paid  on  account  of  the  illness  and  burial  of 

late  President  Garfield 387 

List  of  Claims  and  Claimants — 

1.  As  to  illness  and  burial  of  late  President  Garfield 392 

List  of  Employ^— 

1.  And  compensation  as  to  illness  and  burial  of  late  President  Garfield  ....      393 
Lithocaustic  Illustrations — 

1.    Authorized  by  law,  referred  to Ill 
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Lithographing — 

1.  And  engraving  plates  for  public  docamentfl 9i 

Litigation — 

1.  There  must  be  an  end  to xui 

Lire  Stock — 

1.  Sales  of 55 

Loan  Acts — 

1.  As  to ^57 

assignment  of  bonds  and  coupons 23.  ^ 

3.  Requirements  of,  as  to  registered  bonds 203 

Loan  Books — 

1.  In  Register's  office,  as  to  transfer  of  registered  bonds 2^^ 

Local  Assets— 

1.  What  constitute W 

Lwd  CornwaUis— 

1.  Centennial  Anniversary  of  surrender  of 141 

Ia>ss  and  Damage— 

1.  As  to  carrying  mails 2 

Loss—  ' 

1.  As  to,  of  vouchers,  records,  and  papers  by  Government  officers xxxviii 

2.  Caused  by  fault  of  creditor 12 

3.  Of  negotiable  paper * 296 

Losses— 

1.  By  war,  reimbursing  loyal  citizens  for  their 338 

Lost  Greenhack  Case 165 

Lost  Greenback— 

1,  Disposition  of,  by  Treasury  Department 169 

Lost  Registered  Bonds— 

1.  As  to 886 

2.  May  be  paid  on  proper  evidence 204 

Lottery  Cases— 

1.  In  District  of  Columbia 261 

Lottery  Ttckets— 

1.  Oflfense  of  keeping,  for  sale 2»^» 

Love,  James — 

1.  Party  in  Gibson's  case 2SM 

L<yyal  Citizens— 

1.  Reimbursement  of 334 

2.  Sales  of  lands  to 335 

/.ti«a«c«— (See  Insanity)— 

1.  Appointment  of  committee  as  t-o  : ^84 

2.  Careof ^^ 

M. 
Maximum — 

1.  Of  Utah  district  attorney's  compensation 121 

McGrathy  Governor— 

1.  Summons  of,  as  to  reconstruction 343 

McLellan,  Hon.  Robert— 

I.  Asksas  to  delegation  of  duty  of  signing ^ 

McPherson,  Edward— 

1.  Clerk  of  House,  letter  of,  as  to  extra  pay  for  preparing  Digest 3® 

Magistrate—  > 

1.  Can  have  neither  assistant  nor  deputy "^ 

Mail  Contracts- 

1.  Assignment  and  transfer  of,  null  and  void ^ 

2.  As  to  subletting  of ^ 
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Maih— 

1.  As  to  contractors  for  carrying  the xxi 

2.  As  to  transferring,  subletting,  or  assigning  contract  for  carrying 6 

3.  Authority  of  Postmaster-General  as  to  contracts  for  carrying 1 

4.  Contract  for  carrying .' 1 

5.  Contract  for  carrying,  may  be  sublet  or  transferred 15 

6.  Disposition  of  compensation  for  carrying .' 122 

7.  Proposals  for  carrying 309 

Mail  LetUngs — 

1.  As  to  advertisements 311 

Maker — 

1.  Signature  of,  as  to  indorsement 189 

Malakof  Bitlera  Case^ 129 

Malakof  Bitiei's— 

1.  Claim  for  refund  of  stamps  rejected 137 

2.  Translation  of  handbill  advertisement  of 129 

Malicious  Act — 

1.  Civil  liability  in  damages  for xxxvii 

Mandamua — 

1.  Application  for  writ  of 116 

2.  As  to  control  over  accounting  officers xxxvi 

3.  As  to  judicial  proceedings  against  accounting  officers xzx  vi 

4.  Views  of  authorities  as  to  exercise  of  judicial  power  by XL 

•     5.  When  issued  against  an  officer 78 

6.  Who  may  have  a xxxvi 

7.  Will  not  lie  against  the  Comptroller 78 

Manual — 

1.  Compilation  of  Internal  Revenue 243 

Manufacturer — 

1.  Fees  paid  by 252 

Manuscript  Files — 

1.  In  Treasury  Department,  as  to xv 

Marine  Hospitals — 

1.  Authority  to  sell  or  lease 51 

2.  Construction  of 155 

3.  Established  by  act  July  16,  1798 53 

4.  Selling  or  leasing 49 

Marine  Hospital  Fund — 

1.  As  to  proceeds  of  sale  of  old  material 49 

2.  Authority  of  Secretary  of  the  Treasury  over 54 

3.  Sales  of  unserviceable  property  purchased  from 37 

MaHtal  Bight— 

1.  To  property  arising  under  post-nuptial  contract 175 

Marital  Bights— 

1.  As  to  transfer  of  property 170 

2.  Of  husband  and  wife 170 

3.  Of  husband  in  and  to  personal  estate  of  wife 174 

Marriage — 

1.  Contract  before  and  after 175 

2.  How  celebrated 144 

Marriage  Contract — 

1.   Forceof « 170 

Marriage  Contracts — 

1.  XjAws  and  incidents  relating  to 178 

H.  Mis.  37 34 
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Marshal — 

1.  A,  of  the  United  States,  holding  oyer  after  expiration  of  his  term  of  of- 

fice, not  entitled  to  pay Ill 

2.  Appointment  of US 

3.  Authority  of,  after  expiration  of  office 119 

4.  In  Diirkee*8  case  allowed  credit  for  the  sum  claimed 166 

5.  Of  District  of  Columhia,  letter  of,  as  to  lottery  cases 261 

6.  Office  of 113 

7.  Temporary  appointment  df^  to  be  made  by  circuit  justice,  when  Tacancy 

occurs lli 

MarskaVs  Acoounts— 

1,  Adjustment  of 164 

2.  Limitation  of  allowances  in 164 

MarahaU — 

1.  All,  except  those  in  the  Territories,  are  appointed  for  four  years  only  ..  lii 

2.  Compensation  to 163 

3.  Districts  assigned  to 158 

4.  Of  Territories  hold  their  offices  for  four  years,  and  until  their  sueeet- 

sorsare  appointed  and  qualified 113 

5.  Reimbursement  of  actual  expenses  of 164 

MarahaU,  U,  S,— 

1.  Compensation  ot 90 

2.  Duty  of,  as  to  warrants  issued  by  commissioners ^ 

Marshal's  Mileage  case ^ 

Material — 

1.  Sales  of  old 36 

Materials — 

1.  For  distillation,  excessive  use  of 315 

Meaning  of  Action — 

1.  Of  legislature 151 

Meaning  of  Words — 

1.  As  to 355 

Meehanie^ 

1.  As  to 247 

Medical  Department — 

1.  Ofthe  Army  in  the  field .* ^ 

Medical  Officers^ 

1.  Detail  of,  to  foreign  ports 236 

Medical  Sei'vices — 

1.  Schedule  A,  as  to  illness  and  burial  of  late  President  Garfield 3?i> 

Medicinal  Prejyaration — 

1.  As  to  refunding  tax  on 12? 

2.  Liability  to  stamp  tax 12? 

Medicines —  , 

1.  Liability  of  manufacturers  of 1^ 

Member  of  Conyress — 

1.  A  professional  retainer  is  not  an  office.  The  Constitution,  article  1,  sec- 

tion 6,  does  not  prohibit  a  person  so  employed  from  being  a 356 

2.  Unseating  a ^1 

Members  of  Congress — 

1.  (See  Crowley's  case,  in  Index.) 
Memorandum — 

1.  In  appropriation  act  as  to  False  Description  case '-^ 

Mtrchant  Vesseh — 

1.  Regulations  as  to,  in  case  of  epidemic  disease..... ^^^ 
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lierrimany  A,  L,-^ 

1.  Attorney  for  Halatead  in  Halstead's  case 2;V2 

Meaaenger — 

1.  As  to 247 

2.  Of  the  Senate,  as  to 280 

Messengers — 

1.  Sabstitutes  for 345 

Mileage— . 

1.  As  to  contested  seat  in  Congress 328 

2.  Of  United  States  marshals 90 

3.  Traveling  expenses  in  lien  of 163 

Militarsf  Authority — 

1.  Dnring  reconstruction 343 

Military  Law — 

1.  As  to  exercise  of 344 

Military  Officer — 

1.  Power  of  President  to  revoke  dismissal  of. xxxiii 

Military  ReconstrticHon — 

1.  As  to 344 

Militia-^ 

1.  As  to  President  calling  forth,  to  snppress  insurrection,  <&c 77 

MinUterial  Actfr- 

1.  As  to  accounting  officers >.        62 

Ministerial  Office— 

1.  Definition  of 77 

2.  When  granted  to  be  executed  in  person,  cannot  be  delegated 83 

Ministerial  Officers— 

1.  Expenses  incurred  by 155 

Minister  or  Consul — 

1.  As  to  acknowledgments 190 

Minister-— 

1.  To  Liberia,  Garnet's  Case * 270 

Miscellaneous  Receipts — 

1.  As  to  sale  of  old  material 41,54 

2.  On  account  of  proceeds  of  Government  property 57 

Misnomer — 

1.  Power  of 307 

Miasions — {&€ie  Foreign  Intercourse,) 
Mistake— 

1.  In  judgment 135 

Mistakes — 

1.  As  to  disputed  titles  to  land xli 

Mixture— 

1,  AjBto 131 

Mode— 

1.  Of  assigning  registered  bonds • 35 

2.  Of  depositing  and  paying  moieties  from  amounts  of  legacy  tax  collected.  207 

3.  Of  distributing  the  proceeds,  as  to  administration 238 

4.  Of  making  contracts  with  informers 205 

5.  Of  passing  title  to  bonds  and  certificate  of  stocks..^ 203 

6.  Of  paying  claims  against  United  States 302 

7.  Of  payment  for  fractional  part  of  bond 205 

S.  Of  proceeding  to  secure  payment  of  claims .'  16 

9.  Of  repealing  statute 260 

10.  Of  revoking  draft  before  actual  payment xxviii 
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Mode — Continued. 

11.  Of  sale  of  old  material 34 

12.  Of  securing  a  rehearing  on  rejected  claims xxviu 

Modes — 

1.  Of  making  payment  of  claims 29T 

ModificaiioH — 

1.  Of  law  by  law 36? 

Moicliea  — 

1.  As  to  action  for  recovery  of  payment  of 20t) 

2.  As  to  lotteries :i6:i 

3.  Paid  to  informers  for  detection  of  violations  of  intomal-revenne  law :21*2 

4.  Payment  of  informers' 2t-i> 

5.  To  informers,  payment  of,  prohibited 'ii^G 

6.  When  Government  estopped  from  denying  legality  of  payment  of 2<.>' 

Moiety  System — 

1.  In  revenue  cases,  abolished tJl-J 

Molasses — 

1.  As  to  deficiency  tax 31? 

Money — 

1.  Advanced  to  pension  agents  as  disbursing  officers l?o 

2.  As  to  withdrawl  of,  from  the  Treasury -■- xl 

3.  Authority  to  collect,  from  Government : 231 

4.  Belonging  te  the  United  States,  discovering  and  collecting 2i'5 

5.  Borrow ing,  from  brokers IT 

6.  Control  and  disposition  of,  by  Treawury  Department 235^ 

7.  In  the  Treasury  as  to  direct-tax  case 33T 

8.  Means  of  receiving,  within  statute 25 

9.  Paid  by  disbursing  officers  and  agente 2? 

10.  Paid  by  person  not  authorized  maybe  recovered  back  by  United  States.  211 

11.  Payment  of,  without  a  draft 241 

12.  To  credit  of  disbursing  officer 1? 

Money  Demand — 

1.  Claim  designed  to  apply  to  every U* 

Money  Due—  . 

1.  Righto  therein 237 

Moneys — 

1.  Advanced  to  disbursing  officers 29? 

2.  Authority  to  receive  and  receipt  for 191 

3.  Disbursed  by  Commissioners  of  the  District  of  Columbia xix 

4.  Received  by  officer  for  use  of  United  States , 3T 

Money  Values — 

1.  As  to  comparison  of  jurisdiction  of  executive  officers  and  of  eourto xvii 

Montana — 

1.  Number  of  terms  of  court  in,  each  year lo** 

Manument—, 

1.  At  Yorktown,  "  adorned  wiih  emblems  of  the  alliance  between  the  United 

States  and  His  Most  Christian  Majesty" 141 

2.  At  Yorktown,  erection  of  a 141 

3.  At  Yorktown,  inscribed  with  a  narrative  of  the  surrender  of  Earl  Cora- 

wallis Ul 

Morgan,  Asher  R. — 

1.  Party  in  Sanborn's  Case 21*6 

Morgan,  i?.  C, — 

1.  As  to  accounto  of »^»*-^ 

Motion — 

1.  To  set  aside,  modifj',  or  correct xxxu 
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AfoyerSy  Gilbert — 

1.  Party  in  Halstead'8  Case 231 

j^fiinicipal  Carporation9 — 

1.  As  to 360 

AfutUated  Note— 

1.  Disposition  of,  when  fonnd 166 

Alutilated  Notes-^ 

1.  Replacing 16<i 

Xation — 

1.  Preference  as  between  citizens  and  persons  of  otlier  countries 237 

Xaiional  Bank  Notes —  • 

1.  Redeemed  as  others,  when  bank  has  failed 168 

Na  tianal  Board  of  Health— 

1.  Appropriation  act  quoted  from,  as  to 222 

2.  Appropriation  for 221 

3.  Authority  and  object  of 221 

4.  Authority  of,  as  to  State  and  local  boards  and  quarantine  stations 223 

5.  Estimates  of,  for  appropriations 226 

6.  Origin0)f 221 

7.  Powers  given  to 223 

8.  Report  of,  as  to  health  regulations 226 

National  Courts — 

1.  As  to  the  local  common  law  administered  in zxii 

National  Government — 

1.  As  to  the  three  powers  of 360 

Nationality— 

1.  Of  parties,  as  to  indorsements  on  United  States  securities 173 

2.  Of  wife 173 

National  Jurisprudence—  • 

1.  As  to  the  system  of xxii 

Naval  Officers — 

1.  Districts  assigned  to 158 

Navy— 

1.  As  to  acts  of,  in  suppressing  the  rebellion xxxviii 

2.  As  to  property  destroyed  or  appropriated  by xxxviii 

Navy  Regulations — 

1.  Regarding  allotments  of  pay 27 

Necessity — 

1.  Absence  of,  as  to  construction  of  appropriation  act 331 

2.  Absence  of,  as  to  determining  whether  an  appropriation  is  intended 336 

Negatives — 

1.  Rules  of  construction  as  to 162 

Negotiable  Securities—   . 

1.  Law  applicable  to 170 

Negotiability— 

1.  Definition  of 292 

Neighborhood — 

1.  As  to  post-offices l'^8 

Neutrality  Act— 

1.  As  to 354 

New  Bond — 

1.  As  to  negotiable  instruments 2>2 

New  Provisions — 

1.  Asto repeal 26-* 
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Xewspapi 

1.  Clerk  of  House  may  select,  in  which  to  advertise 310 

2.  Compensation  for  advertising  in 3C9 

New  TriaU- 

1.  As  to  a  rehearing  on  rejected  claims xxviii 

Next  of  Kin— 

1.  As  to  disposition  of  bonds 19r» 

Nan-payment  of  Taxes — 

1.  Sale  of  lands  for :m 

Non-  Usage — 

1.  Effect  of,  as  to  repeal 331 

Notice—  ^ 

1.  Asto 2^J 

2.  As  to  force  of xxxix 

3.  As  to  indorsements ISS 

4.  Asto  registered  bonds 19(1 

5.  By  advertising  as  to  contract  for  carrying  mails 311 

6.  Given  by  subcontractor  as  to  carrying  mails 1 

7.  Of  filing  of  subcontracts  for  carrying  mails T 

d.  Purchasers  charged  with,  as  to  rights  of  prior  parties _ 2!^t 

9.  Stipulated  between  contractor  and  subcontractor 5 

O, 

Oalh^i&ea  Revised  Statutes,) 

1.  Asto 24i 

2.  Asto,  of  Member  of  Honse 323 

3.  As  to  substitutes 34<5 

4.  Authority  to  administer 24'J 

5.  Date  of,  governing  salary 214 

6.  Of  claimant  as  to •. xxx 

Oath  of  Office— 

1.  Copy  of 34<> 

Obligation— 

1.  Incurred  by  Commissioners  of  District  of  Columbia 19^ 

2.  Of  an  official  bond 115 

Ocoupanof — 

1.  Difference  between  right  to  a  seat  and  its 3W 

Offenses— 

1.  In  relation  to  policy  lotteries **i 

2.  Jurisdiction  of  federal  courts  over  common  law xxii 

Office— 

1.  A  professional  retainer  is  not  an.    The  Constitution,  Article  1,  section  6, 

does  not  prohibit  a  member  of  Congress  from  being  so  employed '155 

2.  Illegal  holding  of ^ 115 

3.  Is  a  member  elect  one  holding 355 

4.  Judicial  or  ministerial 74 

5.  Of  chief  supervisor,  act  creating 153,154 

Office  of  Deputy  Comptroller — 

1.  Created  by  statute 71 

Office  Bent— 

1.  Asto «> 

Officer— (See  Agent,  Clerk,) 

1.  Aclerkisan 347 

2.  A  disbursing  clerk  is  an 159 

^3.  Assignment  by,  of  future  salary  void 14 
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Officer— (See  Agent,  Clerk) — Coutinued. 

4.  By  whom  appointed 307 

5.  Charged  with  a  duty,  authority  of 303 

6.  Detailed  to  investigate  frauds 249 

7.  Diplomatic  and  consular,  as  to 349 

8.  Distinction  between  agent  and 169 

9.  Duty  imposed  on,  by  subcontract  for  carrying  mails 1 

10.  Is  a  Repiesentative  in  Congress  an .^ 355 

11.  Moaning  of  term •  307 

12.  Member  of  Congress,  Acting  Judge  Advocate 447 

13.  Or  person,  meaning  of 358 

14.  Performing  the  duties  of  another,  not  entitled  to  extra  compensation. . .  284 

15.  ToperformdutieSof  First  Comptroller 283 

16.  Under  the  Government,  is  a  Memberof  Congress  an 442 

17.  Whoisan 4l 305 

Officer  De  Facto— 

1.  Cannot  recover  fees  unless  he  be  an  officer  ^f  Jure. 117 

Officers— (See  Perman  Agents.) 

1.  And  agents  who  have  no  districts 158 

2.  And  employes,  as  to  compensation  at 218 

3.  And  enl^loy^s,  salaries  of 214 

4.  Assignment  by,  of  salary  or  compensation xx 

5.  Authority  of  public 93 

6.  Effect  of  approval  of,  as  to  allowance  of  claims xxx 

7.  How,  and  by  whom  appointed 346 

8.  Judicial,  asto 150 

9.  Liability  of,  to  the  Qovernment xix 

10.  Of  the  Government,  certificate  of  the  Speaker  of  the  House  conclusive 

upon :i30 

11.  Of  tbe  Post-Office  Department  over  the  Sixth  Auditor 1 

12.  Heads  of  Departments  and  Bureaus 76 

13.  Payment  of  salaries  of 13 

14.  Payof 27 

15.  Powers  and  duties  of  various  classes  of 72 

16.  Salaries  of  some  officers  ''from  the  time  they  enter  upon  the  performance 

of  their  duties."    (See  4  Opinions  Atty-Genl. ,  123) 215 

17.  Sometimes  incur  civil  liability  in  damages xxxvii 

18.  Special  disbursing  agents  are  not 159 

Officers  and  Persons — 

1.  In  the  public  service,  as  to  construction 359 

Officers  and  Tribunah — 

1.  Authorized  to  act  on  claims,  a.s  to xxvi 

Offices— 

1.  Abolished  by  act  August  5,  1882 217 

2.  Abolishment  of 215 

3.  Change  in  salary  of 215 

4.  Not  regarded  as  grants  or  contracts,  but  rather  as  trusts  or  agencies 83 

5.  Some  new,  created 215 

6.  Two  distinct,  compatible 305 

Official  Corruption — 

1.  As  to XXXVII 

Official  Discretion- 

1.  Not  generally  subject  to  review 146 

Official  Fees— 

1.  Received  by  consular  officer 26 
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Page 
Official  FunciiaM-- 

1.  Of  First  Comptroller  cannot  be  assigned 96 

Oil— 

1.  Coal  and  other,  inspectors 2Sfi 

OmUsioM — 

1.  In  a  statntCi  as  to 315 

OmUtion — 

1.  To  use  ordinary  form  of  expression  for  an  appropriation,  e£fect  of 336 

One  Hundred  and  Eighth  Call— 

1.  As  to  registered  bonds 2-  ^7 

One  Hundred  Thousand  Dollars— 

1.  Appropriated  to  erect  monument  at  Yorktown 141 

Qpiniofi— (See  A  item  ey-  General. )  ♦ 

1.  By  Attorney-General  Butler,  vol.  2,  pp.  625  and  650,  referred  to 147 

2.  By  Attomey-Geii^ral  Butler,  vol.  3,  pp.  1, 15, 18,  and  148,  referred  to 147 

3.  By  Attorney-General  Legar^,  vol.  4,  p.  80,  referred  to 147 

4.  By  Attorney-General  Williams,  vol.  14,  p.  419 147 

5.  By  Attorney-General  Wirt,  vol.  1,  pp.  52e,  624,  699,  referred  to 147 

6.  By  Attorney-General  as  to  local  assets,  quoted 240 

7.  By  Attorney-General  as  to  postmasters  as  disbursing  agents 156 

8.  By  Attorney-General,  vol.  7,  p.  303,  referred  to .♦ 1 12 

9.  By  Attorney-General,  vol.  9,  p.  36,  quoted  from xvi 

10.  By  Attorney-General,  vol.  9,  p.  188,  quoted 17 

11.  By  Attorney-General,  vol.  10,  p.  243,  maxim  cited 10? 

12.  By  Attorney-General ,  vol.  11,  pp.  5  and  6,  quoted  from xvi,  xvu 

13.  By  Attorney -General,  vol.  11,  p.  287,  quoted 116 

14.  By  Attorney-General,  vol.  14,  p.  263,  quoted 115 

15.  By  Attorney-General,  vol.  15,  p.  90,  quoted d2 

16.  By  Attorney-General,  vol.  16,  p.  568,  quoted 116 

17.  By  First  Comptroller,  asking  in  advance  for xxi 

18.  By  First  Comptroller  as  to  extra  comjiensation  to  Representative  in 

Congress 356 

19.  Bj'  First  Comptroller  in  Agency-Delegat ion  case 63 

20.  By  First  Comptroller  in  Appropriation-Extension  case 215 

21.  By  First  Comptroller  in  Barnett's  case 200 

22.  By  First  Comptroller  in  Board-of-Health  case 223 

23.  By  First  Comptroller  in  Claims- Assignment  case 14 

24.  By  First  Comptroller  in  Colbath's  case 281 

25.  By  First  Comptroller  in  Commissioners  Per-Diem-case 269 

26.  By  First  Comptroller  in  Contestant's  Widow's  case 329 

27.  By  First  Comptroller  in  Crowley's  case 357 

28.  By  First  Comptroller  in  Direct-Tax  case 334 

29.  Of  First  Comptroller  in  District-Contract  case 198 

30.  By  First  Comptroller  in  Epidemic-Disease  case 227 

31.  By  First  Comptroller  in  False-Description  case 267 

32.  By  First  Comptroller  in  Gibson's  case 'i^ 

33.  By  First  Comptroller  in  Halstead's  case 234 

34.  By  First  Comptroller  in  Huidekoper's  case  (second) 157 

35.  By  First  Comptroller  in  Informer's  case ^ 

36.  By  First  Comptroller  in  Jordan's  case 276 

37.  By  First  Comptroller  in  Kennard's  case 1^ 

38.  By  First  Comptroller  in  Lost-Greenback  case 167 

39.  By  First  Comptroller  in  Osage-Land  case .' 366 

40.  By  First  Comptroller  in  Otto's  case 298 

41.  By  If^rst  Comptroller  in  Proceeds-of-Sales  case 40 
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Opinion — (See  Attomey-General) — Continued. 

42.  By  First  Comptroller  in  Rheem's  case 307 

43.  By  First  Comptroller  in  Saint  Elizabeth  case 57 

44.  By  First  Comptroller  in  Shelley's  case 323 

45.  By  First  Comptroller  in  Smith's  case 363 

46.  By  First  Comptroller  in  Substituted  Attorneys  case 314 

47.  By  First  Comptroller  in  Substitute  case  referred  to 346 

48.  By  First  Comptroller  in  Tayloe's  case 192 

49.  By  First  Comptroller  in  Territorial-Court  case 149 

50.  In  Indian-Land  case  re-examined  and  affirmed 365 

51.  Of  Attomey-Qeneral  may  be  required  by  the  head  of  any  Department.,  xvi 

Opinions— (8&e  Decisions.^ 
Opinions  and  Decisions — 

1.  By  the  First  Comptroller,  as  to xxxiii 

Opinions —  • 

1.  By  the  Attorney-General,  as  to xv 

Oral  Argument — 

1.  As  to  prosecuting  claims xxviii 

Order- 
ly Forpay^j 17 

2.  Of  court,  validity  of,  cannot  be  questioned  by  executive  officers 232 

3.  Of  Major-General  Gillmore  as  to  reconstruction 343 

4.  Of  pensioner  as  to  payment  of  check 197 

5.  Of  Post-Office  Department  making  new  contract 4 

6.  Of  Post-Office  Department  suspending  pay  of  contractor 4 

7.  Of  Secretary  as  to  refund  of  taxes 260 

8.  Of  Secretary  of  the  Treasury  authorizing  Joseph  Addison  Thomson  to 

perform  duties  of  Deputy  First  Comptroller 285 

9.  Suspending  or  disbarring  an  attorney,  as  to 313 

Orders — 

1.  By  Second  Assistant  Postmaster-General   as  to  contracts  for  carrying 

mails 2 

2.  For  receiving  payment  of  claims  when  void 16 

3.  Of  courts,  as  to xxxii 

4 .  Of  Posti-Offlce  Department,  Sixth  Auditor  not  subject  to 4 

Orders  and  Decrees — 

1.  By  courts,  revocation  of xxxii 

Ordnance  Stores — 

1..  As  to  sale  of  old  material 54 

Ordinances — 

1.  Of  the  corporation  of  Georgetown,  January  9,  1864,  interest  checks 426 

2.  Of  the  corporation  of  Georgetown,  September  24,  1864,  interest  checks.  426 

3.  Of  the  corporation  of  Washington,  August  19,  1828,  interest  checks 426 

4.  Of  the  corporation  of  Washington,  October  25, 1843.  interest  checks....  426 

5.  Of  the  corporation  of  Washington,  April  14,  1847,  interest  checks 426 

6.  Of  the  corporation  of  Georgetown,  May  12,  1871,  interest  checks 426 

Organic  Act — 

1.  Quoted,  as  to  taxes 261 

Organic  Acts — 

1.  Of  Territories 153 

Organization — 

1.  Of  the  officer  of  the  Register  of  the  Treasury— Appendix 399 

2.  Of  the  office  of  the  Treasurer  of  the  United  States— Appendix 399 

3.  Of  the  Treasury 63 


Digitized  by  VjOOQIC 


538  First  Comptroller's  Office^  Treasury  Department. 

Piire. 
Original  Attorney — 

1.  Rigtite  of,  after  revocation  of  disbarment 314 

Ori^nal  Contractor-^Soe  Contractor,) 

Original  Jurisdiction — 

1.  As  to  tribunals  of xivi 

2.  Of  auditing  officers  defined  by  statute rxvi 

3.  Of  disbursing  officers  as  to  payment  of  claims xxvii 

Original  Owner — 

1.  As  to  registered  bonds 289 

Original  Parties — 

1.  Signature  of,  as  to  indorsement 139 

Original  Running  Time^See  Sch^ule  Time,) 
Original  Statutea— 

1.  Text,  purpose,  and  history  of 36 

Osage  Indians — 

1.  As  to 3^ 

Osage-Land  Case 3^ 

Osage  Treaty — 

1.  As  to 371 

2.  January  21, 1867,  civilization  fund .^ 367 

3.  January  21,  1867,  Indians,  lands 369,371 

Osage  Trttsts — 

1.  As  to 366 

Otto's  Case 296 

OttOj  William  T.— 

1.  Party  in  Otto's  case 29T 

Ouster — 

1.  Effect  of  judicial,  as  to  vacations 346 

Ofcner — 

1.  As  to  equitable xLi 

2.  Of  property  taken  as  abandoned  or  captured,  rights  of xxxvm 

3.  Rights  of,  as  to  direct<tax  sales 339 

Owner— (See  Manufacturer,) 

Ownership— 

1.  Controverted  questions  asto xxxit 

2.  From  possession,  as  to  indorsements 188 

3.  Of  Qovemment  bonds,  as  to  disputed - - xxxrr 

P. 

Paper  Evidence — 

1.  Drafts  as 23? 

2.  Ofright  of  action 169 

Paper  — 

1.  From  internal-revenue  office  filed  in  Atherton  &  Co.'s  case 317 

Papers — 

1.  Asto :.      3«J 

2.  As  to  relief  for  loss  of  public ixivni 

Parliamentary  Law — 

1.  Workson rxiv 

Parol  Evidence— 

1.  Admissibility  of 2*7 

Parlies— 

1.  Assent  of 3» 

2.  As  to  identification  of ^* 

3.  Conclusion  ofrightsof 1^^ 


Digitized  by  VjOOQIC 


Index  to  Decisions.                                   .  539 

Page. 
Par<i««— Coutinued. 

4.  Determination  of  contlicting  rights  of xxxvn 

0.  Entitled  to  prosecute  as  to .- xxviii 

o*.  Entitled  to  receive  payment  of  claims xxviii 

Parties  in  Interest — 

1.  Rights  of,  as  to  disposition  of  bonds 196 

Part  Interest — 

1.  In  bonds,  assignment  of 20*2 

Party— 

1.  A,  who  acts  for  the  Government  without  authority  of  law  cannot  create 

a  valid  claim  to  compeusatiou Ill 

Patentee — 

1.  As  to  titles  to  land xli 

Patents— 

1.  Decision  of  Supreme  Court  regarding 77 

2.  For  land,  as  to  interference  by  courts  with  issue  of xl 

3.  To  public  lands  in  Kansas  canceled :J71 

Pay— 

1.  Due  Army  officers,  claims  for 13 

2.  Of  subcontractor,  retained  by  Sixth  Auditor 7 

Pay  and  Expenses — 

1.  Of  membersof  National  Board  of  Health 227 

Pay  Draft— 

1.  Copy  of , 123 

ray  Drafts— 

1.  For  carrying  mails •. 123 

Payee— 

1.  In  a  bond,  execution  of  blank  assignment  by 204 

2.  In  a  promissory  note 177 

.3.  Indorsement  of : 2X5 

4.  Indorsement  of,  as  to  pensions * 188 

5.  In  warrant,  rights  of  legal  representatives  of 231 

Payees — 

1.  As  to  registered  bonds 288 

Paymaster — 

1.  As  to  claim  of xxxvii 

Paymasters — 

1.  Checks  drawn  by ()5 

Payment— {^^  Balance^  Salary,  Set  off,) 

1.  And  prices  fixed  for  advertising,  by  whom 311 

'2,  As  to,  for  carrying  malls 1 

'i.  As  to,  when  interfered  with  by  courts xxviii 

4.  By  iustuUnuMits  for  partially- completed  contracts 96 

G.  For  contracts 96 

0.  Of  any  claim,  authorities  for  receiving 13 

7.  Or  balances  due  claimants,  as  to xvii 

»•.  Of  bonds  after  maturity 194 

0.  Of  bonds,  provisions  for 200 

10.  Of  bonds  to  foreign  guardian 171 

11.  Of  bond  which  has  been  destroyed,  wholly  or  in  part 204 

12.  Of  called  bonds,  as  to xxvii 

13.  Of  checks 1 185 

14.  Of  claim 220 

ir>.  Of  claim,  final  action  authorizing xxviii 

16.  Of  claims,  mode  of  proceeding  to  secure 16 
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Payment — Continaed. 

17.  Of  claim,  process  by  which  it  is  secured xx^'^l 

18.  Of  claim  to  wrong  claimant xxxix 

19.  Of  claims  nnder  powers  of  attorney 13 

20.  Of  claims,  warrant  countersigned  by  First  Comptroller h* 

21.  Of  claims,  warrant  issued  for,  by  Secretary  of  Treasury 16 

22.  Of  claims  which  existed  prior  to  April  13,1861 23 

23.  Of  draft  as  to  rival  claimants xxxix 

24.  Of  drafts  estops  all  persons  from  denying  its  validity 234 

25.  Of  expenses  incurred  by  ministerial  officers. 155 

26.  Of  expenses  of  sales  of  land 365 

27.  Of  Government  bonds 201 

28.  Of  interest  checks  and  bonds. 1*2 

29.  Of  interest  coupons,  as  to xxvii 

30.  Of  Journal  Clerk  of  House  of  Representatives 362 

31.  Of  liabilities,  as  to xix 

32.  Of  lost  registered  bonds 2?6 

33.  Of  matured  bonds,  practice  regarding 2i>o 

34.  Of  money,  as  to  validity  of  Treasury  warrant«  for  the xx 

35.  Of  money  by  public  officer  without  authority '>J(> 

36.  Of  money  by  United  States 2:J7 

37.  Of  money  on  contingencies 331 

38.  Of  money  out  of  Treasury 231 

39.  Of  negotiable  public  securities 1*2 

40.  Of  negotiable  public  securities  to  foreign  giiardiau 171 

41.  Of  pension  checks 1?5 

42.  Of  public  debt  to  foreign  guardian  of  alien  authorized l-S 

43.  Of  salaries  and  other  claims 13 

44.  Of  salary 1!^ 

45.  Of  successor,  when  to  begin 323 

46.  Of  Treasury  drafts 1:^ 

47.  Of  Treasury  drafts  to  legal  representatives 2:U 

48.  Of  warrant  made  by  Treasurer 16 

49.  To  assignee xui 

50.  To  d«/acto  officers :*21 

51.  To  holder  to  equitable  title,  effect  of,  on  holder  of,  legal  title xui 

52.  To  informers  as  to  lotteries 2H3 

53.  To  representatives  of  deceased  creditors  of  the  Government i^ 

54.  To  rightful  holder 1?=? 

55.  To  Sanborn,  United  States  never  assented  to 210 

Payments — 

1.  Erroneously  made,  as  to xxxn 

2.  For  information  and  detection 244 

3.  From  money  which  has  not  been  deposited -ViS 

4.  In  advance  of  services  prohibited 1*28 

5.  Made  by  Government,  estop  further  demands  upon  United  States...:..  14 

6.  To  claimants  as  to  illness  and  burial  of  late  President  Garfield 377 

7.  To  officers  and  employes "214 

Pay-Rolh— 

1.  As  to XXVII 

2.  As  vouchers ^ 

3.  Powers  of  attorney,  as  to  receipting 1* 

4.  Who  may  receipt ^ 

Penal  Offense — 

1.  It  is  a,  for  an  officer  of  United  States  to  act  as  agent  or  attorney  for  prose- 
cuting claim  against  United  States ^^ 
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Page. 
renalties — 

1.  As  to  enforcement  of,  from  private  parties 1 

Penalty — 

1.  Stipulation  in  subcontract  for  carrying  mails 8 

2.  Withheld  for  benefit  of  contractor 1 

Petmon  Agent — 

1.  Duty  of 187 

Pension  Agents — 

1.  Districts  assigned  to 158 

•2.  Money  advanced  to  and  paid  by 185 

3.  Terms  of 115 

Pension — 

1.  Assignment  of - 34 

Pension  Checks — 

1.  Having  several  indorsements 185 

2.  Payment  of,  by  public  depositaries 185 

3.  Samples  of  indorsements  of 185 

Pensioners — 

1.  Vouchers  executed  by 185 

Pensions — 

1.  Paid  by  disbursing  officers - 185 

People  of  African  Descent — 

1.  Colonization  of 332 

Per  Diem  Caw 268 

Per  Diem  Charge— 

1.  As  to  commissioners j.- 269 

Per  Diem  Compensation — 

1.  Provisions  relating  to 214 

Per  Diem  Fee— 

1.  Of  circuit  court  commissioners 268 

Per  Diem  Salaries — 

1.  Changed  to  annual  salaries  by  act  August  5,  1882 217 

Performance — 

1.  Of  contract 176 

Perkins,  Charl^  T.— 

1.  Party  in  Dorsey's  Appeal  case 3 

Permanent  Annual  Appropriation — 

1.  As  to - XIX 

2.  As  to  expression 337 

Permanent  Appropriation — 

1.  Asto 337 

Permanent  Legislation — 

1.  Letter  of  Secretary  of  the  Treasury  as  to 303 

Permanent  Specific  Appropriations — 

1.  Astouseof XIX 

2.  Asto 220,297,337 

Permanent  Specific  Appropriation — 

1.  Construction  of  statute  as  to 331 

Permanent  Session — 

1.  Auditing  officers  are  in xxvi 

Person — 

1.  Asto  meaning  of 359 

2.  As  to  members  of  Congress  and  officers 359 

3.  Held  to  service  or  labor 20 

4.  In  a  branch  of  the  public  service 30."^ 

5.  Meaning  of,  in  Revised  Statutes 361 
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Personal  Property — 

1.  As  to  claims  and  drafts *S 

Personal  Services — 

1.  As  to  illuess  and  burial  of  late  President  Garfield wt74 

Peterson,  B.  B,— 

1.  Party  in  Walsh's  case 124 

Petition  in  Error xx\n 

Physicians— 

1.  Services  of 221 

PUuie— 

1.  Of  holding  court,  control  of  legislature  over 149 

Place  of  Location — 

1.  As  to  disbursements  for  erection  of  public  buildings 1.56 

Plantations — 

1.  Tabular  statement  as  to  sale  of ^3S 

Pleading — 

1.  As  to rxviii 

Plenary  Authority— 

1.  As  to 14» 

Police  Court— 

I.  As  to  informers 2fi0 

Policy— 

1.  As  to  change  of 343 

2.  Of  saving  the  Union  with  slavery 337 

Policy  Lotteries— (Bee  Offenses.) 

Policy  Shops— {See  Offenses.) 
Political  Questianr- 

1 .  Reversal  of  Departmental  decision  containing 181 

Political  Righte— 

1.  As  to 342 

^Porter,  A,  O.— 

1.  First  Comptroller,  advice  of,  regarding  exchange  of  old  material  for 

new 53 

Possession — 

1.  Effect  of,  as  to  payment  of  drafts ., 440 

Postage— (Bee  Contingent  Expenses.) 
Postal  Laws  and  Jtegulations — 

1.  Prohibits  assignments  of  transfers  of  mail  contracts G 

Postal  Regulations — 

1.  For  1879,  p.  146,  sec.  623,  prohibitions  against  assignments <> 

2.  For  1879,  p.  146^  sec.  624,  subletting  mail  contracts 6 

3.  For  1879,  sees.  666-669,  deductions  from  contracts i> 

4.  Of  1879,  sees.  29,59,1140,  1141.  and  1142,  carrying  mails 4 

5.  Sections  625  and  626,  mail  contracts 5 

Postal  Service — 

1.  As  to  decisions  affecting xxi 

Post-Dated  Receipts — 

1.  Are  unauthorized 29 

2.  Required  by  brokers 1" 

Postmaster — 

1.  Statutory  residence  of 15b 

Postmaster-  General — 

1.  As  to  appeals  from  Sixth  Auditor -. 5 

2.  As  to  publishing  proposals  for  carrying  the  mails 3^ 

3.  Authority  of,  as  to  advertising 310 
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Postmaster-  General — Continued. 

4.  Authority  of,  as  to  contracts  for  carrying  mails 1 

5.  Authority  of,  over  contracts  for  carrying  mails 6 

6.  Certificate  of  Second  Assistant,  as  to  performance  of  contract  for  carry- 

ing mails 3 

7.  Consent  of,  in  writing,  as  to  subletting  contracts  for  carrying  mails 6 

8.  Orders  of  Second  Assistant,  as  to  contract  for  carrying  mails 2 

Foetmasters— 

1.  As  to  adjustment  of  salaries  of xxi 

3.  As  to  com}>ensation  of , xxi 

3.  As  to  districts 158 

4.  Disbursements  by 155 

5.  Of  the  fourth  class,  compensation  of xxi 

Post-Nuptial  Contract — 

1.  Competency  of  wife  to  make 175 

2.  Construction,  obligation,  and  validity  of 170 

Post'Offio&^ 

1.  Act  establishing  the 72 

Post-Office  Department — 

1.  Agents  of 158 

2.  Authority  of  officers  ot^  over  Sixth  Auditor 1 

3.  Order  of,  dated  September  21,  1881,  is  void 4 

4.  Order  of,  dated  October  8,  1881,  is  void 4 

5.  Order  of,  dated  November2,  1881,  unauthorized 4 

6.  Practice  of,  as  to  pay  drafts  or  orders 123 

7.  Revenues  of ; - 43 

8.  Sixth  Auditor  not  subject  to,  in  the  settlement  of  accounts «....  4 

Post-Offioee— 

1.  Construction  of 155 

Power — 

1.  Abuse  of,  a  discretionary 147 

2.  Coupled  with  an  interest 197 

3.  Difference  between  executive  and  judicial xxxix 

4.  Discretionary,  when  grossly  abused,  may  be  reviewed 147 

5.  Execution  of 191 

6.  Existence  of,  proved  by  legislative  exception  from 331 

7.  Grant  of,  to  Postmaster-Qeneral,  as  to  contracts  for  carrying  mails 6 

8.  Of  accounting  officers  to  pass  on  claims  on  unliquidated  damages 1 

9.  Of  head  of  Department  to  appoint  special  agent 159 

10.  Of  Postmaster-General  to  assign  or  transfer  contracts  for  carrying  mails.  6 

11.  Of  Sixth  Auditor,  to  determine  amount  due  contractors 4 

12.  Recognition  by  statute  of  existence  of,  equivalent  to  grant  of 331 

13.  Recognized  is  a  power  granted 163 

14.  To  employ  agents  by  heads  of  Departments 60 

Pinoer  of  Attorney — 

1.  Executed  by  John  J.  Pulliam 231 

2.  Executed  in  blank  invalid - 204 

3.  For  indorsement  of  drafts 190 

4.  Of  corporation 14 

5.  To  draw  pay  of  deceased  contestant 328 

Powers— 

1.  And  duties  of  executors  and  administrators 191 

2.  Classes  of 1 360 

3.  Of  Government  distributed  among  the  legislative,  executive,  and  judi- 

cial departments 181 
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Pag*- 

P<wcCT*«— Coutinued. 

4.  Of  public  officers  must  be  strictly  pursued &2 

5.  To  allow  and  to  certify  balances 13*^ 

Powers  of  Attorney — 

1.  As  to 34,2Sr» 

2.  As  to  receipting  pay-rolls 14 

3.  As  to  recognition  of '2A 

4.  As  to  void 13,*24 

5.  Claims  collected  under i:* 

6.  Danger  of  forgery  of '^4 

7.  Difference  between  assignments  and :W 

8.  Effect  of  date  of  making 13 

9.  Executed  in  contravention  i)f  the  statute 14 

10.  For  collecting  excepted  classes  of  claims 1:] 

11.  Not  operating  as  an  assignment 32 

12.  Regarding  receipting  pay-rolls  under t^ 

13.  Revocation  of 24,340 

14.  To  indorse  checks sfc? 

15.  When  void l*i 

Potters  of  Attorneys — 

1.  As  to xxvii 

Practice— (See  Regulations;  Usage,) 

1.  Adopted  by  accounting  officers,  as  to xui 

2.  As  to  law  of  evidence  iu  Treasury  Department xxix 

3.  As  to  payment  of  drafts 23y 

4.  In  incongruous  action  in  matters  of xt 

5.  In  regard  to  appropriation  warrants 217 

6.  In  the  courts  as  to xxvui 

7.  In  Treasury  Department  as- to  accounts  analogous  to  that  in  courts xxx 

8.  In  Treasury  Department  as  to  the  prosecution  of  claims xxviii 

9.  Matters  of  in  the  Departments  rarely  reached  by  the  courts xv 

10.  Of  Departments  as  to  set-off xxix 

11.  Of  Executive  Departments ISl 

12.  Of  French  Government  as  to  transfer  of  title  to  rentes 29C} 

13.  Of  Government  regarding  redemption  and  rights  of  holders  of  bonds 201 

14.  Of  inserting  permanent  provisions  in  annual  appropriation  acts 399 

15.  Of  making  sales  of  Indian  lands  by  authority  of  Indian  treaties 369 

16.  Of  paying  officers  and  employes  not  specifically  appropriated  for 21? 

17.  Of  Treasury  Department  as  to  adverse  claimants SCC 

18.  Of  Treasury  Department  as  to  agents 245 

19.  Of  Treasury  Department  as  to  agents  or  attorneys 313 

20.  Of  Treasury  Department  as  to  allowances  to  foreign  representatives 271 

21.  Of  Treasury  Department  as  to  appropriation  acts 29* 

^2:2,  Of  Treasury  Department  as  to  assignment  of  part  interest  in  bonds 20:2 

23.  Of  Treasury  Department  as  to  balances - 213 

24.  Of  Treasury  Department  as  to  cancellation  and  destruction  of  bonds 201 

25.  Of  Treasury  Department  as  to  certificates  on  account 213 

26.  Of  Treasury  Department  as  to  claims 21? 

27.  Of  Treasury  Department  as  to  commissioners'  per  diem 2ft» 

28.  Of  Treasury  Department  as  to  consular  accounts '. 354 

29.  Of  Treasury  Department  as  to  detailing  clerks 24c 

30.  Of  Treasury  Department  as  to  disposition  of  moneys  collected  as  legacy 

tax 207 

31.  Of  Treasury  Department  as  to  distribution 2:{5 

32.  Of  Treasury  Department  as  to  duplicate  drafts 241 
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Procitc©— (See  JRegulatians;   Z7«a^c)— Continued. 

33.  Of  Treasury  Department  as  to  executors  or  administrators 231 

34.  Of  Treasury  Department  as  to  income  tax 274 

35.  Of  Treasury  Department  as  to  internal  revenue 243 

36.  Of  Treasury  Department  as  to  orders  of  court 233 

37.  Of  Treasury  Department  as  to  payment  of  claims 297 

38.  Of  Treasury  Department  as  to  payment  of  drafts 234 

39.  Of  Treasury  Department  as  to  payment  of  fractional  part  of  bond 202 

40.  Of  Treasury  Department  as  to  payment  of  informers 207 

41.  Of  Treasury  Department  as  to  payment  of  salaries 297 

42.  Of  Treasury  Department  as  to  payment  of  salaries  to  Congressmen 329 

43.  Of  Treasury  Department  as  to  payment  to  representatives  of  deceased 

creditors ^ 238 

44.  Of  Treasury  Department  as  to  registered  bonds 286 

45.  Of  Treasury  Department  as  to  set-off 208 

46.  Of  Treasury  Department  as  to  substitutes 346 

47.  Of  Treasury  Department  as  to  transfer  of  legal  title  to  registered  bonds.  203 

48.  Of  Treasury  Department  in  matters  coQuected  with  the  office  of  the 

First  Comptroller xv 

49.  Of  Treasury  Department  relative  to  contracts  with  informers 205 

50.  Of  Treasury  Department  under  loan  acts 203 

51.  Questions  relating  to  Treasury  Department xx 

52.  Under  which  money  is  advanced  to  pension  agents 185 

/Vatt,  D.  D.— 

1.  Commissioner  of  Internal  Revenue,  circular  letter  of. 244 

J^reamble — 

1.  Of  a  statute,  averment  therein 277 

Precedent^ 

1.  As  to ' XXXVIII 

Predecessor — 

1.  As  to  contested  seat  in  Congress 321 

2.  As  to  de  jure  and  de  fcuiio - 327 

3.  What  is  a,  of  a  Representative  in  Congress 325 

4.  Who  is  a 327 

5.  Of  Commissioner  of  Internal  Revenue xxxu 

Pre-emption  Clainia — 

1.  To  lands,  interference  of  courts  respecting xli 

Premium — 

1.  For  negligence 360 

PreaaripHon-- 

1.  Improperly  prepared 132 

J^reaideHi— 

1.  As  to  authority  to  appoint  agents  of  the xviil 

2.  As  to  independent  powers  of xxiii 

3.  As  to  reconstruction  of. 343 

4.  Authority  of,  as  to  execution  of  the  law 228 

5.  Authority  of,  over  diplomatic  and  consular  service , .  25 

6.  Authority  of,  over  expenditures  as  to  epidemic  diseases 225 

7.  Discretion  of,  over  aid  to  State  and  local  boards  of  health 225 

8.  Duty  of,  as  to  vacancies  in  the  public  service 115 

9.  Duty  of)  to  invite  guests  incidental  and  implied 145 

10.  Files  of,  communications  and  orders  of 285 

11.  Instructions  of,  as  to  school  farms 339 

12.  Of  the  United  States,  secretary  of,  authorized  to  sign  name  of  to  land- 

warrants  by  special  law •  83 

H.  Mia.  37 35 
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iVfttden^— Continaed. 

13.  Order  of,  as  to  Second  Comptroller  performing  duties  of  the  First  Comp- 

troller and  Deputy  First  Comptroller 2b4 

14.  Payments  allowed  by 155 

15.  Power  and  duties  of,  as  to  the  public  health ^2S 

16.  Power  of,  as  to  pension  agents 115 

17.  Power  of,  to  appoint  officer  to  perform  duties  of  First  Comptax>ller 2&:i 

18.  Power  of,  to  revoke  dismissal  of  military  officer xxxui 

19.  Requested  to  extend  invitation 144 

20.  Salary  of,  protected,  by  Constitution 119 

31.  Selection  by,  of  proper  officers  or  agents  to  execute  the  laws *i26 

22.  Special  power  of 142 

President  Grant — 

1.  Treaties  as  to  lands  withdrawn  from  Senate  by 370 

Ptetident  Johnson^ 

1.  As  to  reconstruction 'Mi 

2.  Treaty  of ,  as  to  Indian  lands  in  Kansas 370 

President's  Ptoelamation— 

1.  May  19,  1862,  referred  to 337 

Principal  and  Deputif:— 

1.  Relations  between 3& 

Prinoiple— 

1.  As  to  repeals 154 

2.  Authorizing  payment  of  bonds  and  interest  checks Id2 

Principles^ 

1.  As  to  settlement  of  general xrii 

2.  Of  common  law,  as  to  payment  of  claims  considered 16 

Printing  and  Bill  Clerk— 

1.  As  to 3®* 

PWor  Equities^ 

1.  Of  theindorser 233 

Private  Act— 

1.  ConstTuction  of,  should  be  liberal 316 

Private  Parties— 

1.  Forfeiture  of  rights  and  property  as  to  a  judgment  of d 

Private  Person — 

1.  As  to  charging  of,  by  Comptroller  with  a  liability xxxn 

Private  Belief  Act— 

1.  As  to 3*J 

2.  Refunding  tax  under 1 315 

Piivy  in  Estate — 

1.  With  the  United  States,  with  full  knowledge,  Sanborn  is 211 

Probate  Courts— 

1.  Authority  of,  as  to  disposition  of  bonds 196 

Probate  Statutes— 

1.  As  to  disposition  of  bonds 196 

Proceedings — 

1.  Involving  right  to  or  posscBsion  of  drafts 234 

Proceeds— 

1.  Of  leases  and  sale  of  land  by  United  States,  disposition  of... 334 

2.  Of  leases  and  sales  as  to  appropriations 337 

3.  Of  the  hospital  tax 5& 

Proceeds  of  Property — 

1.  Six  excepted  classes  of.... 38 

Proceeds  of  Sales  Cfiw.... 35 
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Proceeds  of  Sales— 

1.  Classification  of - 41 

2.  Expenses  of  depositiug 369 

3.  Of  old  material,  disposition  of 36 

Process — 

1.  By  which  payment  of  claim  is  secured xxviii 

2.  How  retamed 89 

3.  Mileage  for  serving 06- 

4.  Personal  service  of xxxix 

Proclamation — 

1.  July  13,  186ft,  reconstruction 344 

2.  July  13,  1869,  reconstruction 344 

3.  July  15,  1869,  reconstruction 344 

4.  May  14, 1869,  reconstruction 344 

5.  Of  Governor  Joseph  E.  Brown 343 

6.  Of  President  as  to  reconstruction -  343 

Proctors — 

1.  As  to , xxvu. 

PtofesHumal  Retainer — 

1.  A  person  employed  by  the  Attorney-General  under  sections  363  and  366  of 

the  Revised  Statutes  to  assist  a  district  attorney  is  not  an  officer. 
Such  employment  is  a.  (See  opinion  Attomey-Greneral  Williams,  June 
6,  1874(14  Op.Att'y-Gen.,406) 355 

2.  Is  not  an  office.    The  Constitution,  article  1,  section  6,  does  not  pro- 

hibit a  member  of  Congress  from  being  so  employed 355 

Proft-seumal  Services — 

1.  As  to  illness  and  burial  of  late  President  Garfield 374 

2.  Of  Congressmen  as  attorneys 357 

ProUtniion— 

1.  As  to  statutory 246 

Prohibitory  Statutes— 

1.  Relating  to  Congressmen 35& 

JVomwe — 

1.  Of  husband,  validity  and  force  of 177 

2.  Right  to  compel  performance  of 169 

PromissoTy  Note — 

1.  Indorsed  in  name  of  father  by  daughter 80 

JPromiseory  Notes — 

1.  As  simple  contract  debts 235 

JProperty— 

1.  As  to  destruction  or  appropriation  of,  by  Army  or  Navy xxx  vin 

2.  Captured  or  abandoned xxxviu 

3.  Control  and  jurisdiction  of  States  as  to 235 

4.  Exchange  or  sale  of  Government 57 

5.  Lost  in  military  service 266 

6.  Of  the  holder,  draft  indorsed  becomes 233 

7.  Personal  or  movable,  rights  of  married  parties  in  respect  to 173 

8.  Regarding  sales  of  old  material 36 

9.  Six  classes,  as  to  proceeds  of  sales 44 

J^apoeal^— 

1.  For  carrying  mails 309 

J^rcpoHtion^ 

1.  Of  Congress  to  donate  money  to  certain  States 331 

propositions — 

1.  An  to  assent  of  parties 336 
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ProHCutian — 

1.  Criminal,  as  to  judicial  proceedings  against  accounting  officers xxxvi 

Protest— 

1.  Against  honoring  pay  drafts 1*24 

ProviaioH — 

1.  In  a  Stat  ate,  a  special  and  particular 235 

Provisional  Gowmors — 

1.  As  to  reconstruction 343 

Provisions — 

1.  For  domestic  use,  responsibility  of  sellers  of 133 

2.  For  refunding  taxes 319 

3.  In  appropriation  act,  as  to  particular 29d 

4.  In  statute  conflicting 2T4 

5.  Made  for  payment  of  bonds 200 

6.  Ofcontract 1 

7.  Specific,  control  general 365 

8.  Two  affirmative,  as  to 149 

Proviso— 

1.  As  to  remission  of  taxes 316 

2.  In  an  appropriation,  effect  of :296 

Proviso  Bar — 

1.  Excepting  claims  from  benefit  of  certain  provisions 319 

Provisos — 

1.  Construction  and  interpretation  of 3i)4 

Puhlioatian— 

1.  Of  decisions  of  First  Comptroller,  reasons  justifying xxn 

2.  Of  decisions  of  First  Comptroller,  when  commenced xv 

3.  Of  First  Comptroller's  decisions,  as  to xui 

Puhlie  Building— 

1.  Commissions  to  postmaster  for  disbursements  for  construction  of ir^> 

Public  Credit— 

1.  Effect  on,  of  refusal  to  recognize  authority  of  foreign  guardians li^ 

Public  Disbursements — 

1.  Embarrassment  as  to  payment  by  checks 65 

Public  Funds— 

1.  Of  France,  not  negotiable SRJ 

Public  History — 

1.  As  to  construction  of  statutes 296 

Public  Lands — 

1.  Erroneously  sold,  as  to xix 

2.  Fees,  as  to JST 

Public  Money— 

1.  Advances  of ^ 

2.  As  to  receivers  of 365* 

3.  In  hands  of  collector  of  internal  revenue 245 

Public  Officer— 

1.  A,  cannot  authorize  his  signature  to  be  affixed  to  an  official  document 

when  the  law  requires  it  to  be  signed  by  himself 63 

2.  As  to  title  to  salary  of  deceased 270 

3.  Cannot  delegate  quasi-judicial  duty 7l» 

4.  General  rule  by  Justice  Story  regarding 77 

5.  May  delegate  ministerial  but  not  quasi-judicial  duty  to  a  deputy 6S 

Public  Officers— 

1.  Powers  of,  must  be  strictly  pursued,  else  their  decision  or  action  is  a 

nullity ^ 
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Pftge. 
Publie  Papfr«— (See  Papers,) 

Public  Policy— 

1.  Assignment  of  not  dae  salary  is  contrary  to 395 

2.  As  to  snbstitutions 347 

3.  Considerations  of 114 

4.  Forbids  compensation  for  services  rendered  in  violation  of  law 113 

5.  General  principles  of 100 

6.  Requirements  of 114 

Public  PHnt^r— 

1.  Authority  of,  as  to  contract 106 

2.  Contracts  by,  without  advertising 93 

3.  Lettings  by 92 

4.  Not  entitled  to  relief  on  legal  principles Ill 

5.  Purchase  of  material 93 

6.  Required  to  publish  First  Comptroller's  decisions v 

Public  Property — 

1.  Use  of,  not  authorized  by  law 59 

Public  Schools — 

1.  In  District  of  Columbia 305 

Public  Secuntiee — 

1.  Construction,  obligation,  and  validity  of '. 170 

2.  Three  classes  of 290 

Public  Service — 

1.  As  to 308 

2.  Persons  in  the 306 

Pulliam^  John  J. — 

1.  Party  in  Halstead's  case ^ 231 

Pulliam,  John  N. — 

1.  Party  in  Halstead's  case 232 

Punctuation — 

1.  Effect  of,ina  statute 225 

2.  Effect  of,  in  construction  of  statutes 283 

3.  Erroneous,  as  to 315 

Purchaser — 

1.  Of  bonds,  first  and  subsequent -  -  - .  204 

2.  Ofregistered  bond,rights  of 286 

Purpose — 

1.  Effect  of,  to  language  in  an  act 331 

Q- 

Quantum  Meruit— 

1.  As  to  remedy  of  subcontractor  for  carrying  mails 11 

Quarantine  Stations— 

1.  As  to  board  of  health 221 

Quartermaster— 

1.  As  to  claim  of xxxvii 

Questions — 

1.  Affecting  the  liability  of  the  United  States xviu 

2.  Arising  in  relation  to  claims xx 

3.  Arising  in  the  Treasury  Department,  impracticability  of  Attorney-Gen- 

eral to  decide  all xvi 

4.  Arising  on  appeinls  from  Sixth  Auditor xix 

5.  As  to  assignment  of  salaries,  compensations,  and  claims xx 

6.  As  to  authority  for  expenditures xviii 

7.  As  to  authority  of  heads  of  Departments  and  others  to  appoint  agents,  xviix 
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8.  As  to  anthority  of  the  President  to  appoint  agents xvni 

9.  As  to  disbursements  by  District  Commissioners xix 

10.  As  to  indorsements  on  drafts xix 

11.  As  to  liability  of  Government  to  refnnd  money  to  purchasers  of  public 

lands XIX 

12.  As  to  liability  of  Goyernment  to  refund  taxes xix 

13.  As  to  liability  of  officers  to  the  Groyemment xix 

14.  As  to  ownership  of  drafts  .' xix 

15.  As  to  right  of  courts  to  appropriate  drafts  to  the  credit  of  their  holders.  xix 

16.  As  to  validity  of  Treasury  warrants xx 

17.  As  to  various  kinds  of  appropriations xix 

18.  As  to  whether  acts  make  appropriations xix 

19.  Decided  in  the  Departments,  as  to xvi 

^.  In  Treasury  Department,  analogous  to  those  in  courts  as  to  adjustment 

of  claims xxx 

21.  Involving  controverted  titles,  as  to x'VTii 

22.  Relating  to  construction  of  acts xvui 

23.  Relating  to  Treasury  Department  practice xx 

24.  Submitted  to  Comptroller xui 

QueBiions  of  Fact— 

1.  Jurisdiction  of  accounting  Officers,  as  to xvn 

2.  Responsibility  of  Governments  in  relation  to  the  investigation  of 198 

4jue9tum9  of  Law — 

1.  Arising  in  First  Comptroller's  Office xv 

2.  As  to  claims  involving  controverted xxxvin 

3.  Contradictory  decisions  on  similar xv 

4.  In  the  Departinent-s,  determined  to  a  limited  ext-ent  only  by  the  courts,  xvi 

5.  Which  do  not  reach  the  courts,  determined  by  accounting  officers xxit 

Quorum — 

1.  As  to  authority  to  indorse 191 

R. 

Bailroad  Grant  AcU — 

1.  As  to  public  lands  in  Kansas 370 

Bate  of  Production— 

1.  Estimated  and  actual,  as  to  distilling 396 

Batification — 

1.  When  legal,  of  invalid  contract,  force  of 199 

Beading  Clerks — 

1.  Of  House,  as  to 36* 

Bealiif— 

1.  Of  marine  hospitals 52 

BeasonahU  Time — 

1.  As  to 338 

Beasona — 

1.  Justifying  publications  of  decisions  of  First  Comptroller ixii 

Behellion— 

1.  As  to  acts  of  Army  or  Navy  in  suppression  of  the xxxvin 

2.  Crime  of 52 

3.  Punishmeut  of,  as  treason I^I 

4.  Suppression  of - 345 

Beeeipt— 

1.  For  money  paid  indorser  upon  warrant 2ft 

2.  Of  Public  Printer  for  printed  matter,  not  a  ratification  of  the  original 

contract ^^^ 
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Page- 

1.  Post  dated  are  auauthorized 29 

2.  Showing  payment  of  salaries,  as  to ixvii 

Beceiveri — 

1.  Of  public  moneys 75,158 

2.  Of  public  moneys  as  to  sales  of  land.... 365 

Reeognition^ 

1.  Of  a  power,  force  ol 297 

Reconatruciion  Acta — 

1.  Dates  of,  for  the  several  States 345 

Heconatruct  ion — 

1.  As  to 343 

2.  Of  States 343 

Record  Evidence — 

1.  As  to  disposition  of  registered  bonds 192 

Record — 

1.  Of  canceled  and  destroyed  bonds 201 

Records — 

1.  As  to  relief  for  loss  of xxxvin 

2"  In  Treasury  Departn;ient  as  to xv 

3.  Of  corporations,  as  to  indorsements 190 

Beotijied^ 

1.  Tax  of 131 

Redemption— 

1.  Of  fractional  parte  of  notes 200 

2.  Of  United  Statos*bonds 201 

Reduction — 

1 .  Of  salary  by  act  August  5,  1882,  effect  of  provisions  for 216 

Reference — 

1.  Facilities  for,  in  Treasury  Department xv 

Brfund— 

1.  Of  taxes 274,315 

2.  Of  taxes,  as  to xv 

JRcgi^tered  Bond — 

1.  Invalidity  of  judicial  sale  of 288 

2.  Legal  disposition  of 174 

JRegistered  Bonds.     (See  Bonds.) 

1.  Assignable,  but  not  negotiable 286 

2.  Assignment  in  blank  of 200 

3.  As  to 286 

4.  Description  of 204 

5.  Have  some  attributes  of  negotiability 295 

6.  Purchased  with  wife's  means 170 

7.  Transfer  of 286 

8.  When  transferable 287 

Register  of  the  Treasury — 

1.  As  to  power  of  delegating  duties  of 62 

2.  Delegated  duties  of  deputy 72 

3.  Must  himself  certify  all  warrants,  bonds,  and  draft 68 

4.  Papers  filed  with,  as  to  illness  and  burial  of  late  President  Garfield  ....  377 

5.  To  record  all  warrants 67 

.Registers — 

1.  Of  district  land  offices 158 

2.  Ofthe  Land  Office 7& 
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RegiaUrs  and  Beoeivers-- 

2.  As  to  expensee  of  depositing 9S9 

2.  In  cideutal  expenses  of 3d& 

3.  Salaries  of 369 

JRegulaHon — 

1.  Consalar,  as  to  relief  of  seamen 138 

2.  Of  Executive  Department  as  to  claims xxxrn 

3.  Of  Executive  Department,  effect  of  recognition  by  Congress  of 46 

Jtegnlations — (See  Consular  Regulations.) 

Regulations— 

1.  As  to  assignment  of  bonds 23 

2.  As  to  claimants xxvii 

3.  As  to  claimants  and  attorneys 313 

4.  As  to  infect'ed  vessels 2tJ6 

5.  As  to  redemption  of  notes  and  bonds 20t> 

6.  As  to  sale  of  bonds  by  assignment 194 

7.  Authority  of  Secretary  for  prescribing 242 

8.  Circular  No.  16  as  to  taxes 275 

9.  In  departments  as  to  attorneys,  &c xxvii 

10.  Of  August  24, 1876,  as  to  disbursing  officers 1^^ 

11.  Of  Secretary  of  Treasury  as  t-o  duties  of  clerks 249 

12.  Of  Secretary  of  Treasury  as  to  repayment  of  income  tax 274 

13.  Of  Secretary  of  the  Treasury  as  to  transfer  of  bonds 203 

14.  Ofthe  Army  of  the  United  States 36 

15.  Of  Treasury  Department  as  to  Government  bonds 184 

16.  Of  Treasury  Department  as  to  statements  of  deposits IS? 

17.  Of  Treasury  Department,  authorizing  assignment  of  part  interest  in 

bonds  not  due 202 

18.  Of  Treasury  Department  have  force  of  law 176 

19.  Prescribing  mode  of  assigning  registered  bonds 34 

20.  Regarding  replacement  of  mutilated  notes 167 

21.  Relative  to  public  moneys  and  checks 88 

22.  Treasury  Department,  regarding  payment  of  money 25 

23.  Treasury  Department,  regarding  powers  of  attorney 25 

Regulations  J  Postal — (See  PosUil  Regulations.) 

Rehearing — 

1.  On  rejected  claims,  as  to  a xxvni 

Reimbursement—  (See  Compensation, ) 
Reinstatements— 

1.  Asto 345 

Reissue — 

1.  Of  bonds  in  case  of  divided  interests •- 2lX2 

2.  Of  registered  bonds tiS6 

Rejected  Claims — 

1.  Mode  of  securing  a  rehearing  on xxvm 

Relief— 

1.  As  to,  for  loss  of  public  papers xxxvni 

2.  As  to,  for  loss  of  records xxxvin 

3.  As  to,  for  loss  of  vouchers xxxvin 

4.  Court  may  give  to  rightful  claimant .-. xxxix 

5.  For  destitute  American  seamen V3B 

6.  For  loss  of  Government  funds xxivm 

7.  In  the  courts,  as  to  parties  seeking xxx 

8.  Of  sick  and  disabled  seamen 49 

9.  Parties  seeking  in  the  courts xxvl 

10.  When  claim  is  disallowed 1« 
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Page* 
Bemedial  JmHc&^ 

1.  Each  State  regulates  its  own  system  of 23& 

Memedial  Statute-- 

I.  As  to  oonstractioii  of ". 315 

Bemediea — 

1.  For  collecton  of  debts 23S 

Remedy — 

1.  As  to  special  statutory 201 

2.  By  suit  as  to  Treasury  drafts 231 

3.  For  a  right  under  a  statute • 20O 

4.  For  diseases 131 

5.  In  cases  of  seizures xxxvin 

6.  In  Court  of  Claims,  as  to  payment  for  fractional  part  of  bonds 205 

7.  Of  judicial  process 9- 

8.  When  Comptroller  refuses  to  certify  balance  due 79 

Bemovala — 

1.  Asto 345 

2.  As  to  vacatious 346> 

Bent— (Bee  Contingent  Escpenses.) 

Bent  of  Prisons— 

1.  Asto 354 

''Rentes''- 

1.  Certificates  of  public  debt,  not  negotiable 293- 

Reorganization — 

1.  Of  insurrectionary  States 344 

Repayment — (See  Refunding.) 
Repeal — 

1.  Appropriation  act  operating  as  a 309 

2.  As  to  section  3617,  Revised  Statutes 365 

3.  By  implication  of  general  laws 298^ 

4.  By  implication,  provisions  of  statute  asto 331 

5.  Difference  between  exoepticfn  and 368 

6.  Effect  of,  on  other  statutes 154 

7.  Of  law  levying  legacy-tax,  before  legacy  in  Sanborn  case  became  due  . .  209- 

8.  Of  statute  by  implication,  provisions  as  to 331 

9.  Provision  for  payment  of  moieties  repealed  by  act  June  6,  1872 212 

Repeals — 

1.  By  implication  not  favored 160> 

Reported  Cases — 

1.  Asto XXVI 

Reported  Decisions — 

1.  As  monuments  of  learning xxxiit 

R^ort  of  Board  of  Audit — 

1.  Copy  of,  as  to  illness  and  burial  of  late  President  Garfield 378, 386 

Report  of  Select  Auditing  Committee — 

1.  Copy  of,  as  to  illness  and  burial  of  late  President  Garfield 390' 

Report  of  the  Secretary  of  the  Treasury — 

1.  On  finances,  1857,  quoted  ft-om 64 

2.  On  finances,  1878,  quoted  from 64 

Reporter— 

1.  As  to  Supreme  Court 296- 

Reporter  of  the  Supreme  Court — 

1.  As  to  pay  of '. 36i 
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Report9 — 

1.  Annual,  of  th«  CommiBsiouer  of  Agprioalture 93 

2.  Of  CommissioneT  of  Internal  Revenue,  as  to  direct-tax  acts 334 

3.  Of  decisions  of  Supreme  CoQrt,  as  to  price  of iS7 

MepresenUitive  in  Cangrew — 

1.  As  to  extra  pay  to 357 

2.  Salary  and  accounts  of  traveling  expenses  of 328 

3.  Vacancy  in  office  of 321 

Represen  ta  tivet — 

1.  As  to  compensatien  of xxx 

2.  Election  of,  as  to  meaning  of  officer 358 

Itepugnaiit  Provisum  — 

I.  As  to  repeal 260 

JRequisiiion — 

1.  As  to  illness  and  burial  of  late  President  Garfield 377 

2.  For  payment  of  draft 349 

3.  Money  advanced  to  pension  agents  on  tbeir 187 

4.  Of  Secretary  of  War,  in  false  description  case 266 

EequiHtions — 

1.  By  Treasury  Department,  for  copies  of  First  Comptroller's  Decisions xT 

lies  Adjudicata — 

1    As  applied  to  adjudications  by  accounting  officers,  and  tbose  by  the 

courts,  diflFerence  between  rules  of xxxn 

2.  As  to  judgment  of  a  comptroller xxxi 

3.  As  to  law  of XXX 

4.  As  to  limitation  of  fees  or  actual  traveling  expenses  of  marshals 161 

5.  Law  of,  as  applied  to  judicial  judgments xxiv 

6.  Law  of,  as  to  decisions  of  Comptroller xxiv 

1.  Right  of 58 

Resales  and  leases — 

1.  Receipts  from 334 

Reserved  Seciiovs — 

1.  Alternate  as  to  public  lands  in  Kansas 3T0 

Resident  Creditors — 

1.  Policy  of  favoring ^36 

Residue — 

1.  As  to  payment  for  carrying  mails I 

2.  Of  one  year's  salary,  disposition  of 271 

Resignation — 

1.  As  to,  of  military  officer * xxxin 

Resignations — 

1.  As  to 345 

2.  As  to  vacations 316 

Resolution — 

1.  In  Congress  as  to  vacancy 52& 

2.  Of  House  of  Representatives  as  to  contestant's  seat 3SS 

3.  Of  House  of  Representatives  as  to  contested  elections  in  Alabama 398 

4.  Of  House  of  Representatives  quoted 378 

5.  Of  House  unseating  d6/aoto  member 38* 

Responsibility — 

1.  Of  executive  officers xxxtH 

Retailer— 

1.  Tax  of 131 
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Retainer — 

1.  A  person  emploj'ed  by  the  Attorney-General  nnder  sections  363  and  366  of 

the  Revised  Statutes  to  assist  a  district  attorney  is  not  an  officer. 
Such  employment  is  a  professional  retainer  (see  opinion  Attorney- 

•    General  Williams,  June  6,  1874,  14  Op.  Att.  Gen.,  406) 355 

2.  A  professional  retainer  is  not  an  office.     Such  employment  is  not  a  con- 

tract within  the  meaning  of  sections  3739,  3742  of  the  Bevised  Statutes.  355 
Retroactive  Prameians — 

1.  In  appropriation  act * , 214 

jRerenue  Acts — 

I.  Doubtful  construction  in 283 

Revenue  Agents — 

1.  Appointment  of 251 

2.  Duties  of,  under  direction  of  Secretary  of  the  Treasury 251 

Revenue  Cutters — 

1.  Sale  of 55 

Revenue  Law — 

1.  Evasion  of 129 

Revenue  (see  Internal  Revenue. ) 

1.  Ofthe  District  uf  Columbia 263 

2.  Superintending  collection  of 249 

Reversing  Judgtnent — 

1.  Cause  for 147 

Revised  Statutes — 

1.  Ascertaining  meaning  of 42 

2.  Counter-signature  of  warrants 24 

3.  Enacted  June  2:i,  1874 154 

4.  Modification  of 311 

5.  Permit  and  regulate  assignment  and  contract  with  Indians 15 

6.  Publication  and  distribution  of v 

7.  Quot-ed  as  to  sale  of  old  mat-erial 38 

B.  Regarding  doubts  as  to  meaning  of  provisions  of 36 

9.  Relating  to  District  of  Columbia 260 

10.  Richardson's  supplement  to  - 264 

11.  Sections  referred  to  as  to  sales  of  old  material 41 

12.  Section  11,  style  and  title  6f  act 335 

13.  Section  11,  title  of  the  appropriation  acts 331 

14.  Section  26,  vacancies  in  Congress 323, 325 

15.  Section  28,  oath  of  Senators li.'iS 

IC.  Section  30,  oath  of  Representatives 358 

17.  8ection31,  roll  of  Representatives 323,826 

18.  Section  :J5,  salary  of  Representative 329 

19.  Sections  35  and  36,  compensation  of  President  of  Senate  and  of  Repre- 

8entati\»e xxx 

20.  Sections  37  and  36,  salary  of  Speaker  and  Representatives xxx 

21.  Section  38,  salary  of  Representatives 323,326,330 

22.  Section  38,  qnoted  from 330 

23.  Section  39,  oath  as  to  salary xxx 

24.  Section  39,  salaries  of  Representatives 324 

25.  Section  39,  salary,  oath '. 330 

26.  Section  39,8ah»ry  payable  monthly 326 

27.  8fctions39,  46,  47,  48,  49,  50,  and  51,  quoted 324 

28.  Section  40,  deductions  of  salary xxx 

29.  Section  41,  deductions  for  books xxx 

30.  Section  41,  deductions  for  withdrawal  from  seat xxx 
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Berised  Siatutea — Continued. 

31.  Section  43,  no  allowance  for  newspapers xxx 

32.  Section  44,  postage xxx 

33.  Section  45,  salary  in  lieu  of  allowances xxx 

34.  Section  46,  modeof  payment  of  salaries 334 

35.  Section  46,  payment  of  compensation xxx 

36.  Section  47,  certificate  of  salary :Q6 

37.  Section  47,  salary  and  accounts 324 

38.  Section  47,  traveling  expenses .' xxx 

39.  Section  48,  certificate  for  salary 324 

40.  Section  48,  certificat-es  by  presiding  officers xxx 

41.  Section  4H,  conclusiveness  of  Comptrollers  certificate 13 

42.  Section  48,  effect  of  certificate SW 

43.  Section  49,  pay  of  member  dying,  &c 322, 324, 328,  ^21),  W 

44.  Section  49,  quoted  from 329 

45.  Section  49,  salaries  to  deceased  members xxx 

46.  Section  50,  limit  as  to  salaries xxx 

47.  Section  50,  limit  as  to  salary 3*24 

48.  Section  51,  pay  of  members  who  fill  vacancies xxx 

49.  Section  51,  pay  of  Representatives 322, 323, 325,  :fi6, 3:C 

50.  Section  51,  vacancies,  pay 3;i4 

51.  Section  53,  officers  and  employes  of  House 3f'^ 

52.  Section  56,  Secretary  of  the  Senate,  as  to 28,62,iriP 

53.  Section  57,  bond  of  Secretary  of  the  Senate 28, 62,  lo? 

54.  Section  58,  bond  of  Clerk  of  House 28, 62, 159,  :»i 

55.  Section  62,  reports  of  disbursing  officers l^* 

56.  Section  62,  reports  of  subordinate  disbursing  officers 2?*,  fti 

57.  Section  72,  statement  proceeds  of  sales 3B 

58.  Section  86,  Library  of  Congress ^3 

59.  Section  104,  proceedings  against  unwilling  witnesses % 1  y^ 

60.  Section  161,  departmental  regulations 201, 242, 251, '^^ 

61.  Section  161,  departmental  regulations xxvn,  xxviii 

62.  Section  161 ,  quoted  as  to  prescribing  regulations ^4i 

63.  Section  161,  regulations 5J49 

64.  Section  161,  regulations  of  Treasury  Department xxix 

65.  Section  162,  business  hours 251 

66.  Section  163,  classification  of  clerks 251 

67.  Section  166,  clerks 251 

68.  Section  166,  distribution  of  clerks 247 

60.  Section  167,  salaries 217 

70.  Section  169,  authority  to  employ  clerks,  A.c 217,  :t46,  'M9 

71.  Section  169,  clerks  and  otheremploy^ 2r»l 

72.  Section  170,  extra  compensation,  prohibited 15^ 

73.  Section  171,  extra  clerks 247,4)1 

74.  Section  173,  chief  clerks 247,34J> 

75.  Section  173,  duties  of  chief  clerk  First  Comptroller's  Office 7i> 

76.  Section  174,  chief  clerks 249 

77.  Section  174,  duties  of  chief  clerks 247/249 

78.  Section  174,  chief  clerks  to  distribute  duties 31^ 

79.  Section  174,  duties  of  chief  clerk  of  First  Comptroller's  Office Ti> 

80.  Section  176,  disbursing  clerks 28, 62, 159, 302,  :U9 

81.  Section  177,  vacancies  temporarily  filled ^ 

82.  Sections  177,  178,  quoted *5 

83.  Section  178,  vacancies  in  subordinate  offices ^^ 

84.  Section  179,  authority  of  President ^ 
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85.  Section  180,  temporary  appointments 284 

86.  Section  181,  restriction  on  temporary  appointments 284 

87.  Section  182,  extra  compensation 284 

88.  Section  183,  administering  oath  to  witness zxix 

89.  Section  183,  inv^tigations xxx 

90.  Section  183,  investigating  frauds '. xxviii 

91.  Section  183,  oaths xxvii 

92.  Section  183,  oaths .- 245,249 

93.  Section  183,  qnoted 249 

94.  Section  183,  taking  oaths xxxiv 

95.  Section  184,  answers  to  interrogatories xxx 

96.  Section  184,  as  to  witnesses xxviii 

97.  Section  184,  depositions •. xxxix 

98.  Section  184,  evidence  as  to  claims xxviil 

99.  Section  184,  snbpcBnas , xxvii.xxxiv 

100.  Section  184,  snbpcenas  to  witnesses 23,134,140,147,196 

101.  Section  185,  compensation  to  witnesses xxx 

102.  Section  185,  fees  to  witnesses xx vii,  xxviii,  xxix,  xxxiv 

103.  Section  166,  compelling  testimony xxvii 

104.  Section  186,  disobedient  witness xxix 

105.  Section  186,  refusing  to  testify xxx 

106.  Section  186,  testimony xxviii 

107.  Section  186,  unwilling  witness xxxiv 

108.  Section  187,  assistant  attorneys xxix,  xxx,  xxxiv 

109.  Section  187,  professional  service  in  investigating  fraud xxvin 

110.  Section  187,  professional  assistance xxvn 

111.  Section  187,  professional  assistance 147, 196 

112.  Section  190,  former  employ^ xxviii 

113.  Section  190,  prosecuting  claims 22 

114.  Section  190,  prosecuting  claims xxvii 

115.  Section  191,  as  to  accounting  officers xvi 

116.  Section  191,  as  to  balances xxvii 

117.  Section  191,  authorizing  payment xxviu 

118.  Section  191,  certificates  cannot  be  changed r xxviii 

119.  Section  191,  certified  balances 13,137,140,146,147,213,225,353,356 

120.  Section  191,  certifying  balances xvu 

121.  Section  191,  Comptroller's  certificate  conclusive xxxi 

122.  Section  191,  Comptroller's  decision  conclusive 102 

12:).  Section  191,  conclusiveness  of  Comptroller's  decisions xxvn 

124.  Section  191,  judgment  of  Comptroller 29 

125.  Section  191,  new  trial xxviii 

126.  Section  191,  revision  of  claims 16 

127.  Section  197,  statement  proceeds  of  sales 38 

128.  Section  201,  officers  in  State  Department 349 

129.  Section  201,  subordinate  officers  in  Department  of  State 159, 302 

130.  Section  215,  subordinate  officers.  War  Department 302 

131.  Section  233,  Department  of  the  Treasury 245,247,251,303 

132.  Section  234,  Assistant  Secretaries 346 

i;3.  Section  2:J5,  subordinate  officers,  Treasury  Department 159, 247, 251, 302 

134.  Section  236,  jurisdiction  of  accounting  officers 23 

135.  Section  236,  liability xxxii 

136.  Section  236,  public  accounts xvu,  xxix,  xxxix 

137.  Section  236,  settlement  of  public  account  ...  .16, 29, 53, 96, 137, 140, 146, 147, 187, 

251,302,352,377 
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138.  Section  245,  Assistant  Secretaries 67 

139.  Section  tM6,  dn  ties  of  Assistant  Secretaries 16,67,??'i 

140.  Section  246,  Secretary  Treasury 61 

141.  Section  246,  signing  warrants es.^i 

142.  Section  247,  effect  of  warrants 6d,52 

143.  Section  24tt,  dnties  of  the  Secretary .  .29, 67, 68, 213, 240, 242, 248, 249, 302. 3ai,  377 

144.  Section  248,  issuing  warrants 16, 24 

145.  Section  248,  quoted  as  to  superintending  coUeotion  of  revenue 242 

146.  Section  250,  settlement  of  accounts 146 

147.  Section  250,  settlement  of  accounts  within  fiscal  year 140 

148.  Section  251,  regulations,  forms 245,249,251 

•149.  Section  251,  quoted 242 

150.  Section  251,  quoted  as  to  prescribing  forms 242 

151.  Section  255,  appointment  of  disbursing  agents 28, 62. 155, 157, 159, 160, 162 

152.  Section  255,  construed 160 

153.  Section  255,  disbursing  agents 158,302 

154.  Section  255,  quoted 157 

155.  Section  256,  employment  of  detectives 212 

156.  Section  268,  Comptrollers 346 

157.  Section  269,  ac^nstment  of  accounts 16 

158.  Section  269,  bonds  and  coupons 35 

159.  Section  269,  Comptroller's  accounts 5i9 

160.  Section  269,  countersigning  warrants XXTIII,  xxxii 

161.  Section  269,  drafts  on  warrants xxYiu 

162.  Section  269,  duties  of  First  Comptroller xvi,  xx,  xx vii,  xxvui 

163.  Section  269,  First  Comptroller. .  16, 67, 68, 82, 137, 140, 146, 147, 187, 200. 213, 2S5, 

240,302,352,377 

164.  Section  270,  appeal  from  Sixth  Auditor xx 

165.  Section  270,  appeals  from  settlements  made  by  the  Sixth  Auditor xxi 

166.  Section  270,  appeals  to  First  Comptroller xivu 

167.  Section  270,  as  to  settlement  of  accounts 4 

168.  Section  270,  conclusiveness  of  Comptroller's  decisions  on  appeal xx>ii 

169.  Sections  270  and  277,  cited 5 

170.  Section  273,  duties  of  Second  Comptroller xxvii,  xxviu 

171.  Section  273,  duties  of  Second  Comptroller 1S7,302 

172.  Section  275,  signing  bounty  certificates 7"-^ 

173.  Sections  276  and  277,  Auditors.l6, 137, 140, 146, 147, 187, 200, 225, 302, 346, 352, 377 

174.  Sections  276  to  300,  as  to  duty  of  Auditors xvii.xxvi 

175.  Section  277,  Auditor's  accounts 29 

176.  Section  277,  dnties  of  Auditors xvi,  xx,  xxi,  xxvi 

177.  Section  277,  duties  of  Sixth  Auditor xxvu 

178.  Section  277,  dnties  of  Sixth  Auditor 4 

179.  Section  277,  settlement  of  mail  contractor's  acoonnts 5 

180.  Section  279,  signing  bounty  certificates   7;) 

181.  Section  300,  claim  for  subsistence 1?,23 

182.  Sections  301  and  305,  Treasurer,  duties  of 179, 200, 240, 292, 302, 377 

183.  Section  304,  Assistant  Treasurer 73 

184.  Section  305,  authorizing  regulations  as  to  drafts 25 

185.  Section  305,  bonds,  assignments 35 

186.  Section  305,  duties  of  the  Treasurer L xxvxii 

187.  Section  305,  payments  of  claims 16 

188.  Section  305,  payment  of  drafts 36 

189.  Section  305,  payment  of  drafts xxvni 
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190.  Section  305,  payment  of  warrants 2^ 

191.  Section  30.5,  Treasurer,  duties  of IS 

192.  Section  305,  Treasurer,  warrant,  draft 25 

193.  Section  306,  liabilities  outstanding 23,25 

194.  Section  306,  outstanding  liabilities,  as  to 18, 63, 200, 292, 302 

195.  Section  307,  drafts,  checks,  vouchers 35 

196.  Section  307,  vouchers  for  unpaid  drafts 23, 25, 62, 63, 68, 292, 302 

197.  Section  308,  payment  of  outstanding  drafts 23, 25, 35, 63, 292, 302 

198.  Section  308,  vouchers,  drafts,  checks 35 

199.  Section  309,  accounts  of  disbursing  officers 200 

200.  Section  310,  reports  of  disbursing  officers 20O 

201.  Section  311,  Treasurer's  account* 25,200 

202.  Section  313,  duties  of  the  Register 16,67,68 

203.  Section  315,  Assistant  Kegister 62,68,72 

204.  Section  316,  Commissioner  of  Customs 302 

205.  Section  317,  Commissioner  of  Customs 53 

206.  Section  317,  duties  of  Commissioner  of  Customs ! zzvii,  zxvui 

207.  Section  319,  Commissioner  of  Internal  Revenue 247 

208.  Section  319,  quoted  as  to  Commissioner  of  Internal  Revenue 242 

209.  Section  319,  quoted  from 242 

210.  Section  321,  blanks,  stamps,  &c 242 

211.  Section  321,  duties  Commissioner  Internal  Revenue 129, 242 

212.  Section  321,  quoted  as  to  Commissioner  of  Internal  Revenue 242 

213.  Section  321,  quoted  from 242 

214.  Section  323,  Deputy  Commissioner  Internal  Revenue 73 

215.  Section  336,  negotiability  of  drafts :» 

216.  Section  351,  subordinate  officers,  Department  of  Justice 159, 302 

217.  Section  356,  as  to  the  opinion  of  the  Attorney-General xvi 

218.  Section  356,  as  to  work  in  the  Treasury  Department xvi 

219.  Section  393,  subordinate  officers  in  Post-Office  Department 159 

220.  Section  396,  duties  of  the  Postmaster-General 128 

221.  Section  397,  statement  of  proceeds  of  sales 38 

222.  Section  416,  clerks  and  employes.  Navy  Department 302 

223.  Section  416,  sabordluate  officers  in  Department  of  the  Navy 15$^ 

224.  Section  440,  clerks  and  employes,  Department  of  the  Interior 302 

225.  Section  440,  subordinate  officers  in  the  Department  of  Interior 159 

226.  Section  446,  Commissioner  General  Laud  Office xxvi 

227.  Section  456,  relative  to  lands xxvi 

228.  Section  492,  lithographing  and  engraving 105 

229.  Section  496,  disbursements  for  Patent  Office 28, 62, 159, 302 

230.  Section  522,  clerks  and  employes,  Agricultural  Department 302 

231.  Section  524,  Commissioner  of  Agriculture 302 

232.  Section  530,  judicial  districts 158 

233.  Section  627,  commissioners 92 

234.  Section  627,  commissioners  of  circuit  courts 89 

235.  Section  627,  commissioners  of  courts 89 

236.  Section  677,  clerk,  marshal,  &c 299 

237.  Section  681,  Decision  of  Supreme  Court 30O 

238.  Section  681,  Supreme  Court 301 

239.  Section  682,  Reporter  of  Supreme  Court 300 

240.  Section  682,  reporter's  salary 297 

241.  Section  682,  reports  of  Supreme  Court 301 

242.  Sections  682  and  3689,  quoted  ft-om 301 

243.  Section  721 ,  rules  of  decisions  in  trials  at  oommon  law xxn 
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244.  Section  727,  secarity  for  good  behavior ^ 

245.  Section  767,  district  attorneys 158 

246.  Section  770,  salaries,  district  attorneys 119 

247.  Section  776,  marshals 113,158 

248.  Section  779,  marshal's  term 112 

249.  Section  783,  marshaVs  bond 1 15d 

250.  Section  787,  duties  of  marshal 89 

251.  Section  788,  marshals,  powers  of 119 

252.  Section  789,  marshals,  death  of 119 

253.  Section  790,  marshals,  executing  process 113 

254.  Section  790,  marshals,  removal  of 119 

255.  Section  793,  filling  vacancy 112 

256.  Section  793,  vacancies  in  office  of  district  attorney  and  marshal 119 

257.  Section  824,  fees U» 

258.  Section  827,  fe^ 130 

259.  Section  829,  as  to  marshal's  traveling  expenses xu 

260.  Section  829,  compensation  of  marshals 90 

261.  Section  829,  marshals' fees 88,163 

262.  Section  829,  marshals' fees,  mileage 164 

263.  Section  829,  marshals' fees,  limitation 165,166 

264.  Section  829,  marshals' fees M 

265.  Section  833,  retumsof  fees 120 

266.  Section  835,  compensation,  district  attorney 1^ 

267.  Section  835,  compensation,  district  attorneys 131 

268.  Section  846,  accounts,  district  attorneys 114 

269.  Section  846,  accounts  for  services  performed 113 

270.  Section  846,  attorneys,  supervisors 153,154 

271.  Section  847,  commissioners'  fees 268,270 

272.  Section  847,  quoted  from 26= 

273.  Section  917,  practice  of  circuit  and  district  oourts ^ 

274.  Section  918,  practice  of  courts  regulated ^ 

275.  Section  951,  allowance  of  credits xiii 

276.  Section  951,  quoted xxn 

277.  Section  951,  suits  against  individuals xxix 

278.  Section  989,  executions  not  to  issue,  dec 211 

279.  Section  1014,  criminal  procedure 89 

280.  Section  1014,  offenders 89 

281 .  Section  1058,  Representatives  practicing  in  courts 359 

282.  Section  1059,  claims,  set-ofe 21 

283.  Section  1059,  counter  claims xxu 

284.  Seciion  1059,  jurisdiction  of  Court  of  Claims 205 

285.  Section  1050,  quoted.  Court  of  Claims xxix,xxxvn 

2S(j,  Section  1063,  claims  involving  controverted  questions xxxvui 

287.  Section  1063,  claims  referred xxxv 

288.  Section  1063,  quoted xxxvm 

289.  Section  1153,  fortifications,  disbursements 28,62,159 

290.  Section  1241,  sale  of  military  stores 46 

291.  Section  1241,  statement  of  proceeds  of  sales 38 

292.  Section  1269,  allowances 213 

293.  Section  1291,  pay  of  soldiers,  asiiignment  of 13,15,27 

294.  Section  1291,  quoted 15 

295.  Section  1291,  referred  to 13 

296.  Section  1342,  art.  60,  fraudulent  claims ^ 

297.  Section  1382,  paymaster  of  the  fleet 28,62,159 
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298.  Section  1440,  discourage  sale  of  prize-money 15 

2J9.  Section  1540,  statement  of  proceeds  of  sales 38 

300.  Section  1541,  statement  of  proceeds  of  sales 38 

301 .  Section  1550,  disbursements  on  foreign  stations 62, 159 

302.  Section  1563,  advances  to  distant  stations 18, 28, 159 

303.  Section  1576,  assignment  of  wages  in  naval  service 13, 15, 26 

304.  Section  1576,  quoted 15 

305.  Section  1624,  art.  14,  presenting  false  claims 22 

306.  Section  1741,  allowance  to  widow  of  consular  officer 271 

307.  Section  1752,  diplomatic  regulations 25 

308.  Section  1756,  form  of  oath 346,358 

309.  Section  1757,  oath 346 

310.  Section  1758,  who  may  administer  oath 346 

311.  Section  1762,  salaries,  excess  of 23 

312.  Section  1762,  salaries  to  officers  improperly  holding  ovob 22 

313.  Section  1762,  salaries  to  officers  improperly  holding  over xxx 

314.  Section  1763,  double  salaries 19,357 

315.  Section  1764,  extra  services 19 

316.  Section  1764,  officers,  clerks 361 

317.  Section  17a5,  extra  allowances. .  16, 19, 28, 62, 147, 159, 263, 306, 307, 308, 309, 355, 

356, 357, 358, 359, 360, 361 

318.  Section  1765,  quoted 307 

319.  Section  1766,  arrearages zxix 

320.  Section  1766,  officers  in  arrears 325,361 

321.  Section  1766,  persons  in  arrears xxix 

322.  Section  1766,  quoted 361 

323.  Section  1708,  suspension  and  filling  vacancies 118 

324.  Section  1769,  filling  vacancies 119 

325.  Section  1770,  term  of  office  not  extended 119 

326.  Section  1778,  oaths  and  acknowledgments 15,25,190 

327.  Section  1776,  oaths,  acknowledgments xxvii,  xxvni 

328.  Section  1778,  rights  of  citizens 342 

329.  Section  1779,  civil  action 342 

330.  Section  1781,  procuring  contracts 358 

331.  Sections  1781  and  1782,  quoted  from 358 

332.  Section  1782,  illegal  compensation 359 

333.  Section  1786,  illegal  holding  of  office 358 

334.  Section  1790,  quoted 254 

335.  Section  1790,  restrictions  on  payment  for  services 254, 255 

336.  Sections  1790,  3169,  and  3171,  quoted  as  to  internal  revenue  inspection..  254 

337.  Section  1792,  coijix)ensation  from  United  States • 22 

338.  Sections  1850,  1851,  1864,  1865,  and  1907,  quoted 149 

339.  Section  1850,  Territorial  laws 149 

340.  Section  1851,  extent  of  legislative  power 151 

341.  Section  1851,  legislative  power  in  Territory 149 

:?42.  Section  1851,  legislatures  of  Territories 158 

343.  Section  1864,  supreme  court  in  Territory 115,149,150,152 

344.  Section  1865,  judicial  districts  in  Territory 149 

345.  Section  1866,  jurisdiction  of  courts 208 

346.  Section  1871,  dork  of  district  court 153 

347.  Section  1874,  judges  of  Supreme  Court .• 153 

348.  Section  1875,  district  attorneys 115 

ZA9,  Section  1876,  marshals 112,115 

H.  Mis.  37 36 
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350.  Section  1880,  salary  of  attorney 119 

351.  Section  1907,  judicial  power  in  Territory 149 

352.  Section  1910,  Jurisdiction  of  district  courts 153 

353.  Section  1913^  legislative  assemblies  in  Territory 150 

354.  Section  1915,  judges  of  supreme  courts  in  Territories 150 

355.  Section  1918,  legislative  assemblies  of  Territories 150 

356.  Sections  1913,  1915,  1918,  and  1934,  quoted 15l» 

357.  Section  1934,  supreme  court,  Arizona 150 

358.  Section  1951«  disbursing  officers  in  Territories 28, 6S,  159 

359.  Section  1977,  equal  rights 342 

360.  Section  1980,  conspiracy 342 

361.  Section  1981,  preventing  conspiracy 2M2 

362.  Section  1982,  prosecutions 343 

363.  Section  1983,  commissioners 89,92,343 

364.  Section  1964,  executing  warrants 92,342 

365.  Section  1985,  marshal 342 

366.  Section  1986,  fees 342 

367.  Section  1987,  fee,  amount  of 342 

368.  Section  1988,  speedy  trial 312 

369.  Section  1989,  military  and  naval  aid 342 

370.  Section  1990,  peonage  abolished 342 

371.  Section  1991,  New  Mexico,  peonage 342 

372.  Section  1992,  who  are  citizens 342 

373.  Section  1994,  citizenship  of  married  women 173,312 

374.  Section  1995,  Oregon 342 

375.  Section  1996,  desertions 342 

376.  Section  1997,  soldiers  and  sailors :M2 

377.  Section  1998,  avoiding  the  draft 312 

378.  Section  1999,  expatriation 342 

379.  Section  2000,  naturalized  citizens 342 

380.  Section  2001.  imprisoned  citizens 342 

*  381.  Section  2002,  armed  troops 342 

382.  Section  2003,  elections 342 

383.  Section  2004,  right  to  vote 242 

.384.  Section  2005,  qualification  for  voting 1 342 

385.  Secti<m  2006,  penalties * 342 

386.  Section  2007,  prerequisite  to  voting 342 

387.  Section  2008,  impeding  voting 342 

388.  Section  2009,  hindering  voting 342 

389.  Section  2010,  deprivation  of  office 342 

390.  Section  2011,  opening  court 342 

391.  Section  2012,  supervisors  of  election 342 

392.  Section  2013,  court  kept  open 342 

393.  Section  2014,  district  and  circuit  judges 342 

394.  Section  2015,  construction 342 

395.  Section  2016,  supervisors*  duties 342 

:^.  Section  2017,  attendance  at  elections 342 

397.  Section  20ltf,  counting  ballots 342 

396.  Section  2019,  challenging 312 

399.  Section  2020,  molesting  supervisors  of  elections 342 

400.  Section  2021,  special  deputies 342 

401.  Section  2022,  duties  of  marshals 342 

402.  Section  2023,  arrest 312 

403.  Section  2024,  bystanders 342 
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404.  Section  2025,  chief  supervisors L 342 

405.  Section  2026,  duties  chief  supervisors 342 

406.  Section  2027,  marshal  to  lorward  complaint 342 

407.  Section  2028,  qualified  voters 342 

408.  Section  2029,  witnesses  of  voting 342 

409.  Section  2030,  appointment  of  marshals 'M2 

410.  Section  2031,  pay  of  supervisors 153,342 

411.  Section  2032,  acts  continued  in  force 342 

412.  Section  2032,  claims  of  colored  soldiers,  sailors,  and  marines 22 

413.  Section  2033,  enforcing  laws 'M2 

414.  Section  2034,  expenditures 342 

415.  Section  2035,  retained  honnty  fund 342 

416.  Section  2036,  investing  bounty  fund 342 

417.  Section  2036,  investments  for  colored  soldiers 22 

418.  Section  2037,  wife  and  children  of  colored  soldiers i : 342 

419.  Section  20;J8,  Freedman's  Hospital 342 

420.  Section  2079,  Indian  treaties 1 370 

421.  Section  2103,  assignment  of  contracts  with  Indians 15 

422.  Section  2 1 06,  assignment  of  contracts  restricted 104 

423.  Section  2106,  Indian  contracts,  assignment  of 15 

424.  Section  2106,  names  of  assignees 15 

425.  Section  2207,  surveyors-general 1.58 

426.  Section  2215,  bond  of  surveyor-general 158 

427.  Section  2234,  registers  and  receivers .* 158 

428.  Section  2236,  bond  of  register  and  receiver 158 

429.  Section  2256,  land  districts •. lf>8 

430.  Section  2279,  pre-emptions 370 

431.  Section  2283,  sale  of  lands,  Kansas 371 

432.  Section  2285,  pre-emptions ^ 371 

4a3.  Section  2304,  homesteads 371 

434.  Section  2436,  sales,  mortgages 15 

435.  Section  2517,  collection  districts 158 

436.  Section  2523,  collector  and  surveyor 158 

437.  Section  2.'»29,  collection  districts 158 

438.  Section  2536,  collection  districts 158 

439.  Section  2605,  additional  in8i)ectors 158 

440.  Section  2606,  weighers,  gangers,  &c 158 

441.  Section  2608,  appraisers 158 

442.  Section  2619,  bonds  of  collectors,  &c 158 

443.  Section  2620,  bonds,  how  approved  and  filed 158 

444.  Section  2748,  unexpended  balance 339 

445.  Section  2834,  bond  of  postmaster 158 

446.  Section  3141,  collection  districts 158,242 

447.  Sections  3141  to  3145,  quoted,  as  to  collectors  of  internal  revenue 242 

448.  Section  3142, collectors 158,242 

449.  Section  3143, collectors' bonds 158,242 

450.  Section  3144,  collectors  to  be  disbursing  agents 28, 62, 159, 242, 302 

451.  Section  3145,  compensation  of  collectors 242  ' 

452.  Section  3152,  agents 241,242,243,246,247,250 

453.  Section  3152,  frauds «. 253 

454.  Section  3169,  malfeasance 254,255 

456.  Section  3171,  quoted 254 

456.  Section  3171,  suits  for  damages 254,255 

457.  Section  3220,  refundment  of  taxes 211 
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486.  Secti 

487.  Sect 

488.  Sect: 

489.  Secti 

490.  Sect 

491.  Secti 

492.  Sect 

493.  Sect 

494.  Sect 

495.  Sect 

496.  Secti 


on  3228,  claims  for  refundment,  limitation 208, 21 1 

ou  3244,  special  taxes 129 

on  3309,  distiller's  return 315 

on  3426,  quoted 13-? 

on  3426,  replacing  spoiled  stamps 130, 131, 135, 138 

ion  3426,  spoiled  stamps 129 

on  3436,  medicines  exempt 133 

on  3437,  assessment  unpaid  tax 129,130,131 

ion  3437,  quoted  from 131 

on  3463,  detection  and  punishment  of  frauda 207, 242, 244 

on  3463,  frauds 245,250' 

on  3463,  quoted 244 

on  3477,  assignments 17,34* 

on  3477,  assignments,  judgments 2> 

on^3477,  as6ignment«  of  claims 13,25,  li«> 

on  3477,  assignment  of  claims  void xui 

on  3477,  certain  assignments  void 27 


on  3477,  claims IH 

on  3477,  construed  by  Supreme  Court 16 

on  3477,  corporations,  assignments 14 

on  3477,  money  demands 19 

ion  3477,  powers  of  attorney,  corporations ^50 

on  'M77f  prohibiting  assignments • 12: 

on  3477,  quoted  from 14,12.i 

on  3477,  transfers,  acknowledgments 2i* 

on  3477,  transfers  and  assignments 1'.^ 

on  3477,  transfers,  assignments,  and  powers  of  attorney 29, 125, 126 

on  3477,  void  assignments - 23 

on  3477,  void  assignment xxviii 

on  3478,  attorney,  #th 22 

on  3478,  claimant's  oath xxviii 

on  3478,  claims,  prosecution  of xxtii 

on  3479,  administering  oath xxvin 

on  3479,  who  may  administer  oaths - xxvii 

on  3480,  claims  of  disloyalists 22 

on  3499,  mints,  salaries 22 

ona571.  United  States  notes 167,201 

on  3572,  fractional  currency 2C»l 

on  3574,  redemption  of  fractional  notes 201 

497.  Section  3577,  engraving  and  printing  notes 34? 

498.  Section  3578,  expenses  issuing  notes 34!: 

499.  Section  :J580,  mutilated  notes 166,  ItC 

500.  Section  3593,  public  moneys,  drafts 16,25,35,171 

501.  Section  3595,  assistant  treasurers 158,1*? 

502.  Section  3(*00,  bonds  of  assistant  treasurers 158,l;r 

503.  Section  3602,  deputy  assistant  treasurer l.V 

504.  Section  3603,  officers,  clerks,  &c.,  in  treasury  in  New  York 15* 

505.  Section  3612,  officers,  clerks,  &c.,  in  treasury  in  Cincinnati 15? 

506.  Section  3614,  bond  of  special  agents 62, 66, 159, 302,  :ti13 

507.  Section  361*/,  construction  of 42 

508.  Section  3617,  depositing  moneys 37,48,49.51 

509.  Section  3617,  deposits 365, 366, 367, 3tvr 

510.  Section  3617,  gross  proceeds  of  sales 3?.4:J 

511.  Section  3617,  moneys  deposited  for  sale  of  old  material 41 
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512.  Section  3617,  moneys  to  be  deposited  without  deduction 53, 56, 212 

513.  Section  3617,  receipts  from  custom  duties  and  sales  of  land 43 

514.  Section  3618,  construction  of 40,42 

515.  Section  3618,  proceeds  of  sale  of  public  property . .  36, 37, 38, 42, 49, 53, 54, 57, 59 

516.  Section  3618,  sales  of  old  material 39, 41, 46, 48, 50, 51, 56, 58 

517.  Section  3618,salesof  realty 52 

518.  Sections  3618  and  3692,  regrarding  sale  of  old  material 36 

519.  Section  3619,  liability  of  officers  or  agents 44 

520.  Section  3619,quoted 44 

521.  Section  3620,  depositing  public  money 35 

522.  Section  3620,  disbursing  officers '. 18,32,33,61,65 

523.  Section  3620,  duty  of  disbursing  officers .63, 86, 187 

524.  Section  3621,  depositing  money 63 

525.  Section  3622,  accounts  as  to xxviii,  xxx 

526.  Section  3b^2,  accounts 32, 159,303,  :552,  362,  397 

527.  Section  3623,  distinct  accounts 66 

528.  Section  3624,  suits 66 

529.  Section  3625,  distress  warrant 159 

530.  Section  3639,  custodians  of  public  moneys 65, 158 

531.  Section  3641,  transfer  of  postal  deposits 128 

532.  Section  3644,  public  moneys  in  Treasury 128,171 

533.  Section  3644,  Treasurer's  draft 16 

534.  Section  3615, 'presentment  of  drafts 23,35,63 

535.  Section  3645,  regulations  regarding  drafts 35 

.536.  Section  3646,  authorizes  duplicates  for  checks 32 

537.  Section  3646,  duplicates  for  checks 18,23,62,234 

538.  Section  3636,  lost  checks 28,35,  159,292 

539.  Section  3647,  duplicate  check  of  dead  officer 23,35 

540.  Section  3647,  duplicate  checks  when  officer  who  issued  is  dead 18,  32, 

35,  234, 292 

54 1 .  Section  3648,  advances  of  public  moneys 18, 28, 63,  96, 128, 159, 187,  303 

542.  Section  3648,  fiscal  agents 60 

543.  Section  364-J,  prohibiting  advances 62 

544.  Section  3652,  premium  on  sales  of  public  moneys 35 

545.  Section  3652,  premiums  to  be  accounted  for... 35 

546.  Section  3654,  compensation  on  disbursements 157 

547.  Section  3657,  collectors,  disbursing  agents 155, 157, 159, 160, 162, 302 

548.  Section  3657,  quoted 157 

549.  Sections  3a57  and  3658  construed 160 

550.  Section  3658,  quoted 157 

551.  Section  3658,  special  disbursing  agents 28, 62,  63,  155, 157, 159, 160, 302 

552.  Section  3669,  estimates  to  be  submitted  to  Congress 213 

55:J.  Section  3672,  sales  of  old  material 58 

554.  Section  3672,  statement  of  proceeds  of  sales s. ..        53 

555.  Section  3677,  Department  of  Agriculture,  disbursements 28 

556.  Section  3677,  Department  of  Agriculture 62, 159 

557.  Section  3678,  application  of  appropriations 214 

558.  Section  3679,  appropriations,  expenditures 99, 100 

559.  Section  3679,  expenditures 348 

560.  Section  3679,  no  expenditures  beyond  api)ropriations 214 

561.  Section  3679,  quoted \ 99 

562.  Section  3681,  expenses,  commissions 245 

563.  Section  3<>85,  special  appropriations 36,  49 

564.  Section  3688,  public  debt 171,200 
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565.  Section  3689,  marine  hospitals 40 

566.  Section  3689,  permanent,  indefinite  appropriations 51, 292, 301 

567.  Sections  3689, 3692, 4803,  and  4585,  quoted 40 

568.  Section  3690,  balances  of  appropriations 213 

569.  Section  3690,  expenditure  of  balances 214,220 

570.  Section  3691,  disposal  of  balances 35,200,213 

571.  Section  3692,  proceeds  of  sales 36,38,39,43,50,51,54,55 

572.  Section  3692,  sales,  marine  hospitals 40 

573.  Section  3693,  payment  in  coin 200 

574.  Section  3695,  cancellation  of  bonds 201 

575.  Section  3695,  referred  to 201 

576.  Section  3697,  redemption  of  bonds 200 

577.  Section  3698,  payment  of  interest 35,200 

578.  Section  3700,  purchase  of  coin 2(X» 

579.  Section  3702,  duplicate  bonds 200,201, 2CM 

580.  Section  3702,  duplicate  for  bonds  destroyed 200  • 

581.  Section  3703,  indemnity  for  destroyed  bonds 201 

582.  Section  3704,  duplicate  registered  bond 204 

583.  Section  3705,  indemnity  for  missing  bonds 204 

584.  Section  3709,  advertising  for  proposals 106 

585.  Section  3716,  contracts,  quartermaster's  department 105 

566.  Section  3718,  contract,  naval  supplies .'..       105 

587.  Section  3721,  purchases  without  advertisements 105 

588.  Section  3724,  rejecting  bids 105 

589.  Section  3726,  supplies  for  the  Navy 105 

590.  Section  3729,  bunting,  purchase  of 105 

591.  Section  3732,  authorized  contracts 93,  9j? 

592.  Section3732,  quoted ! 9e 

593.  Section  3732,  quoted,  asto  contracts  or  purchases 199 

594.  Section  3732,  unauthorized  contracts  prohibited 99, 100, 199 

595.  Section  3733,  contracts,  appropriations 99 

596.  Section  373:3,  contracts  not  io  exceed  appropriations Zi6 

597.  Section  3733,  quoted £^ 

598.  Section  3737,  assignment,  transfer  of  contract  annulled 6 

599.  Section  3737,  construed 6 

600.  Section  3737,  no  transfer  of  contract 104, 34^ 

601.  Section  3737,  quoted - 15 

602.  Section  3739,  Representatives,  contract 359 

603.  Section  3740,  contract8,  Representatives ^9 

604.  Section  3740,  Representatives,  interests  of 359 

605.  Section  3741,  Representative  to  have  no  interest 369 

606.  Section  3743,  deposit  of  contracts IW 

607.  Section  3744,  contracts  to  be  in  writing 104 

608.  Section  3760,  Congressional  Printer 93 

609.  Section  3765,  interest  in  contracts 106 

610.  Section  3767,  advertisements  for  paper ._. 1«16 

611.  Section  3768,  specifications  for  advertisements 106 

612.  Section  3777,  assignments xxvu 

613.  Section  3777,  transfer  of  contract 15 

'614.  Section  3779,  engraving  for  Congress 93 

615.  Section  3780,  engraving,  advertising 94,95,96,97,9= 

616.  Section  3780,  engraving,  when  to  be  advertised 92, 105,  HI 

617.  Section  3783,  statement  of  proceeds  of  sales 3? 

618.  Section  3823,  advertising 310,311,312,313 
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619.  Section  3823,  publication  of  laws 309,310 

620.  Section  3823,  quoted 310 

621.  Section  :«26,  advertising 311 

622.  Section  3827,  mail-route  advertisements ; 105 

623.  Section  3829,  post-offices 158 

624.  Section  3941,  advertising 105,309,310,311,312,313 

625.  Section  3941,  quoted 311 

626.  Section  3957,  changing  terms  of  contract 105 

627.  Section  3958,  as  to  contracts 4 

628.  Section  3962,  deductions  from  pay  of  contractors 9 

629.  Section  3963,  construed .* 6 

630.  Section  3963,  mail  contracts  not  assignable 5, 104, 125 

(531.  Section  3963,  makes  null  and  void  assignments  of  contracts 6 

632.  Section  3963,  quoted  from 125 

633.  Section  4017,  si)ecial  agents,  compensation 158 

634.  Section  4046,  embezzlement  of  money  order 35 

6;i5.  Section  4046,  money  order  embezzlement 23 

636.  Section  4055,  payments  on  account  of  postal  service 4 

637.  Section  4339,  papers  for  vessels  in  whale  fishery 159 

638.  Section  43*^1,  fees 56 

639.  Section  45.35,  loss  of  seaman's  lien 15 

640.  Section  4545,  unclaimed  seamen's  wages 40 

641.  Section  4569,  medicines 40 

642.  Section  4577,  quoted 139 

643.  Section  4577,  return  of  seamen 139 

644.  Section  4578,  penalty  for  refusing  to  receive  seamen 26 

645.  Section  4585,  seamen's  contribution  for  hospitals 40 

646.  ■  Section  4586,  hospital  dues  of  vbssels  sold  abroad 40 

647.  Section  4643,  assignments  of  prize  money , 15 

648.  Section  4667,  light-house,  contract 105 

649.  Section  4673,  light-housekeeper 308 

650.  Section  4675,  statement  of  proceeds  of  sales 38 

651.  Section  4764,  vouchers  of  pension  agents 187 

652.  Section  4764,  vouchers  to  pensioners 158 

653.  Section  4765,  check  of  pensioner '    23 

654.  Section  4765,  check  to  order  of  pensioner 35, 63, 158, 187 

655.  Section  4778,  pension  agents 115,158,187 

656.  Section  4779,  bond  of  pension  agents 153 

657.  Section  4780,  i)ension  agencies 158,187 

658.  Section  4801,  hospitals  for  seamen 39 

659.  Section  4801,  marine  hospitals 49 

660.  Section  4801,  and  4802,  quoted 40 

661.  Section  4802,  marine  hospitals  ....  a 39 

662.  Section  4802,  supervising  surgeon  of  marine-hospital  service 49, 51 

66^3.  Section  4803,  custody  of  fund  for  relief  of  disabled  seamen 51 

664.  Section  4803,  disabled  seamen 49,50 

665.  Section  4803,  tax  upon  seamen 40 

666.  Section  4806,  marine  hospital,  advertising 37 

667.  Section  4806,  marine  hospitals 54 

668.  Section  4806,  sale  of  marine  hospitals 40,56 

669.  Section  4839,  hospital  for  insane 28 

670.  Section  4839,  superintendent  of  Govemmeu t  hospital 62, 302 

671.  Section  4845,  admission  to  hospital 15 

672.  Section  5182,  national  bank  notes 16S 
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673.  Section  5184,  natioDal  bank  notes 167 

674.  Section5331,  treason....: 161 

675.  Section  5334,  rebellion 161 

676.  Section  5413,  obligations  of  United  States 35 

677.  Section  5413,  securities  defined 63 

678.  Section  5413,  secant ies  of  United  States 35 

679.  Section  5414,  forging  or  coanterfeitiug 35 

680.  Section  5438,  conspiracy  to  defraud xxi 

681.  Section  5438,  false  claims 22,xxvui 

682.  Section  5450,  bribery  of  Representatives 359 

683.  Section  5451,  bribery  of  officers 359 

684.  Section  5454,  unlawfully  taking  papers  relating  to  claims ^2 

685.  Section  5481,  extortion 347 

686.  Section  5482,  illegal  fees -347 

687.  Section  5483,  receipting  for  larger  sums  than  are  paid xxviu,  xxx,347 

6S8.  Section  5484,  extortion  by  informers 347  * 

^39.  Section  5485,  more  than  legal  fee 347 

690.  Section  5486,  embezzlement 347 

691.  Section  5487,  pension  agent  taking  a  fee 347 

692.  Section  5488,  disbursing  officers ^ 

693.  Section  5488,  misconduct  of  disbursing  officer 187, 347 

694.  Section  5489,  misconduct  of  Treasurer 317 

695.  Section  5490,  misconduct  of  custodian  of  public  money 347 

696.  Section  5491,  failure  to  render  accounts 347 

697.  Section  5491,  officers'  accounts 32 

698.  Section  5492,  failure  to  deposit 347 

699.  Section  5493,  public  money 347 

700.  Section  5494,  evidence  of  embezzlement 347 

701.  Section  5495,  jM-ima /ode  evidence « 347 

702.  Section  5496,  evidence  of  conversion 32,347 

703.  Section  5497,  unlawfully  receiving,  &.c 347 

704.  Section  5498,  construed 19 

705.  Section  5498,  misconduct  regarding  claims 347 

706.  Section  5498,  6fficer8  interested  in  claims 19,359 

707.  Section  5498,  officers  prosecuting  claims 22 

708.  Section  5499,  Judge  accepting  bribe 347 

709.  Section  5500,  Representative  accepting  bribe.: 347 

710.  Section  5501,  officer  accepting  bribe 347 

711.  Section  5502,  forfeiture  of  office 347 

712.  Section  5503,  contracting  beyond  appropriation 347 

713.  Section  5504,  failing  to  deposit  money 347 

714.  Section  5505,  receiving  loan  or  deposit 347 

715.  Section  5595,  what  the  Revised  Statutes  embrace 311,335 

716.  Section  5596,  repeal  of  acts  embraced  in  revisioB 45 

717.  Section  5600,  legislative  construction,  presumption  of 42 

718.  Title  XIII,  chap.  16,  compensation  of  marshals 90 

719.  Use  of  word  "claims"  in ^ 

720.  When  meaning  plain,  recurrence  to  original  statutes  not  to  be  had 42 

Revised  Statutes  Construed — 

1.  The  professional  retainer  of  a  member  of  Congress  under  sections  366 :  and 

366  is  not  a  contract  within  the  meaning  of  sections  3739-:$742 355 

Revised  Statutes  {District  of  Columbia) — 

1.  Section  92,  laws  of  Maryland 155 

2.  Section  750,  supreme  court 30? 
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3.  Section  928,  copy  of  decree 308 

4.  Section  976,  nnadministered  assets 1 195 

5.  Section  1079,  fines,  costs 260,263 

6.  Sections  1079  and  1174,  as  to  lotteries 260 

7.  Sections  1079  and  1174,  quoted 260 

8.  Section  1080,  judgments,  salaries 263 

9.  Section  1080,  quoted  from,  as  to  Judgments 264 

10.  Section  1 174,  as  to  payment  of  informer's  moieties xii 

11.  Section  1174,  sale  of  lottery  tickets 260,262 

Revision — 

1.  As  to  Departments,  action  of  court,  subject  to xxxv 

Revoking  Draft — 

1.  Before  actual  payment,  mode  of 'xxviii 

Revolutionary  Claims — 

1.  Volume  compiled  regarding 21 

Rewards — 

1.  To  informers 207,244 

Reynolds,  R,  M.— 

1.  First  Auditor,  account  of  Hoen  &  Co.  adjusted  by 95 

Rheem's  Case 305 

Rheem,  C^B.— 

1.  Party  in  Rheem's  case 306 

Richardson,  Judge-^ 

1.  As  to  powers  to  revoke  orders  and  decrees  of  courts xxxii 

2.  Quotation  from,  as  to  duties  and  powers  of  auditors xvii 

Richardson* s  Supplement-^ 

1.  To  Revised  Statutes 264 

Richardson,  William  A.— 

1.  Secretary,  letter  of,  as  to  refund  of  taxes 276 

Right— 

1.  Cannot  be  forfeited  without  Judicial  proceedings 8 

ft.  Of  a  de  facto  officer  to  recover  fees  from  private  parties 119 

3.  Of  an  incumbent  holding  over  to  <&mpensation  after  his  term  of  office  ex- 

pires, if  allowed,  effect  of 114 

4-  Of  appeal,  as  to  the xxi 

5.  Ofholderof  half  a  bond  to  payment  thereof 200 

6.  Of  husband  to  transfer  personal  estate  of  wife 174 

7.  Of  widow  of  contestant 328 

8.  To  claim  or  demand 20 

9.  To  payment  of  drafts 241 

10.  To  receive  compensations  for  two  positions ^ 305 

11.  To  receive  salary 19 

12.  To  seat  and  compensation  as  member  of  House  of  Representatives 321 

Rightful  CZaimattt— (See  Claimant) 

Rights— 

1.  As  to  determination  of  individuals xvii 

2.  Civil  and  political,  as  to 342 

3.  Of  administrator 183 

4.  Of  adverse  parties,  as  to  registered  bonds 286 

5.  Of  all  parties,  when  concluded 181 

6.  Of  attorneys,  &c.,  as  to xxvii 

7.  Of  creditors 191 

8.  Of  Government  under  contracts 102 

9.  Of  married  persons  in  Sweden 172 
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10.  Of  parties  before  any  performance  of  contract 103 

11.  Of  parties  in  particular  cases xui 

12.  Of  parties  under  acts  of  Congress 170 

13.  Of  parties  under  an  in/ormal  indorsement  in  full 186 

14.  Of  parties  under  post-nuptial  contract 175 

15.  Of  payee  in  registered  bonds 291 

16.  Of  purchaser  as  to  registered  bonds 296 

17.  Of  purchasers  of  Treasury  notes 287 

18.  To  be  enforced  by  executive  authority,  as  to Yrm 

Bival  Claimanta — 

1.  As  to  determination  of  rights  of xxxiv 

2.  As  to  disputed  titles  to  land xu 

Boll  of  Mtmberahip^ 

1.  In  House 323 

Rul^ 

1.  Against  assignments 34 

2.  As  between  United  States  and  depositary 1?? 

3.  In  courts  as  to  rights ;  foreign  guardians 171 

4.  Inequity,  the 146 

5.  In  Treasury  Department  as  lo  foreign  guardians 171 

Rule  of  Reason — 

1.  As  to  permanent  specific  appropriation :^ 

Rale  of  the  Hous&-^ 

1.  As  to  appropriations 339 

Rule  of  the  Senate— 

1.  As  to  appropriations 338 

Rules  and  Regulations — 

1.  As  to 242 

2.  Astopublic  health 223 

Rules^ 

1.  Do  not  always  apply  to  Government  which  apply  between  private  citi- 

zens     bJ 

2.  Of  House  of  Representatives \ 362 

Rulings — 

1.  Of  presiding  officers  of  Congress  as  to  extra  pay 954 

Running  Accounts — 

1.  With  erroneous  payments  as  to  conclusiveness  of  Comptroller's  balance,  xxxu 
Running  Ti»ie— (See  Schedule  Time,) 

Saint  Rlizabeih  Hospital  Case 57 

Saint  Helena — 

1.  As  to  school  farms 339 

Saint  Luke — 

1.  As  to  school  farms 339 

Salaries — 

1.  As  to  assignment  of xx 

2.  As  to  public  schools 306 

3.  Due  officers  used  as  set-off  against  claims  due  from 22 

4.  Of  Army  officers,  claims  for 13 

5.  Of  ministers,  consuls,  and  commercial  agents  abroad 13 

6.  Of  officers  and  employes  of  board  of  health 221 

7.  Of  officers  in  Washington,  payment  of,  under  power  of  attorney 2!- 

8.  Of  officers  of  the  United  States,  jurisdiction  of  courts  over 21 

9.  Of  officers,  payment  of - 13 

10.  Of  officials  connected  with  public  schools *>* 
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11.  Of  poBtmasters,  as  to  a^nstment  of xxi 

12.  Of  registers  and  receivers , 369 

13.  Of  some  officers  commence  when  they  enter  npon  the  performance  of 

duties  (see  4  Opinions  Attorney-General,  123) 215 

14.  Paid  by  disbursing  officers,  as  to xxvii 

15.  Paid  by  marshal  of  District  of  Colombia 264 

16.  Treated  as  claims .*. 22 

17.  When  two,  may  be  received 307 

Salary— 

1.  Account  of,  in  Garnet's  case 271 

2.  Allowed  district  attorneys  in  Territories,  act  Febmary  27, 1813 119 

3.  Allowed  district  attorneys  in  the  United  States  in  act  March  3,  1841  ...  119 

4.  And  compensation  of  member  of  Congress,  as  to - 322 

5.  And  fees  incident  to  title  of  an  office 116 

6.  And  fees  of  district  attorney,  where  payable 120 

7.  And  mileage,  claim  of  wid6w  of  Congressman  to 330 

8.  As  Representative,  requisites  to  drawing 329 

9.  As  to  residue  of  years 270 

10.  As  to  substitntefe 348 

11.  Asto  title  to 270 

12.  Construction  of  st&tute  as  to 329 

13.  Construction  of  statute  regarding .•...  19 

14.  Due  a  public  employ^,  amount  of 280 

15.  Due  by  law,  disposition  of  balance  of 280 

16.  Effect  of  oath  as  to '. :i28 

17.  For  continuing  service  cannot  be  assigned 34 

18.  Future  assignment  of,  by  public  officer,  void 14 

19.  Of  a  messenger 280 

20.  Of  Congressman,  amount  of 329 

21.  Of  Representative,  as  to '328 

22.  Of  some  offices  decreased ■ 215 

23.  Recovery  of,  when  unlawfully  paid 321 

24.  Right  to  payment  thereof v.' 270 

25.  Substitute  to  receive  part  of  clerk's 345 

26.  Testamentary  disposition  of 270 

27.  Unlawful  payment  of ' 321 

'28.  When  to  begin  * 214 

Sale- 

1.  Effect  and  meaning  of 58 

Sales— 

1.  Of  old  material,  gross  proceeds  of 36 

Sales  of  Land — 

1.  Expenses  of 365 

2.  Letter  of  Commissioner  of  General  Land  Office  as  to 365 

Sale  of  Lands — 

1.  Adjustment  of  accounts  as  to , 369 

2.  Disposition  of  net  proceeds  of 367 

Sanham^s  Case '205 

Sanborn — 

1.  May  be  required  to  refund  money  paid  him 210 

Sanhom,  John  D. — 

1.  Legal  duty  and  liability  of,  as  to  moieties 212 

2.  Party  in  Sanborn's  case 206 
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Sanitary  Information — 

1.  Collection  of 226 

Sanitary  Organ\zaiUm» — 

1.  Astopnblio  health *^ 

Sanitary  Stares — 

1.  And  snpplies  to  boards  and  stations 221 

Schedule  A^ 

1.  (Medicines  or  preparations)  qnoted 137 

2.  Section  3477  Revised  Statutes,  quoted  from 131 

Schedule  of  Claime — 

1.  Allowed  by  Second  Comptroller 266 

2.  For  refund  of  taxes 276 

3.  Growing  out  of  illness  and  burial  of  late  Presideii  t  Garfield 3.% 

Schedule  Time-^ 

1.  As  to  carrying  mails i 

School  Farms — 

1.  As  to  direct-tax  sales 339 

2.  Proceeds  of  sales  of 340 

School  Trustees— 

1.  In  District  of  Columbia 3(K 

Seal— 

1.  A»to  power  of  attorney  on  draft 190 

2.  Municipal  and  corporate  bonds  not  affected  by  addition  of  a 203 

Staled  Instrument — 

1.  Requires  sealed  authority  to  make  or  change  it 203 

Seaman  Seli^  Case 138 

Seaman — 

1.  American,  relief  of,  by  consularoffice 139 

Seat  of  Government — 

1.  Term  of  court  in  Territorial '152 

Second  Auditor-— 

1.  May  appoint  adeputy -. 73 

Second  Comptroller — 

1.  A^nsts  and  certifies  aocoonts  of  pension  agents 185 

2.  Authorized  and  directed  to  act  in  place  of  First  Comptroller 283 

3.  Claims  allowed  by : 266 

4.  Decision  of  Hon.  Hiland  Hall  as  to  powers  of  Sixth  Auditor 13 

5.  May  appoint  a  deputy 73 

Secretary  of  State— 

1.  Authority  of 144 

2.  Designated  to  pay  twenty  thousand  dollars  expenses  of  Yorktowu  Cen- 

tennial Anniversary 141 

3.  Discretionary  authority  of 142 

4.  Invested  with  general  power 141,145 

5.  To  approve  prices  of  articles  and  objects  of  expenditure 143 

Secretary  of  the  Interior — 

1.  As  to  distribution  of  reports  of  the  decisions  of  the  Supreme  Court 299 

2.  Consent  of,  as  to  assignment  of  contract  with  Indians 15 

3.  Jjetter  of,  as  to  sales  of  land 365 

Secretary  of  the  President — 

1.  Authorized  by  special  law  to  sign  the  President's  name  to  land>warranto.        ^ 
Secretary  of  the  Senate — 

1.  Payment  by,  of  messenger's  salary ^^ 
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Page. 
Secretary  of  the  Treasury — 

1.  Appointment  of  disbursing  agents  by 155 

2.  As  to  control  of,  over  National  Board  of  Health 225 

3.  As  to  counter-signature  of  warrants  drawn  by xx 

4.  As  to  substitute  and  leaves  of  absence 345 

5.  Authority  and  duty  of 245 

6.  Authority  and  duty  of,  under  loan  acts 203 

7.  Authority  and  responsibility  of,  in  issuing  bonds 179 

8.  Authority  of,  as  to  clerks 219 

9.  Authority  of,  over  Marine  Hospital  fund 54 

10.  Authority-of,  to  appoint  clerks  as  investigators 241 

11.  Authority  of,  to  redeem  United  States  bonds 200 

12.  Authority  to  employ  informers 207 

13.  Authorized  to  pay  moieties  to  informers,  act  July  13, 18(36 212 

14.  Authorizing  Joseph  Addison  Thomson  to  perform  duties  of  Deputy  First 

Comptroller 285 

15.  Compensation  of  employes  fixed  by '....  219 

16.  Control  of,  over  accounts xxxviii 

17.  Control  of,  over  claims xxxviii 

18.  Duty  of,  as  to  accounting  officers xxxv 

19.  Dutyof,a8to  set-off 208 

20.  Forbidding  assignment  of  accruing  salary 17 

21.  Issues  warrant  for  payment  of  claim 16 

22.  Letter  of,  as  to  colonization 332 

23.  Letter  of,  as  to  indorsements 192 

24.  Letter  of,  as  to  refunding  taxes 275 

25.  Letter  of,  as  to  sale  of  old  material 46 

26.  May  delegate  officer  in  office  of  First  Comptroller  to  perform  duties  of 

Deputy  First  Comptroller 265 

27.  Need  not  himself  examine  or  draw  warrant 62 

26.  Opinion  by,  as  to  permanent  legislation 305 

29.  Powers  of  delegation  granted  to 67 

30.  Power  of,  to  designate  disbursing  agents 158 

31.  Public  depositories  authorized  by  the 187 

32.  Regarding  delegation  of  power  to  sign  warrants 61 

33.  Regulations  of,  as  to  registered  bonds 286 

34.  Regulations  prescribed  by,  for  the  conduct  of  clerks 251 

35.  Relieved  from  signing  certain  warrants 67 

36.  Report  of,  on  finances,  1857 64 

37.  Responsibility  of,  as  to  issuing  warrants ^ xxi 

38.  Signature  of,  makes  a  warrant  a  lawful  instrument 82 

39.  Warrants  drawn  by 67 

Secretary  of  War-- 

1.  Action  of,  as  to  drafts  drawn  by  army  contractors 127 

2.  As  to  intercourse  with  Indian  tribes 248 

3.  Authority  to  direct  expenditure  of  money  appropriated  to  erect  monu- 

ment at  Yorktown 141 

Secret  Service  DirisioH — 

1.  Persons  employed  in 219 

2l  Payment  of  persons  employed  in 219 

Section. — (See  Bemsed  Statutes;  Act.) 

Securities^ 

1.  Circumstances  and  considerations  governing  indorsements  by  husband..  173 

2.  Payment  of  negotiable  public 171 
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P»ge- 
Securiiy — 

1.  For  payment  of  subcontractor  for  carrying  mails 2 

SHzures— 

1.  Remedy  in  cases  of xxxviii 

Select  Committee— 

1.  To  audit  expenses  incident  to  illness  and  burial  of  late  President  Gar- 
field  : ■ r^ 

Senate — 

1.  As  to  confinnations  by • xxxin 

2.  Of  the  United  States,  advice  and  consent  of,  necessary  in  certain  cases.      115 

3.  Rule  of,  as  to  appropriations ." 33? 

Senator— 

1.  Not  a  civil  officer 3.t> 

Senators — 

1.  As  to  compensation  of xxx 

Separate  echedulee— 

1.  Of  accounts  of  disbursing  officers ^ 

Sergeani-at-A  rm  a — 

1.  Action  of,  as  to  deceased  contestant 338 

/Service— 

1.  As  to  transportation  of  mails 1 

2.  Expedited,  decreased,  curtailed,  or  diminished,  as  to  carrying  mails 2 

3.  Fees  prescribed  by  statute  for  each 163 

4.  Funds  for  Marine  Hospital 50 

5.  Reorganizing  the  diplomatic  and  consular 25 

Servioee — 

1 .  And  liabilities  for  which  appropriations  are  made 22U 

2.  By  whom  rendered 346 

Servioee  Rendered— 

1.  Schedule  A,  as  to  illness  and  burial  of  late  President  Garfield 3^ 

Seaeions — 

1.  Of  Territorial  courts 120 

Set-off—  ( See  A  coord  and  SaHsfaction,  Paymen  t,  Salary. ) 

1.  Against  party  indebted  to  the  United  States 206 

2.  As  to  authority  to  make 335 

3.  As  to  forfeiture  in  contract  for  carrying  mails i 

4.  As  to  satisfaction  of  balance  by xxxin 

5.  Legal  proceedings  as  to 205 

6.  Practice  of  Departments  as  to xxix 

7.  Practice  of  Treasury  Department  stated  as  to 206 

8.  Salaries  of  officers  used  as 2i 

Set-offs— 

1.  Jurisdiction  of  Court  of  Claims  as  to xxix 

2.  Jurisdiction  of  Departments  in  relation  to xxix 

Settled  Accounts— 

1.  As  to  tribunals  required  to  examine 3cxvi 

Settlement — 

1.  As  to  corrections  before  final xxxn 

2.  Of  account  of  mail  contractor 1 

3.  Of  accounts  by  Sixth  Auditor 4 

4.  Of  claims  and  demands  against  the  United  States  ^ xrii 

5.  Of  consular  accounts 349 

6.  Of  pension  agents'  accounts 187 

7.  Of  property  to  separate  use  of  wife *. 170 

8.  Of  subcontractor's  account  an  element  in  that  of  the  contractor 6 
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•  Page. 
Settlements — 

1.  Made  by  Sixth  Auditor,  appeals  from xxi 

Settler's  datm— 

1.  Asto 20 

Shakespeare —  • 

1.  Quoted  ae  to  inheritance 19 

2.  Quoted  from,  legarding  claiinB 19 

Shares — 

1.  In  corporations,  assignment  of 295 

Shelley's  Case 321 

Shelley^  Charles  M.— 

1.  Party  in  Shelley's  case 321 

Sheriff— 

1.  Office  and  duties  of 74 

Shipicreek-^See  Contingent  Expenses  of  Consulates,) 
Signature — 

1.  As  to  a.... 82, 

2.  By  stamp  or  copper-plate  impression 68 

3.  On  warrant,  discussion  as  to 68 

Signatures —  ' 

1.  As  to  indorsements 189 

Signing — 

1.  Meaning  of  word 68 

Silver  Certificates — 

1.  Redemption  of 167 

Simple  Contract  Dehts-r 

1.  Assets  where  debtor  resides  at  testator's  death 235 

Sinking  Fund— 

1.  Bonds  applied  to 201 

Situs— 

1.  Of  Government  bonds  at  domicile  of  owner 178 

2.  Of  property  follows  personal  donucile  of  owner 235 

3.  Of  Treasury  drafts 233 

4.  Or  domicile 168 

Sixth  Auditor— 

1.  Action  of,  in  Walsh's  case  affirmed...: 128 

2.  Appeals  from 5 

3.  Appeal  to  First  Comptroller  from 1 

4.  As  to  advertising  proposals 309 

5.  As  to  appeals  from 'xix 

6.  As  to  decisions  by xvn 

7.  As  to,  in  cases  of  appeal xxvii 

8.  Authority  to  certify  sum  due  subcontractor 4 

9.  Authority  of,  to  determine  amounts  due  from  contractor  and  subcon- 

tractor  - 12 

10.  Authorized  to  retain  forfeiture  from  subcontractor  for  failure  in  contract 

to  carry  mails 1 

11.  Extent  of  powers  of. 13 

12.  Is  a  comptroller  also 12 

13.  Is  his  own  comptroller xxvii 

14.  Is  not  concluded  by  amount  approved  by  officers  of  Post-Office  Depart- 

ment   1 

15.  Jurisdiction  of  First  Comptroller  over  appeals  from xx 

16.  Letter  of,  as  to  pay-drafts 123 

17.  Notice  to,  of  filing  of  subcontracts  for  carrying  mails 7 
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Page- 
Sixth  Auditor — Continued. 

18.  Not  subject  to  decisions  and  orders  of  Post- Office  Department 4 

19.  Power  of  to  determine  amount  due  contractors 4 

20.  Rights,  duties,  and  powers  of 12 

Slavery — 

1.  Saving  the  Union  with 337 

Small'pox — 

1.  Prevention  of  spread  of ^2 

Smith's  Case 3© 

Smiihf  Henry  S, — 

1.  Journal  Clepk  of  House,  letter  of,  as  to  extra  pay  for  preparing  digest..      362 
Smithf  James  Q. — 

1.  Partyin  Shelley's  Case 321 

Snuff— 

1.  As  to -.- 253 

Snyder,  William  Tayloe— 

1.  Party  in  Tayloe's  case 191 

Soldiers  and  Sailors — 

1.  Sales  of  lands  to .• ,.-.      334 

Soldiers —  • 

1.  Bill  giving  public  lands  to,  introduced  by  Hon.  William  Lawrence,  re- 
ferred to 3T0 

Solicitor-General  Phillips-- 

1.  As  to  valid  and  binding  contracts 102 

SoUoitors— 

1.  As  to xxTU 

Sovereignty — 

1.  Principle  of,  as  to  assignments 2:>4 

Speaker  of  House  of  Representatives — 

1.  As  to 22 

2.  Certificate  of 32; 

3.  Claims  referred  to 207 

4.  Conclusiveness  of  certificate  of 32!: 

Special  Agent — 

1.  And  inspectors  of  internal  revenue 21*^ 

Special  Agents — (See  Agents;  Collectors;  Disbursing  Clerks;  Disbursing  Qficers.) 

1.  Appointment  of dCri 

2.  Charged  with  disbursement  of  public  moneys 3C»2 

3.  Clerks  as 241 

Special  Authority — 

1.  Efiect  of  exercise  of,  by  executive  officer xxx 

Special  Detail— 

1.  Of  clerks 251 

Special  Disbursing  Agent — 

1.  Compensation  of I5t> 

Special  Election — 

1.  To  till  vacancy  as  Representative 32i 

S2)ecial  Potcer— 

1,  Effect  of  exercise  of sxxi 

2.  Grant  of,  to  be  construed  strictly 60,  tv^ 

Special  Provision— 

1.  Clause  making 225^ 

2.  In  a  statute 30l> 

Special  Service — 

1.  Detail  to 2** 
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Special  Taxation — 

1.  Of  courts 155 

Special  JYibunal— 

1.  Authority  of xxv 

Special  Truet— 

1.  Referred  to  in  section  3648,  Reyiaed  Statutes 60 

2.  Relating  to  land 197 

Slpedalty  Debts— 

1.  Assets  where  the  instrument  is 235 

Specific  Funds— 

1.  As  to  appropriations 337 

JS^pedfic  Ferfomuinee— 

1.  Of  assignment 286 

2.  Of  contracts 288 

i£^ct/Sc  Provisions — 

1.  Of  one  statute  control  general  provisions  of  another 366 

Speech — 

1.  In  Congress  by  William  LawrencOi  January  13, 1870,  as  to  reconstraotion 

of  Virginia 343 

2.  In  Congress  by  William  Lawrence,  March  21, 1868,  'as  to  Indian  lands. .      369 
Spencer,  John  W. — 

1.  Party  in  False-Description  case 265 

Spirits  and  Bitters— » 

1.  Enumerated  as  articles  subject  to  stamp  tax 134 

8piHt9— 

1.  As  to 130 

2.  As  to  number  of  gallons  produced 395 

3.  Inspection  of 252 

4.  Tax  of 131 

Stamps — 

1.  Unnecessarily  used 129 

2.  Used  on  packages  of  whisky 134 

Stamp  Tax— 

1.  As  to  refunding 129 

2.  Liability  to 132 

3.  When  article  is  subject  to 134 

Stare  De^is—(Bee  Bis  Acljvdicata.') 

1.  Asto  law  of XXX 

Star  Boute — 

1.  Mail  service,  contracts  for 2 

Star  Service— 

1.  As  to  contracts  for  carrying  mails • 6 

State  and  Local  Boards — 

1.  Of  health,  aid  of 228 

Stato— 

1.  As  to  charging  of,  by  Comptroller  with  a  liability ' xxxii 

2.  Jurisdiction  of,  as  to  control  of  property 234 

3.  May  prescribe  remedy  where  it  is  itself  a  party 236 

4.  Right  of  to  administer  on  property  within  its  Jurisdiction 235 

State  Governments — 

1.  Reorganization  of 344 

Statement — 

1.  Monthly,  of  deposit  account 187 

H,  Mis.  37 37 
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Page. 
Statements — 

1.  Made  as  to  sales  of  land 969 

2.  Of  work  performed  in  Treasury  Department,  asto xx 

State  Papers— 

1.  Referred  to  regarding  claims 21 

State  Statute— 

1.  Force  of 16$ 

Siatee— 

1.  As  to  the  laws  of  the  several xxn 

2.  Conditions  precedent  to  donations  of  money  by  Congress 331 

3.  Control  and  Jurisdiction  of,  as  to  property 235 

4.  Reconstruction  of 343 

SlaHonery — (S^^e  Contingent  Expenses,) 

SMionery— 

1.  Asto S9» 

Statute— 

1.  A  case  may  be  within  the  letter  of,  though  not  within  its  purpose 6 

2.  A  case  may  be  within  the  purpose  of.  which  is  not  within  its  letter 6 

3.  Affirmative,  may  by  implication  negative  that  which  has  been  given  by 

another  affirmative 15d 

4.  Against  jobbing 43d 

5.  Application  of,  to  fees  of  officers  of  Utah  Territory 120 

6.  Arranging  terms  of  Territorial  supreme  court 151 

7.  As  to  contract  for  services ^ 345 

8.  As  to  eflfect  of  intention  in,  over  prior 365 

9.  As  to  employment  and  payment  of  officers  and  employes 345 

10.  Authorizing  replacement  of  mutilated  United  States  notes 167 

11.  Conflicting  provisions  in,  as  to  refunding  taxes 274 

12.  Construction  of 6 

13.  Construction  of,  by  executive  officers 36 

14.  Construction  of,  regarding  salary 19 

15.  Declarations  of,  regarding  void  assignments id 

16.  Directory  or  mandatory 100,126 

17.  Effect  of  modification  of 153 

18.  Effect  of  particular  provisions  in 155 

19.  Giving  power  to  legislative  assembly 151 

20.  In  relation  to  assignment  of  claims 15 

21.  Interpretation  of,  by  long  usage 357 

22.  Limiting  includes  in  itself  a  negative 162 

23.  Making  appropriations  for  claims  growing  out  of  illness  and  burial  of  late 

President  Garfield 384 

24.  Making  powers  of  attorney  void • 24 

25.  Modes  of  repealing 260 

26.  More  than  one  on  the  same  subject 36 

27.  Original  Jurisdiction  of  auditing  offices  defined  by xxvx 

28.  Places  powers  of  attorney  on  same  footing  as  assign ments 30 

29.  Power  given  by -• 151 

30.  Powers  executed  in  contravention  of. 14 

31.  Presumption  of  intended  change  of,  law 365 

32.  Provisions  of,  asto  repeal  by  implication 331 

33.  Purposeof 17 

34.  Purpose  must  prevail  over  letter  of 6 

35.  Recitation  in  the  preamble  of 3i0 

36.  Regarding  sale  of  old  material %> 

37.  Regulating  issue  of  duplicate  drafts  and  checks.  ••••••  ••••• •...  ^ 
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Page. 
Statule — Continned. 

3^.  Regnlation  of  practice  and  Jarisdiotion  asto  set-offii xxix 

99.  Repealing  policy  of,  by  subsequent  statute 331 

40.  Requirement  of,  regarding  the  examination  and  certification  of  accounts 

by  the  court 114 

41.  Retroactive,  efiect  of : ' 216 

42.  Specific  provision  in ^ 36 

43.  When  not  mandatory 274 

44.  When  superseded 331 

1.  Adheringto  construction 48 

2.  Against  assignments  considered 18 

3.  Application  of  the  rule  of  construing 119 

4.  Application  of,  to  Government 239 

5.  As  to  constitutional  validity  of xxvi 

6.  As  to  construction  of xxiu 

7.  As  to  incidents  and  intendments 246 

8.  Authorizing  issue  of  bonds 201 

9.  Classes  of,  as  to  prescribing  regulations * 242 

10.  Construction  of - 225,296 

11.  Duty  of  judicial  and  executive  officers  as  to  construction  of xxv 

12.  Duty  of  those  required  to  construe 368 

13.  Each  of  tw^o  like,  should  have  an  effect  and  a  separate  purpose '  160" 

14.  Effect  of  constitutional,  in  construing  them xxvi 

15.  Effect  of  regulating  the  emoluments  of  the  district  attorney  of  Utah  Ter- 

ritory   119 

16.  Enacted  by  Congress,  States,  and  Territories,  as  to xxvi 

17.  Exceptions  in,  not  to  be  enlarged  by  inference 14 

18.  Executive  constructions  of xxiii 

19.  Fixing  rights  of  holders  of  bonds 201 

20.  Force  of  intention  in  construing 280 

21 .  Giving  j  uri sd ict ion  over  Departmental  matters  to  courts xvi 

22.  In  relation  to  office  of  reporter  of  Supreme  Court 299 

23.  Must  rest  on  the  words  used *. *. 159 

24.  Prescribing  mode  of  redemption  on  bonds 201 

25.  Rule  in  construction  of 228 

Statutes  at  Large — 

1.  Vol.  1,  p.  37,  deputy  officers 72 

2.  Vol.  1,  p.  49,  principal  and  agents 72 

3.  Vol.  1,  p.  65,  Treasury  Department 67,72 

4.  Vol.1,  p.  76,  Supreme  Court 299 

5.  Vol.  1,  p.  87,  deputy  officers 72 

6.  Vol.  1,  p.  87,  duty  of  marshal  .-^ 89 

7.  Vol.  1,  p.  87,  marshal,  sheriff 75 

8.  Vol.  1,  p.  91,  jurisdiction  of  commissioners 89 

9.  Vol.  1,  p.  92,  trialsat  common  law : xxn 

10.  Vol.  1,  p.  112,  treason,  rebellion 52 

11.  Vol.  1,  p.232,  deputy  officers 72 

12.  Vol.  1,  p.  245,  administration;  treaties 237 

13.  Vol.1,  p.  276,  mileage  for  marshals 89 

14.  Vol.1,  p.  280,  assignment  of  soldiers'  pay 13 

15.  Vol.  1,  p.  280,  pay  assignments 27 

16.  Vol.  1,  p.  334,  jurisdiction  of  commissioners 89 

17.  Vol.  1,  p.  336,  return  of  process 89 

18.  -Vol.  1,  p.  425,  marshal,  sheriff 75 
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19.  Vol.  l,p.  605,  hospital  fund 40 

20.  Vol.1,  p.  610,  con  tracts 104 

21.  Vol.  1,  p.  624,  marshals' fees,  limitation 165 

22.  Vol.  2,  p.  103,  District  of  Colnmbia 195 

23.  Vol.2,  p.203,  Marine  Hospital  fnnd 40 

24.  Vol.2,p.678,  commissioners % 

25.  Vol.  2,  p.  679,  jurisdiction  of  commissioners 89 

26.  Vol.  2,  p.  758,  administration 231 

27.  Vol.  2,  p.  758,  claims,  suits 181 

28.  Vol.  2,  p.  758,  drafts,  administrators 234 

29.  Vol.  2,  p.  758,  suits,  administration 236 

30.  Vol.2,p.806,  salary  of  attorney 119 

31.  Vol.  3,  p.  350,  jurisdiction  ol  commissioners 89 

32.  Vol.3,p.392,  claims,  adjustment  of -rrTrr 

33.  Vol.  3,  p.  516,  civilization  Innd 371 

34.  Vol.4, p.246,  claim,  set-off,  salary 22 

35.  Vol.  4,  p.  602,  advertising  contracts,  appropriations 100 

36.  Vol.  4,  p.  753,  Delaware  Breakwater 298 

37.  Vol.5,p.31,  claim,  salary,  set-off 22 

38.  Vol.  5,  p.  349,  branches  of  the  public  service 361 

39.  Vol.5, p. 427,  salaries,  district  attorneys 119 

"    40.  Vol.5,p.453,  landgrants 370 

41.  Vol.  5,  p.  510,  branches  of  the  pnblic  service 361 

42.  Vol.  5,  p.  516,  issue  of  process 89 

43.  Vol.  5,  p.  524,  Supreme  Court 299 

44.  Vol.5,p.525,  officers,  clerks... 361 

45.  Vol.5,p.536,  style  and  title  of  acts 335 

46.  Vol.5,  p.  545,  publishing  reports  of  Supreme  Coort 300 

47.  Vol.  5,  p.  545,  reporter  of  Supreme  Court 300 

4b.  Vol.  5, p.  545,  Supreme  Court  ...: 2SB 

49.  Vol.  5,  p.  877,  signatures 69 

50.  Vol.9,p.l,  evidence 283 

51.  Vol.  9,*p.  4,  orphans'  courts,  District  of  Columbia 195 

52.  Vol.9,p.41,  assignments  void 23 

53.  Vol.9, p. 41,  claims,  assignment  of xui 

54.  Vol.  9,  p.  41,  officer,  claim 19 

55.  Vol.  9,  p.  41,  prohibiting  assignments 128 

56.  Vol.  9,  p.  59,  disbursements 65 

57.  Vol.  9,  p.  59,  draft,  public  moneys 402 

58.  Vol.  9,  p.  171,  disposition  of  proceeds  of  sale 48 

59.  Vol.  9,  p.  171,  proceeds  of  sales 45 

60.  Vol.9,  p.  171,  sale  of  condemned  clothing 38 

61.  Vol.  9,  p.  395,  signatures '. 69 

62.  Vol.  9,  p.  396,  Assistant  Secretary 67 

63.  Vol.  9,  p.  398,  gross  amount  of  proceeds  for  sale  of  public  property 38 

64.  Vol.  9,  p.  398,  moneys  recovered  on  information 212 

65.  Vol.9,  p.  398,  receipts 43 

66.  Vol.  9,  p.  449,  courts,  legislature 152 

67.  Vol.  9,  p.  466,  landgrants 370 

68.  Vol.  9,  p.  507,  proceeds  of  sale 38,45 

69.  Vol.  9,  p.  507,  sales  of  Government  property 44 

70.  Vol.  10,  p.  100,  doable  salaries »7 

71.  Vol.  10,  p.  161,  fees  and  costs 119,120 

72.  Vol.  10,  p.  164,  compensation  of  marshals 90 
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73.  Vol.  10,  p.  164,  return  of  process '. 88 

74.  Vol.  10,  p.  169,  fees  and  costs 120 

75.  Vol.  10,  p.  170,  assignment  of  claims xiJi 

76.  Vol-  10,  p.  170,  misconduct  in  office 359 

77.  Vol.  10,  p.  170,  officer  prosecuting  claim 19 

78.  Vol.  10,  p.  170,  preventing  jfrauds 23 

79.  Vol.  10,  p.  170,  prohibiting  assignments 128 

80.  Vol.  10,  p.  171,  claims 19 

81.  Vol.  10,  p.  171,  misconduct  in  office 359 

82.  Vol.  10,  p.  209,  chief  clerk's  duties 249 

83.  Vol.  10,  p.  244,  landgrante 370 

84.  Vol.  10,  p.  423,  contracts 108 

85.  Vol.  11,  p.  49,  accounts,  compensation 154 

86.  Vol.  11,  p.  49,  attorneys,  supervisors 153 

87.  Vol.  11,  p.  249,  public  revenue  disbursements 63 

88.  Vol.  11,  p.  249,  section  1,  disbursing  officers,  checks  from 33 

89.  Vol.  11,  p.  327,  public  buildings 157 

90.  Vol.  11,  p.  365,  coupon  bonds 425 

91.  Vol.  12,  p.  79,  bonds,  securities 201 

92.  Vol.12,  p.  79,  coupon  bonds 425 

93.  Vol.  12,  p.  79,  loans 203 

94.  Vol.  12,  p.  79,  registered  bonds 287 

95.  Vol.  12,  p.  121,  Treasury  notes 287 

96.  Vol.  12,  p.  129,  bonds,  securities 201 

97.  Vol.  12,  p.  129,  loans 203 

98.  Vol.  12,  p.  129,  registered  bonds 287 

99.  Vol.  12,  p.  178,  bonds,  securities 201 

100.  Vol.  12,  p.  178,  loans 203 

101.  Vol.  12,  p.  178,  quoted  from 293 

102.  Vol.  12,  p.  178,  registered  bonds 287,293 

103.  Vol.  12,  p.  220,  contracts,  advertising 105 

104.  Vol.  12,  p.  259,  bonds 287 

105.  Vol.  12,  p.  259,  bond  securities 201 

106.  Vol.  12,  p.  259,  loans 203 

107.  Vol.  12,  p.  259,  quoted  from 287,290 

108.  Vol.  12,  p.  259,  registered  bonds 290 

109.  Vol.  12,  p.  269,  bonds 286 

110.  Vol.  12,  p.  304,  direct  tax 331,339 

111.  Vol.  12,  p.  313,  bonds 286 

112;  Vol.  12,  p.  378,  Assistant  Surgeon-Qeneral 84 

113.  Vol.  12,  p.  392,  homesteads 370 

114.  Vol.  12,  p.  411,  contracts 104 

115.  Vol.  12,  p.  422,  colonization 332 

116.  Vol.  12,  p.  422,  direct  tax 334 

117.  Vol.  12,  p.  425,  as  to  effect  of  direct-tax  act xiii 

118.  Vol.  12,  p.  425,  direct  tax 331,339 

119.  Vol.  12,  p.  473,  income  tax 274 

120.  Vol.  12,  p.  596,  assignment  of  contracts 104 

121.  Vol.  12,  p.  596,  contracts,  rights  in 15 

122.  Vol.  12,  p.  610,  attorney,  oath 22 

123.  Vol.  12,  p.  772,  land  grants 371 

124.  Vol.  12,  pp.  1267,1268,  emancipation 342 

125.  Vol.  13,  p.  24,  internal-revenue  agents 251 

126.  Vol.  13,  p.  26,  additional  Assistant  Secretaries 67 
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127.  Vol.  13,  p.  196,  compensation  of  attorney 120 

128.  Vol.  13,  p.  239,  appropriations,  authority  of  Secretary,  moieties 339 

129.  Vol.  13,  p.  240,  assessment  of  taxes  in  insurrectionary  States 275 

130.  Vol.  13,  pp.  285,286,  wills,  legacies 206 

131.  Vol.  13,  p.  310,  assigments  by  implication 26 

132.  Vol.  13,  p.  469,  salary,  agents 251 

133.  Vol.13,  p.  502,  direct  tax ^ 339 

134.  Vol.  13,  p.  763,  President's  proclamation ^3 

135.  Vol.  13,  p.  771,  reconstraction 344 

136.  Vol.  14,  p.  40,  marine  hospitals :W 

137.  Vol.  14,  p.  40,  proceeds  of  sales 45,49 

138.  Vol.  14,  p.  40,  unexpended  balances 339 

139.  Vol.  14,  p.  44,  Court  of  Claims,  jurisoiotion 22 

140.  Vol.  14,  p.  51,  publishing  report  of  Supreme  Court 300 

141.  Vol.  14,  p.  51,  reporter  of  Supreme  Court 300 

142.  Vol.  14,  p.  64,  deposits,  disbursements 65 

143.  Vol.  14,  p.  64,  duties  of  disbursing  officers 33 

144.  Vol.  14,  p.  Ill,  executors,  claims 211 

145.  Vol.  14,  p.  140,  taxes,  legacies 206 

146.  Vol.  14,  p,  175,  school  farms 339,340 

147.  Vol.  14,  p.  191,  publishing  report  of  Supreme  Court 300 

148.  VoL  14,  p.  191,  reporter  of  Supreme  Court 300 

149.  Vol.  14,  p.  289,  land  grants 371 

150.  Vol.  14,  p.  336,  proceeds  of  sales 38,45 

151.  Vol.  14,  p.  341,  public  buildings 157 

152.  Vol.  14,  p.  428,  reconstruction 314 

153.  Vol.  14,  p.  430,  tenure  of  office 119 

154.  Vol.  14,  p.  433,  Supreme  Court 299 

155.  Vol.  14,  p.  439,  signing  Treasury  warrants 67 

156.  Vol.  14,  p.  468,  Supreme  Court 301 

157.  Vol.  14,  p.  471,  reporter  of  Supreme  Court -  300 

158.  Vol.  14,  p.  471,  Supreme  Court 301 

159.  Vol.  14,  p.  473,  frauds 944 

160.  Vol.  14,  p.  481,  general  inspectors 252 

161.  Vol .  14,  p.  571,  claim  of  persons  opposed  to  the  rebellion & 

162.  Vol.  14,  p.  687,  civilization  fund 367 

16:i  Vol.  14,  p.  687,  Indians,  lands 369,371 

164.  Vol.  14,  p.  811,  reconstruction 344 

165.  Vol.  15,  p.  2,  reconstruction 344 

166.  Vol.  15,  p.  7,  advertising 310 

167.  Vol.  15,  p.  14,  reconstruction 344 

168.  Vol.  15,  p.  54,  commissioners 869 

169.  Vol.  15,  p.  54,  conclusiveness tttt 

170.  Vol.  15,  p.  72,  Arkansas 345 

171.  Vol.  15,  p.  73,  admission  of  Southern  States 345 

172.  Vol.  15,  p.  257,  reconstruction 344 

173.  Vol.  15,  p.  259,  net  proceeds  sales 39 

174.  Vol.  15,  p.  259,  sale  of  ordnance  stores 41 

175.  Vol.  15,  p.  301,  public  buildings 157 

176.  Vol.  15,  p.  306,  public  buildings 157 

177.  Vol.  15,  p.  344,  reconstruction 344 

178.  Vol.  16,  p.  1,  obligations 179 

179.  Vol.  16,  p.  41,  reconstruction 344 

180.  Vol.  16,  p.  55,  Indians,  lands 3» 
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181.  Vol,  16,  p.  59,  reconstruction 344 

182.  Vol.  16,  p.  6:},  Virginia 345 

183.  Vol.  16,  p.  67,  Mieeiesippi 345 

184.  Vol.  16,  p.  80,  Texas 345 

185.  Vol.  16,  p.  96,  reconstraction 345 

186.  Vol.  16,  p.  256,  legacy  tax 209 

187.  Vol.  16,  p.  256,  taxes,  legacies,  contractB 207 

188.  Vol.  16,  p.  261,  legacy  tax 209 

189.  Vol.  16,  p.  261,  taxes,  contracts 207 

190.  Vol.  16,  p.  272,  bonds 176,179 

191.  Vol.  16,  p.  272,  loans 203 

192.  Vol.  16,  p.  272,  pgWie  debt,  bonds 200 

193.  Vol.  16,  p.  320,  homesteads 370 

194.  Vol.  16,  p.  362,  Indians,  lands....". 372 

195.  Vol.  16,  P..399,  loans 203 

196.  Vol.  16,  p.  438,  pay  of  supervisors 153 

197.  Vol.  16,  p.  494,  regulations  accounting  officers 135 

198.  Vol.  16,  p.  524,  claims 342 

199.  Vol.  16,  p.  566,  Indian  treaties 370 

200.  Vol.  16,  pp.  1125,1129,  reconstruction 344 

201.  Vol.  17,  p.  68,  contracts,  moieties 206 

5J02.  Vol.  17,  p.  69.  contracts 205,208,212 

203.  Vol.  17,  p.  69,  contracts,  construction 205 

204.  Vol.  17,  p.  69,  contracts,  moieties 206 

205.  Vol.  17,  p.  83,  proceeds  of  sales 38,45 

5206.  Vol.  17,  p.  83,  sales,  revenue  cutters 38 

207.  Vol.  17,  p.  90,  sale  of  lands 371 

208.  Vol.  17,  p.  97,  claims 342 

209.  Vol.  17,  p.  203,  celebrations 144 

210.  Vol.  17,  p.  230,  internal  revenue 253 

211.  Vol.  17,  p.  266,  moieties 205,212 

212.  Vol.  17,  p.  257,  executors,  claims 211 

213.  Vol.17,  p.  313,  advertising 3U 

214.  Vol.  17,  p.  333,  homesteads 371 

215.  Vol.  17,  p.  337,  expenses  sales  military  stores 45 

216.  Vol.  17,  p.  337,  proceeds  of  sales 45 

217.  Vol.  17,  p.  337,  sales  war  material 39 

218.  Vol.  17,  p.  337,  supplies  to  surveying  expeditions "^  38 

219.  Vol.  17,  p.  401,  executors,  claims 211 

220.  Vol.  17,  p.  461,  civilization  fund 371 

221.  Vol.  17,  p.  577,  claims 342 

2^.  Vol.  17,  p.  783,  proceeds  of  sale  of  old  material 38 

223.  Vol.  17,  p.  863,  treaties,  administration 237 

224.  Vol.  18,  p.  4,  member  dying,  &c 324 

225.  Vol.  18,  p.  4,  pay  of  member  dying,  &c 329 

226.  Vol.  18,  p.  4,  salary  of  Representative 329 

5K27.  Vol.  18,  p.  50,  as  to  practice  at  common  law xxil 

228.  Vol.  18,  p.  53,  celebrations 144 

229.  Vol.  18,  p.  72,  settlements,  balances 213 

230.  Vol.  18,  p.  76,  celebrations 144 

231.  Vol.  18,  p.  90,  Bureau  of  Accounts 351 

232.  Vol.  18,  p.  90,  chiefe  of  Bureaus 349 

233.  Vol.  18,  p.  110,  appropriations 49 

234.  Vol.  18,  p.  110,  disposition  of  proceeds  of  sale 49 
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235.  Vol.  18,  p.  llOf  permanent  specific  appropriations ^0 

236.  Vol.  18,  p.  110,  proceeds  of  sale 36 

237.  VoL  18,  p.  110,  sales,  appropriations 55 

238.  Vol.  18,  p.  110,  settlement,  balances 213 

239.  Vol.  18,  pp.  113,  114,  providing  for  pablication  of  Reyised  Statutes t 

240.  Vol.  18,  pp.  113,  114,  quoted v 

241.  VoL  18,  p.  144,  appropriations,  rents 99 

242.  Vol.  18,  p.  176,  Indian  treaties 370 

243.  Vol.  18,  p.  200,  disposition  of  proceeds  of  sale 37 

244.  Vol.  18,  p.  200,  marine  hospitals,  ordnance ...  55 

246.  Vol.  18,  p.  200,  net  proceeds  of  sales 39 

246.  Vol.  18,  p.  200,  sales,  mcnitions  of  war 38 

247.  Vol.  18,  p.  200,  sales  of  unserviceable  material 45 

248.  Vol.  18,  p.  200,  sales,  ordnance - 56 

249.  Vol.'18,  p.  204,  claims,  checks,  indorsements 33 

2&0.  Vol.  18,  p.  204,  disbursements,  charities 4 ^ 

251.  Vol.  18,  p.  216,  advances,  drafts 19 

252.  Vol.  18,  p.  216,  deposits,  securities 63 

253.  Vol.  18,  p.  216,  drafts,  checks 35 

254.  Vol.  18,  p.  253,  duties  United  States  attorney : 120 

255.  Vol.  18,  p.  25:},  judicial  officers  in  Utah 150 

256.  VoL  18,  p.253,  section  3  quoted  from 130 

257.  Vol.  18,  p.  283,  sale  of  lands 371 

258.  Vol.  18,  p.  296,  mntilated  notes,  coin 168 

259.  Vol.  18,  p.  310,  refund  tax 131 

260.  Vol.  18,  p.  310,  special  taxes 129 

261.  Vol.  16,  p.  318,  accounts 114 

262.  Vol.  18,  p.  318,  accounts,  certificates 155 

263.  Vol.  18,  p.  :«3,  accounts  ...^ 114 

264.  Vol.  18,  p.  333,  accounts  for  services  performed 112 

265.  Vol.  18,  p.  334,  marshals' fees,  limitation  .'. 165 

266.  Vol.  Id,  p.  342,  advertising 311 

267.  Vol.  18,  p.  349,  chief  of  Bureau  of  Accounts 351 

268.  Vol.  18,  p.  349,  disbursing  clerk 349 

269.  Vol.  18,  p.  358,  expenses  Territorial  courts 12D 

270.  Vol.  18,  p.  371,  appropriations 61 

271.  Vol.  18,  p.  371,  Deputy  Comptroller 70 

272.  Vol.18,  p.  371,  Treasury  Department 255 

273.  Vol.  18,  p.  375,  celebrations 144 

274.  Vol.18,  p.388,  expenses  of  sales 37,56 

275.  Vol.l8,p.388,  sale  of  public  property 46 

276.  Vol.18,  p.389,  pay-roll  of  Representative 323 

277.  Vol.18,  p.  389,  salaries 336 

278.  Vol.  18,  p.  389,  salary  of  Representative 339 

279.  Vol.  18,  p.  396,  appropriations 61 

280.  Vol.18,  p.  396,  Deputy  First  Comptroller 70,249 

281.  Vol.  18,  p.  398,  Deputy  First  Comptroller 249 

282.  Vol.  18,  p.  398,  Treasury  Department 255 

283.  Vol.  18,  p.  410,  material  or  supplies  sold. 38 

284.  Vol.  18,  p.  410,  proceeds  of  sales 45 

285.  Vol.  18,  p.  415,  compensations  on  disbursements 157 

286.  Vol.18,  p.  418,  settlement,  balances 213 

287.  Vol.  18,  p.  481,  claims,  balances 213 

288.  Vol.18  p.481,  counter-claim xxxvi 
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289.  Vol.l8,p.481,  final  judgment,  claim 22 

290.  Vol.18,  p.4dlJari8diotionof  courts 208 

291.  Vol.18,  p.  481,  quoted  from 22 

292.  Vol.18,  p.481,  salary,  setoff 325 

293.  Vol.  18,  p.  481,  setoff 205,206,207 

^94.  Vol.  18,  p.  481,  withholding  salary xxix 

295.  Vol.  18,  p.  519,  land  grants 370 

296.  Vol.  19,  pp.  3,  34,  celebrations 144 

297.  Vol.  19,  p.  45,  celebrations 144 

298.  Vol.  19,  p.  58,  Indian  treaties 370 

299.  Vol.  19,  p.  78,  advertising * 311 

300.  Vol.  19,  p.  127,  Indians,  lands 366,371 

301.  Vol.  19,  p.  127,  sale  of  lands 371 

302.  Vol.  19,  p.  152,  internal  revenue 253 

303.  Vol.  19,  p.  169,  misconduct  in  office 359 

304.  Vol.  19,  p.  213,  celebrations 144 

305.  Vol.  19,  p.  214,  celebrations 144 

306.  Vol.  19,  p.  222,  salaries 281 

307.  Vol.  19,  p.  249,  checks,  pensioners 187 

308.  Vol.  19,  p.  249,  checks,  securities 63 

309.  Vol.  19,  p.  249,  claimant,  voucher,  check 33 

310.  Vol.  19,  p.  249,  contracts 104 

311.  Vol.  IP,  p.  249,  disbursements,  charities 65 

312.  Vol.  19,  p.  249,  drafts  and  advances 19 

313.  Vol.  19,  p.  249,  hospital-service  accounts 53 

314.  Vol.  19,  p.  249,  issuing  pheok  by  claimant 32 

315.  Vol.  19,  p.  249,  materials  or  supplies,  sale  of 38 

316.  Vol.  19,  p.  249,  sale  of  material 58 

317.  Vol.  19,  p.  251,  fees 56 

318.  Vol.  19,  p.  370,  celebrations 144 

319.  Vol.19,  p.  371,  pay,  monthly 363 

320.  Vol.20,  p.  25,  silver  certificates 201 

321.  Vol.  20,  p.  39,  lottery  tickets 260 

322.  Vol.  20,  p.  39,  quoted - 260 

323.  Vol.  20,  p.  41,  quotedfrom 280 

324.  Vol.  20,  p.  41,  salary 280 

325.  Vol.  20,  p.  61,  authorityof  Sixth  Auditor 3 

326.  Vol.  20,  p.  61,  consent  of  Postmaster-General  for  subcontracts 7 

327.  Vol.  20,  p.  61,  mail  contractor's  accounts 5 

328.  Vol.  20,  p.  61,  subcontractors 125 

329.  Vol.  20,  p.  61,  subcontracts  for  carrying  mails 2 

330.  Vol.  20,  p.  62,  advertising 311 

331.  Vol.  20,  p.  62,  assignment  of  contracts 104 

332.' Vol.  20,  p.  62,  balance  to  original  contractor 6 

333.  Vol.  20,  p.  62,  transfer  of  mail  contract 15 

334.  Vol.  20,  p.  66,  Indians,  interpreters,  inspectors 158 

335.  Vol.  20,  p.  102,  District  of  Columbia 308 

336.  Vol.  20,  p.  103,  government  District  of  Columbia 198 

337.  Vol.  20,  p.  104,  District  of  Columbia 306 

338.  Vol.20,  p.  105,  District  of  Columbia 261 

339.  Vol.  20,  p.  105,  quoted 261 

340.  Vol.  20,  p.  107,  compensation 306 

341.  Vol.20,  p.  107,  District  of  Columbia 306 

342.  Vol.  20,  p.  130,  as  to  auditors xxvi 
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349. 
350. 
351. 
352. 
353. 
354. 


343.  Vol.  20, 

344.  Vol.  20, 

345.  Vol.  20, 

346.  Vol.  20, 

347.  Vol.  20, 

348.  Vol.  20, 
VoL  20, 
Vol.  20, 
Vol.  20, 
Vol.  20, 
Vol.  20, 
Vol.  20, 

355.  Vol.  20, 

356.  Vol.  20, 

357.  Vol.  20, 

358.  Vol.  20, 

359.  Vol.  20, 

360.  Vol.  20j 

361.  Vol.  20, 

362.  Vol.  20, 

363.  Vol.  20, 

364.  Vol.  20, 

365.  Vol.  20, 

366.  Vol.  20, 

367.  Vol.  20, 

368.  Vol.  20, 

369.  Vol.  20, 

370.  Vol.  20, 

371.  Vol.  20, 

372.  Vol.  20, 

373.  Vol.  21 

374.  Vol.  21, 

375.  Vol.  21, 
:i76.  Vol.  21 

377.  Vol.  21, 

378.  Vol.  21, 

379.  Vol.  21, 

380.  Vol.  21 

381.  Vol.  21, 

382.  Vol.  21, 

383.  Vol.  21, 

384.  Vol.  21, 

385.  Vol.  21 

386.  Vol.  2li 

387.  Vol.  21, 

388.  Vol.  21, 

389.  Vol.  21, 

390.  Vol.  21, 

391.  Vol.  21, 

392.  Vol.  21, 

393.  Vol.  21, 

394.  Vol.  21 

395.  Vol.  21 

396.  Vol.  21, 


130,  claim  reported  to  Speaker 213 

130,  claims 137 

130,  claims,  Speaker  of  House 207 

130,  disallowances 147 

130,  exhausted  balances 22 

130,  rehearing  on  rejected  claims xxvin 

140,  Post-Office  Department 15^ 

141,' advertising 311 

178,  salaries 280,d?l 

187,  Commissioner  Internal  Revenue 158,244 

190,  assistant  treasurers,  mints 156 

p.  216,  advertising 311 

p.  297,  appropriations,  Indians 155 

p.  329,  agents 253 

p.  329,  internal  revenue loe 

p.  333,  refund  tax 131 

p.  333,  special  taxes .- 129 

p.  340,  claims 317 

p.  340,  refund  of  taxes 315 

p.  349,  refund  tax 129,130,135 

p.  356,  appropriations,  Post-Offiee  Department 158 

p.  358,  deductions  in  contracts 9 

p.  410,  appropriations,  taxes 261 

p.  410,  quoted  from 861 

p.  479,  experts  and  special  agents 158 

p.  484,  board  of  health 223 

484,  National  Board  of  Health 221,225,227 

484,  public  health 226 

485,  board  of  health 224 

485,  National  Board  of  Health 221 

5,  board  of  health 223, 285, 227, !» 

5,  health,  merchant  vessels 226 

7,  board  of  health 224,225 

7,  National  Board  of  Health 221 

p.  11,  advertising 311 

p.  26,  pay,  monthly 1--      363 

p.  34,  Army  Regulatioiis 46 

p.  34,  sale  of  old  material 1 39 

46,  board  of  health 20 

50,  board  of  health 283 

50,  public  health A 221 

143,  Indians,  lands 371 

144,  Indians,  lands 366,367 

144,  sales  of  land 365 

163,  inviting  French  guests 143 

163,  monument  at  Torktown 141 

p.  163,  quoted  firom 142 

p.  163,  Torktown  centennial  aaniTersaiy 143 

p.  170,  advertising 311 

p.  214,  pay,  vouchers • 363 

p.  259,  advances  disbursements 156 

p.  259,  public  buildings.. .rf 157 

p.  266,  board  of  health ,. 221,224 

p.  266,  epidemics 227 
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397.  Vol.  21,  p.  286,  redemption  Board  of  Audit  certificates 408 

398.  Vol.  21,  p.  287,  assignments * 13 

399.  Vol.  21,  p.  287,  refund  excess  purchaso  money 15 

400.  Vol.  21,  p.  287,  special  assignments 27 

401.  Vol.  21,  p.  291,  Indians,  lands.... 366,369,371 

402.  Vol.  21.  p.  296,  administration,  treaties 237 

403.  Vol.  21,  p.  317,  advertising 37,54,56,311 

404.  Vol.  21,  p.  339,  salary  consular  officers 271 

4D5.  Vol.  21,  p.  374,  advertising 311 

406.  Vol.  21,  p.  385,  appropriations , 214 

407.  Vol.  21,  p.  385,  disbursing  claims 302 

408.  Vol.  21,  p.  395,  detecting 245,249 

409.  Vol.  21,  p.  395,  expenses 249 

410.  Vol.  21,  p.  395,  expenses,  agents 243 

411.  Vol.  21,  p.  4'35,  public  debt,  bonds 200 

412.  Vol.  21,  p.  441,  counterfeiting,  <fec 218 

413.  Vol.  21,  p.  442,  board  of  health 221,224 

414.  Vol.  21,  p.  442,  epidemics 227 

415.  Vol.  21,  p.  454,  expenses  of  courts 152 

416.  VoL21,p.  455,  Government  Printing  Office 94 

417.  Vol.  21,  p.  458,  salaries 306 

418.  Vol.  21,  pp.  458,  464,  quoted  from 306 

419.  Vol.  21,  p.  463,  detection  of  crime. 269 

420.  Vol.  21,  p.  464,  appropriations  for  officers 307 

421.  Vol.  21,  p.  464,  salaries 306 

422.  Vol.  21,  p.  466,  appropriations,  taxes 261 

423.  Vol.  21,  p.  509,  Indians,  lands 366,371 

424.  VoL  21,  p.  520,  report  of  Commissioner  of  Agriculture 93 

425.  Vol.  21,  p.  522,  Yorktown  centennial  anniversary 142 

426.  Vol.  21,  p.  673,  administration,  treaties 237 

427.  Vol.22,  p.  219,  appropriations 214 

428.  Vol.  22,  p.  219,  employ^  in  H»use u..  362 

429.  Vol.22,  pp.  219,254,  quoted  from 297 

430.  Vol.22,  p.  219,  reporter  Supreme  Court 297 

431.  Vol.  22,  p.  221,  digest  of  the  rules 362,363 

432.  Vol.  22,  p.  254,  reporter  Supreme  Court 296,297,298 

433.  Vol.  22,  p.  255,  clerk  hire,  &c 218 

434.  Vol.  22,  p.  255,  employment  of  clerks 247 

435.  Vol.  22,  p.  255,  substitutes 347 

436.  Vol.  22,  p.  255,  quoted 247 

437.  Vol.  22,  p.  255,  special  agents 63 

438.  Vol.  22,  p.  256,  appropriations 214 

439.  Vol.  22,  p.  257,  balance  of  salary 280 

440.  Vol.  22,  p.  257,  deficiencies,  claims 265,281 

441.  Vol.  22,  p.  257, 261, 281, 282,  and  283,  quoted  Aom 265 

442.  Vol.  22,  p.  257, 270,  quoted  from 281 

443.  Vol.22,  p.  261,  deficiencies,  claims 265 

444.  Vol.  22,  p.  265,  Indian  lands 365 

445.  Vol.  22,  p.  266,  Indians,  lands 365 

446.  Vol.22,  p.  267,  direct  tax 339 

447.  Vol.  22,  p.  267^,  expenses,  sale  of  lands 365 

448.  Vol.  22,  p.  267,  sale  of  lands 366 

449.  Vol.  22,  p.  270,  deficiency 281 

460.  Vol.22,  pp.  281, 282, 283, deficiencies,  claims 265 
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451.  Vol.  22,  p.  284,  appropriatioa.  President  Garfield 3S 

452.  Vol.  22,  p.  315,  as  to  appropriations  for  National  Board  of  Health '..xu,  xt 

453.  VoL22,  p.  315,  National  Board  of  Health 221.396 

454.  Vol.  22,  p.  315,  president  board  of  health 225 

465.  Vol.  22,  p.  331,  Freedmen's  Hospital 397 

456.  Vol.  22,  p.  338,  Extra  pay 362 

457.  Vol.  22,  p.  338,  Pay  of  officers  and  employes  of  House 364 

458.  Vol.22,  pp.  338,339,  contested  election  cases 324 

459.  Vol.  22,  pp.  339,340,  salary  of  Representative 329 

460.  Vol.  22,  p.  384,  land  claims,  transfer JH 

461.  Vol.22,  pp.  384, 389, 390, 392, appropriations 215 

462.  Vol.  22,  p.  391,  requiring  Pablic  Printer  to  publish  decisions  of  First 

Comptroller t 

463.  Vol.22,  p.  453,  appropriations  for  postal  service ixi 

464.  Vol.  22,  p.  485,  reference  to  Court  of  Claims xxxv 

465.  Vol.  22,  p.  602,  adjusting  salaries  of  postmasters xxi 

Statutes  at  Large  {Private  lawe) — 

1.  Vol.  22,  p.  9,  lithocaustic  illustrations Ill 

2.  Vol.  22,  p.  77,  repayment  taxes 274 

3.  Vol.  22,  p.  81,  quoted  from 316 

4.  Vol.  22,  p.  81,  refund  of  Ux 316 

5.  Vol.22,  p.  81,  relief  of  G.  W.Thompson 315 

6.  Vol.  ^,  p.  100,  relief  of  Sarah  J.  8.  Gamett 271 

Statute  of  Limitaiiofi9— 

1.  The  right  of  State  to  enact  a 168 

Statute  of  Maryland^ 

1.  As  to  assests  not  already  adminlBtered,  quoted  from 195 

Statutory  ProvisUme — 

1.  As  to  officers 347 

Statutory  Power — 

1.  Exercise  of,  in  examining,  allowing,  and  paying  claims xxxix 

Stolen  mil— 

1.  Onus  is  on  purchaser  to  show  good  faith 290 

Stall  V,  Pepper — 

1.  Principle  involved  in  decision  of. 3^ 

Storekeepers — 

1.  Appointment  of .,. 292 

2.  Asto 25S 

Story— 

1.  Quoted  as  to  letters  of  administration • 1^ 

Strict  Construction — 

1 .  As  to  statute  making  permanen  t  spec!  fie  appropriations 339 

Style  and  Title— 

1.  Of  acts  making  appropriations 335 

Subcontract — 

1.  As  to  stipulated  penalty  in 1 

2.  Between  Dorsey  and  Taylor  for  carrying  mails,  quoted  from S 

3.  For  carrying  mails,  clause  in 1 

Subcontractor— 

1.  For  carrying  mails,  notice  given  by 1 

2.  No  part  of  moneys  earned  by,  shall  be  withheld  from 7 

3.  Paymento-made  to  same  as  to  origidal  contractors ^ 

4.  Right  to  compensation  for  service  performed ^ 

5.  Withholding  penalty  from ^ 
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Suhixmiraetcrs — 

1.  For  carrying  mails 125 

2.  For  carrying  mails,  privileges  of 5 

SuboonhraeU — 

1.  For  carrying  mails,  authority  of  Postmaster-General  asto 1 

Subjeet-^ 

1.  As  to  meaning  of  words 355 

2.  Intrusted  to  the  exolusiye  Jurisdiction  or  decision  of  either  Department 

is  generally  conclusiye  on  the  others 181 

Sabjeota  and  Caset — 

1.  In  their  respective  order,  table  of xi 

Subfeetd — 

1.  Of  decisions,  based  upon  usages xv 

SubBHtut&— 

1.  Appointment  of  clerk 345 

2.  As  to  repeal.. 263 

3.  Cannot  lawfully  be  appointed 346 

SuUHtuie  Caw 345 

SubsHtuted  Attorney — 

1.  Rights  of 313 

S*b$Htuted  Attorney's  Caee 313 

Substituted  Attorneys— 

1.  Letter  of  Third  Auditor,  asto 314 

Substitutes— 

1.  Prohibited  by  act  of  August  5,  1882 347 

Substitution— 

1.  Power  of  attorney  with  power  of 231 

Sub-treasuries — 

1.  As  to  credits  of  disbursing  officers 297 

2.  Circular  to,  as  to  indorsements 192 

Suh-U^easury — 

1.  Why  estabUshed 239 

Succession  in  Office — 

1.  As  to  commencement  of  salaries  (see  Opinions  Attorney-General,  Vol.  4, 

p.  123) 215 

Suocessum —  .  • 

1.  Title  to  negotiable  instrument  may  pass  in 293 

Successive  Solders^ 

1.  Asto  blank  assignment '. 293 

Successive  Indorsements — 

1.  As  to  registered  bond^. 292 

Successor — 

1.  As  to  disposition  of  bonds 190 

2.  To  member  of  Congress,  who  is  a 322 

Successors — 

1.  In  the  trust,  as  to  appointment  of xxxiv 

2.  Intrusts,  rights  of 195 

Suit— 

1.  As  to  denial  by  claimant  of  indebtedness xxix 

2.  As  to,  on  bond  of  executive  officer xxxix 

Suits— 

1    Against  individuals  brought  by  the  United  States xxix 

2.  For  rights  to  testator's  personal  property 236 

5iiinmontfi^  Jurors — 

1.  Method  of 165 
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Sundrjf  Civil  Appropriation  Act — 

1.  Of  March  3, 1881,  quoted  as  to  counterfeiting 213 

2.  As  to  extra  pay  for  preparing  digest 364 

Superintendent — 

1.  Of  Government  Hospital  for  the  Insane,  letter  of 57 

2.  Of  public  schools  in  District  of  Colnmbia 305 

8uperintendent»— 

1.  As  to 306 

Supervisors  of  Election — 

1.  As  Jo  decision  of xrv 

Supervisory  Jurisdiction — 

1.  Over  accounts  and  claims,  by  First  Comp1ax>ller xx 

Supplies  Furnished^ 

1.  As  to  illness  and  burial  of  late  President  Garfield 374 

2.  Schedule  "A/'  as  to  illness  and  burial  of  late  President  Garfield 380 

Supplies— 

1.  Purchaseof,  for  Government  hospital 57 

2.  To  officers  and  soldiers,  sales  of 55 

3.  Under  void  contract 93 

Supreme  Court— 

1.  As  to  direct-tax  act 339 

2.  As  to  legality  of  contracts 35 

3.  As  to  letters  testamentary 236 

4.  As  to  power  to  revoke  orders  and  decrees xxxn 

'  5.  As  to  practice  of  Executive  Departments 181 

6.  As  to  rights  of  parties  in  Gibson's  case 294 

7.  Construction  of  section  3477,  Revised  Statutes,  by 16 

8.  Decrees  of,  canceling  patents  to  Kansas  lands 371 

9.  Decision  of,  regarding  patents 77 

10.  Decisions  of,  as  to  individual  rights xin 

11.  Of  District  of  Colnmbia,  as  to  administration 234 

12.  Opinion  of,  as  to  conclusiveness  of  allowances  by  Commissioner  of  Inter- 

nal Revenue VU 

13.  Opinion  of,  regarding  drafts  of  Army  contractors 127 

.   14.  Opinion  of,  regarding  drafts  of  mail  contractors 128 

15.  Place  of  holding ". 150 

16.  Regarding  claims "iO 

17.  Shows  that  unliquidated  claims  cannot  be  assigned 16 

18.  Territorial,  annual  terms  of 151,152 

19.  Territorial,  time  when,  and  place  where  held,  fixed  by  the  local  legisla- 

ture  .• 148 

20.  Quoted  as  to  claims 17 

Supervisors—iSee  Agents f  Commissioners ^  Inspectors, ) 

1.  Of  elections,  accounts  of 153 

2.  Of  internal  revenue,  as  to 252 

Sureties — 

1 .  As  to  immunity  of,  from  past  or  prospective  liability 12 

2.  Of  a  contractor  for  carrying  mails,  as  to  liability  for  damages  of 1 

3.  Of  a  contractor  for  carrying  mails,  rights  of 4 

4.  Of  John  W.  Dorsey..- 1 

5.  On  a  bond 1 75 

6.  Right  of  mail  contractor  to  demand  forfeiture  denied 11 

Surety — 

1.  Released  if  loss  has  been  caused  by  the  fault  of  the  creditor 12 

2.  When  discharged I* 
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Suretyship — 

1.  As  to  mdonement  of  pension  checks 188 

Surpltu — 

1.  Of  proceeds  of  sale,  disposition  of 339 

Surplusage — 

1.  As  to  construction  of  statutes 320 

2.  As  to  contracts  for  carrying  mails : .    4 

Surplus  Fund— 

1.  Balances  of  appropriations  carried  to 22 

2.  Proceeds  of  sale  of  old  material  carried  to 55 

Surplus  Lands — 

1.  Of  Great  and  Little  Osage  Indians,  purchase  of 371 

Surgeon-  General — 

1.  Of  Marine  Hospital  Service 226 

Survey  of  Land — 

1.  As  to  cost  of 367 

Surveying  Expeditionf — 

1.  Sale  of  supplies  to 38 

Surveyor-  General — 

1.  Districts  assigned  to 158 

Surveyors  of  Cus^mns — 

1.  Districts  assigned  to 158 

Survivorship — 

1.  As  to  indorsements 191 

Sweden — 

1.  Effect  of  laws  o^  over  married  persons  in  the  United  States 175 

2.  Lawsof,  regarding  marriage 175 

3.  Laws  of,  regarding  rights  of  husbands 170 

S^tem— 

1.  Of  law,  development  and  elucidation  of « zxin 

2.  Of  laws  and  regulations  regarding  Government  bonds 201 


T. 


« 


Table  of  Cases vn 

Tiible  of  Cases  and  Subjects — 

1.  In  their  respective  order 1 xi 

Table  of  Claimants * ix 

Tally  Clerk— 

1.  Of  House,  as  to.'. 362 

Tamgibilities— 

1.  Difference  between  a  right  of  action  and. .J 168 

Tangible  Chattel  Property-- 

1.  Asto 234 

Tangible  Chattels 

1.  Title  of  finder  of 168 

Taa>— (See  Income  Tax, ) 

L  Asto 339 

2.  On  legacies  repealed 206 

3.  On  spirits,  as  to .' 315 

Taxable  Business — 

1.  Examination  into 251 

Taxes— 

1.  As  to  in  the  District  of  Columbia 263 

2.  Asto 131 

3.  As  to  material  used  in  distillation 395 
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4.  As  to  refund  of T^Tm 

5.  Collection  of 342 

6.  Liability  of  Government  to  refond m 

7.  Ou  lands 334 

8.  On  legacies  left  by  General  Wool 306 

9.  Unaathorized.  collection  of 2T7 

Tax  Salea^ 

1.  As  to  proceeds  of 339 

TayUTf  R,  W,— 

1.  Opinion  of,  as  First  Comptroller  regarding  sale  of  old  material 47 

Taylors  Case 190 

Tayloe,  Benjamin  Ogle— 

1.  Party  in  Tayloe's  case 1S8 

Tayloe,  Edward  Ihomton^ 

1.  Party  in  Tayloe's  case 191 

Tayloe,  John — 

1.  Party  in  Tayloe'scase 192 

Tayloef  Virginia — 

1.  Party  in  Tayloe's  case 192 

Tayloey  William  H.— 

1.  Party  in  Tayloe's  case 191 

TayUfr,  Eugene— 

1.  Party  in  Dorsey's  appeal  case 9 

Teaehere— 

1.  As  to 306 

Temporary  appointment— {Q»e  AengnmmU,) 
Tenneeeee — 

1.  Act  for  relief  of  citizens  of 875 

2.  President's  proclamation  as  to " 343 

3.  Rights  of  administrator  under  laws  of 311 

Term— 

1.  d(  courts,  as  to xxxn 

2.  Ofoffice,  statutory  limitation  of 115 

Terme — 

1.  Of  court  in  Montana,  number  of,  in  each  year ISO 

2.  Of  court  in  Utah  Territory  specified 159 

3.  Of  holding  court,  control  of  legislature  over 149 

Terme  and  Fkrasee— 

1.  Inastatute • 309 

Territorial  Aseembly— 

1.  Legislative  powers  of ISS 

Territorial  Case 148 

Territorial  Courts— 

1.  Ascourts 153 

2.  Expenses  of 153 

3.  Trial  of  causes  in,  arising  under  Constitution 153 

4.  Trials  of  Government  cases  in 153 

TerriUyrial  Governments — 

1.  As  to 360 

Territorial  Legislaturo— 

1.  Invested  with  general  authority 148 

2.  Power  of 143 

Territorial  Supreme  Court— 

1.  Time  when  and  place  where,  held  fixed  by  legislature 14S 
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Tern  tones — 

1.  Terms  of  officers  of ' 115 

Teat^imentary  Tmst — 

1.  As  to  disposition  of  United  States  bondSi 190 

Testaior^iSee  AdministratOTf  JSxeouiOTf  Foreign  Guardian,) 

1.  As  to  registered  bonds '. UK) 

Teelators— 

1.  As  to  assets  or  trusts 191 

Third  Auditor— 

1.  Letter  of/as  to  disbarred  attorneys.... 314 

2^  States  accounts  of  pension  agents 185 

Third  Party— 

1.  Assigning  contracts  to 18 

5i,  Government  not  bound  to  accept  service  of 18 

Thompaoti,  G,  W,— 

i.  Party  in  Atherton  and  Co.'s  case 315 

Thompaony  Joseph  Addison— 

1.  Authorized  to  perform  duties  of  Deputy  First  Comptroller 285 

Time—     . 

1.  As  to  change  of  poUcy 343 

2.  Controlling  element  as  to  exigency 9'*\ 

3.  Of  payment  of  salary 19 

4.  Schedule,  as  to  carrying  mails 2 

Title— 

1.  Cannot  control  plain,  intent  of  statute *. 24 

2.  Considered  in  construing  act 331 

3.  Of  act  used  to  interpret  meaning  of 24 

4.  Of  administrator,  when  vested 272 

5.  Of  an  administrator •  235 

6.  Sanborn  derived,  to  money  received  firom  United  States 211 

7.  To  money  collected  by  Oovemment  under  color  of  law 206 

8.  To  office  when  effected 117 

9.  To  Osage  ceded  land,  how  settled - 371 

Tohaooo— 

1.  Inspection  of 252 

Tonics— 

I.  As  to 130 

Township  Officers — 

1.  As  to  summoning  Jurors 165 

2.  Jurors  summoned  by 1....  163 

Transfer— 

1.  As  to  negotiable  instruments 292 

2.  Of  bonds • 194 

3.  Of  bonds,  claim  for 190 

4.  Of  Government  bonds 170 

5.  Of  registered  bonds 28(5 

6.  Of  securities  by  wife 170 

Transfer  of  Title— 

1.  Copy  of  directions  as  to,  printed  on  the  backs  of  the  bonds 203 

Transfers — 

1.  And  assignments  of  claims 13 

2.  As  to  claims 348 

3.  Or  assignments  of  mail  contracts • 6 

H.  Mis.  37 38 
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PiCtt. 
Tran^portaHoH— 

1.  Of  mails 1 

Trnveling  Expen9e9 — 

1.  As  to ^8 

2.  In  Ilea  of  mileage 163 

3.  Of  RepresentKtiveSy  accoants  for 328 

Treaimrer — 

1.  Action  of,  as  to  indorsements 191 

'^2.  Assistant  of,  may  act  as  deputy 73 

3.  As  to  bonds  and  interest  checks 179 

4.  As  to  payment  of  bonds,  without  Treasory  warrant 2U0 

5.  As  to  payment  of  claims : 302 

6.  As  to  payment  of  Govemment  bonds xxvii 

7.  As  to  payment  of  interest  coupons zzto 

8.  Duties  of,  regarding  warrants €7 

9.  Payment  of  warrant  made  by 16 

Treaawry — 

1.  As  to  power  of  court  to  command  withdrawal  of  money  from xl 

2.  Clerks  appointed  in 247 

3.  Establishment  of... 247 

4.  Fraud  upon,  by  transfers  and  powers  of  attorney 17 

5.  Independence  of,  from  control  of  courts xl 

6.  Organization  of tS 

7.  Warrants  for  money  to  be  issued  from 67 

Trtaawry  Department— 

1.  Abandoned  or  captured  property  taken  by  agents  of xzxvin 

2.  Accounting  officers  only  in xxxv 

3.  Action  of  accounting  officers  in,  as  to  claims zxxt 

4.  Act  to  establish  the 67 

5.  Appointment  of  substitutes  in 345 

6.  As  to  control  of  Congress  over  payments  by xvn 

7.  As  to  evidence  of  usage  in xv 

8i  As  to  knowledge  and  practice  of  officers  in xv 

9.  As  to  manuscript  files  in xv 

10.  As  to  officers  or  tribunals  authorized  to  act  on  claims ^ xxrv 

11.  As  to  payment  of  debt  to  foreign  guardian  of  alien IdS 

12.  As  to  publication  of  Decisions  of  First  Comptroller  of #     v 

13.  As  to  records .> xv 

14.  Authorizing  assignment  of  part  interest  in  bonds 2(B 

15.  Correspondence  of,  as  to xv 

16.  Establishment  of 72 

17.  Marital  rights  of  husband  as  to  assigning  bonds  or^indoraing  interest 

checks 176 

18.  Organization  of,  as  to  accounts xxx 

19.  Practice  of,  as  to  accounts,  analogous  to  that  in  courts xxx 

20.  Practice  of,  as  to  executors  or  administrators 231 

21.  Practice  of,  in  matters  connected  with  the  office  of  the  First  Comptrol- 

ler          XV 

22.  Processes  of,  are  all  ex  parte xxxii 

23.  Prosecution  of  claims  in  the xxvin 

24.  Questions  as  to  disbursements  from  the xvm 

25.  Questions  relating  to  practice  in xx 

26.  Bights  of  parties  examined  in xxxiv 

27.  Rule  iu,  regarding  foreign  guardians 171 

28.  Transfer  of  title  to  bond  on  books  of 292 

'  29.  Usage  of,  as  to  indorsing  interest  checks  .••• 176 
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Page. 
Trwuiury  Draft— 

1.  As  a  commeicial  oheok 233 

Trea»ury  DrafU— 

1.  Authority  of  administration  to  collect.. 231 

2.  Payraentof 189 

TrtMwry  Notes — 

1.  As  to 290 

Treoiwry  Warrant— 

1«  As  to  payment  of  salary 297 

2.  Regarding  signing  and  countersigning  of 62 

3.  Signing  and  counters%ning  a 68 

Treatie$— 

1.  As  to  construction  of xzui 

2.  As  to  elementary 1 zxvi 

3.  Executive  construction  of ; xxlii 

Treaty— 

1.  As  to  Indian  lands  in  Kansas 370 

2.  Between  United  States  and  foreign  country  as  to  claims 397 

3.  With  France,  Jannaiy  15,  1880,  as  to  the  settlement  of  claims 235 

4.  With  Great  Britain  as  to  Alabama  claims 237 

Treaty-fMtking  Pwfer — 

1.  As  to 365 

Trescot,  William  Henry— 

1.  Attorney  for  State  of  South  Carolina 332 

Tribes—  ^ 

1.  Of  Great  and  Little  Osage  Indians,  surplus  lands  of 371 

Trust—. 

1.  As  to  disposition  of  registered  bonds 190 

2.  As  to,  when  a  subject  of  equity  Jurisdiction ^...       xL 

3.  Execution  and  delegation  of  a -. 62 

4.  Reposed  by  law  in  public  officers  cannot  be  delegated 67 

IVuated— (See  J^jcecictor,  Lunatics)— 

1.  Executor's  claim  as...^A 190 

Trusteee— 

•  1.  As  to  death  of  one  or  more  of  several xxxiv 

Trusts— 

1.  Administration  of 191 

2.  Difference  between 192 

Twenty  Thousand  Dollar's— 

1.  Appropriated  for  expenses  of  observance  of  the  centennial  anniversary 

of  surrender  of  Lord  Com  wallis  at  Yorktown 141 

Two  dffirmative  Provisions— 

1.  As  to 149 

TuH)  Offloes— 

1.  As  to  pay  for  holding 357 

Ikvo  Salaries— 

1.  As  to  receiving ^ 357 

U. 

Uhigvity— 

1.  Throughout  the  Union,  of  the  United  States  Government 183 

Unexpended  Balances — 

1.  Of  appropriations 224 

Union— 

1.  There  can  be  no  common  law  of  the xxii 

2.  With  slavery,  saving  the 337 
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P»ae. 
Uniou  Springs — 

1.  Ah  to  fa]He  description  case ..-. ...^ 2t>T 

United  States^ 

1.  A  public  political  coriK)ratioD 106 

2.  As  to  claims  duo  to  the xxix 

a.  Difference  between,  and  private  debtor  2*> 

4.  Existence  of,  as  a  political  corporation "2:^ 

5.  May  sue  a  debtor  in  any  of  its  courts xxis 

6.  The,  can  duly  act  through  its  duly  authorised  officers  or  agents h*^ 

United  States  Bonds — (See  BondSy  Coupon  Bands,  Interest,) 

United  States  Courts—  * 

1.  In  Territories 14l« 

United  States  Note-^ 

1.  Title  of  finder  of Irt6 

a.  Redemption  of 1 167 

Unofficial  Employ^ — 

1.  As  to .U". 

*i.  In  the  District  Government .^ 3<H» 

Unsigned  National  Bank  Xotes^ 

1.  Not  redeemable  by  Treasurer IK* 

Unwritten  Law —  . 

1.  Ak  to  a  system  of xxiu 

Usage^^See  Practice;  Regulations,) 

1.  And  contemporaneous  construction  as  to ^'> 

:>.  As  to  asking  the  opinion  of  First  Comptroller  in  a<lvance . .  .^ xxi 

■3.  As  to  assignments  of  Army  contractors W 

4.  As  to  clerks  in  Internal  Revenue  Bureau 255 

d.  As  to  contracts  before  and  after  marriage ...'. ^ 175 

<>.  As  to  proceeds  of  sales  old  material 41 

7.  As  to  salaries 'itJ 

•c*.  As  to  set-offs - XXIX 

y.  As  to  the  public  health :ed4/i3)» 

10.  Cannot  alter  law ?.• ^.xxiv 

11.  Cannot  change  statute lii 

12.  Force  of xxiv 

13.  Of  banks  in  paying  checks 155 

14.  Of  construction  given  to  law xxiv 

15.  Of  Treasury  Department  as  to  assignment  of  bonds 1  Tii 

16.  Of  Treasuiy  Department  as  to  investigations :J4» 

17.  In  Treasury  Department,  evidence  of,  where  founcl  .'. xv 

18.  Of  Treasury  Department,  long  continued,  becomes  law iTiJ 

Uiaget — 

1.  As  to  growth  of xxJii 

2.  As  to  knowledge  and  practice  of  officers  in  Treasury  Department xv 

.  3.  Ajj  to  national  and  international  law xiin 

Usages  of  Congress—. 

1.  As  to  construction  of  statutes ^ •>« 

UtaJi— » 

1.  Appropriations  for  courts  in IW 

2.  Supreme  and  district  courts  of W 

Utah  District  jiHomeifs  Case ll<> 

Utah  Territory— 

1.  Terms  of  court  iu,  .specified 150 
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V.  ^•** 

Vacancies —  » 

1.  As  to 345 

2.  Power  always  exUts  to  fill ; 115 

Vacancy — 

.    1.  As  to  election  to  fill  a 3211 

2.  Happeuiug  during  recess  of  Senate 284 

3.  I  Dee  of  Representatives 321 

4.  In  seat  of  member  of  Congress,  what  is  a 322 

5.  May  be  temporarily  filled  for  ten  days 284 

6.  Salary  of  one  elected  and  appointed  to  fill 322 

Vacati<m — 

1.  Of  office,  what  is  a 34f> 

Valuable  Consideration —  • 

1.  As  to  gifts  from  husband  to  wife  * 178 

Venire^ 

1.  Fee  for  serving 164 

Vemot^Springs — 

1.  As  to  false  description  case ^ 267 

Vesseh — 

1.  Regulations  for,  as  to  health » 226 

Vested  Rights  (See  Rights.) 

2.  As  to  courts  and  land  claims xli 

Vented  Rights-- 

1.  Constitutional  limitation  of  power  of  Congress  over 272 

ViewB  of  the  minoriUj — 

1.  As  to  expenses  incident  to  illness  and  burial  of  late  President  Garfield..  394 
Virginia — 

I.  Lawrence's  speech  as  to  reconstruction  of\ 343 

Void  Clause — 

1.  In  subcontract  for  carrying  mails  ^ 11 

Void  Contract — 

1.  As  to,  for  carrying  mails^ 11 

Void  Contracts — 

1.  Give  no  rights  to  parties  serving  under  them •. 209 

Volumes  of  Decisions — 

1.  As  to  reporter  of  Supreme  Court 298 

Voluntary  Ansiqnmetit — 

1.  As  to  rights  of  assignee 395 

Voluntary  Conveyances —  * 

1.  As  to 235 

Voluntary  Gift — 

1.  Plusbaud  may  exercise  marital  rights  over 178 

\  'oluntary  Payment — 

1.  As  to  set-off  by  Treasury  Department 2i>9 

2.  To  foreign  guardians' IHl 

3.  Under  mistake  sometimes  cannot  be  recovered  back .^ 211 

Voluntary  Settlement — 

1.  In  favor  of  wife  and  force  of 17.s 

Volunteer — 

1.  A,  who  thrusts  his  services  upon  another  unsolicited   cannot  recover 

compensation  therefor 1 13 

Voucher — 

.  1.  Disbursing  officers'  receipted 32 

2.  Of  pensioner,  as  to  accounts  of  pension  agents 1^7 
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Vouohen — 

1.  Approved  by  aoditor  of  the  District 263 

2.  Approved  by  the  Secretary  of  State  for  expenses  of  **  German  guests "..  141 

3.  As  to xxrx 

4.  As  to  duplicate  original 349 

5.  As  to  Illness  and  burial  of  late  President  Garfield 374 

6.  As  to  relief  for  loss  of zxxvni 

7.  Executed  by  pensioners 186 

8.  For  expenses  of  "German  guests,'' as  to 143 

9.  For  payment,  as  to  substitutes 346 

10.  Ofdisbursing  ofiQcers 14 

11.  Of  reporter  of  Supreme  Court,  as  to  salary 1 297 

12.  Pay-rolls  as ^ 29 

13.  When  not  allowed i 148 

W. 

Waiver^        ^  - 

1.  Estoppel  of  husband  from  denying  validity  of 170 

2.  Ofrightaby  wife 170 

3.  Of  the  canon  of  public  policy  regardi  ng  assignments  of  contracts 18 

4.  Rights  of  Government  in  respect  to  taxes 275 

5.  Bights  of  husband  as  to 170 

8.  Validity  of  post-nuptial  contract 170 

WaUh*$CaM 122 

WdUh,  J,  ^.-. 

1.  Letter  of,  to  Sixth  Auditor - 126 

2.  Party  in  Walsh's  case 124 

3.  Pay  drafta  filed  by % 124 

WaUf  Alphanse— 

1.  Party  in  Malakof  Bitters  case 129 

War^ 

1.  As  to  direct  taxes 343 

War  Department — 

1.  Establishment  of 3 

Wareh0U9f — 

1.  Inspection  of  distillery 252 

Warra/nt — 

1.  And  draft,  examination  of,  not  compulsory  upon  Secretary  of  the  Tieaa- 

ury ® 

2.  And  draft  issued  thereon 231 

3.  As  to  power  of  attorney  after  issuini^  of 24 

4.  Carrying  amounts  to  credit  of  appropriations 217 

5.  Effect  of  date  of,over  powers  of  attorney 14,25 

6.  Effect  of  issuing,  over  powers  of  attorney 13 

7.  For  payment  oountersigneil  by  First  Comptroller xxxu 

8.  For  payment  granted  by  Secretary  of  the  Treasury xxxu 

9.  For  payment  may  be  recalled  for  correction  of  certificate  of  balance xxxn 

10.  For  payment  of  claims 13 

11.  For  payment  of  claims  countersigned  by  First  Comptroller IS 

12.  Influence  of  issuance  of , 36 

13.  Issued  for  payment  of  claims  by  Secretary  of  Treasury 16 

14.  Issuing  of,  as  to  claims 3S 

15.  Not  lawful  until  signed  hy  the  Secretary 88 

16.  Of  arrest , 269 

17.  On  the  Treasury  as  to  direct  taxes 340 
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Page. 
Vrarrant— Continaed. 

18.  Payment  of,  by  draft 25 

19.  Paymeat  of,  by  Treasarer  in  money 34 

20.  Payment  of,  made  by  Tieasnry 16 

21.  Treasnry,  as  an  important  public  document 83 

Warrants — 

1.  Ab  to  counter-eignature  of 285 

2.  Ab  to  expenses  of  illness  and  burial  of  late  President  Garfield 377 

3.  As  to  payment- of  claims 297 

4.  As  to  the  validity  of  Treasury xx 

5.  Circular  of  Attorney-General^  as  to 92 

6.  Drawn  by  the  Secretary  of  Treasury,  countersigning  of 77 

7.  Examination  of 81 

8.  First  Comptroller  is  the  only  officer  who  countersigns xxi 

9.  Issue  by  commissioners 89 

10.  Issuing  and  countersigning xxvu 

11.  May  be  paid  in  money *. '. 240 

12.  Must  be  examined  by  Assistant  Secretaries  and  prepared  for  signature 

ofthe  Secretary  of  the  Treasury 82 

13.  Payment  of,  Post-Offlce  Department 189 

14.  Regarding  the  delegation  of  power  to  sign  or  countersign 61 

15.  Signed  by  Assistant  Secretary,  validity  of 68 

16.  Treasury,  cannot  be  signed  by  the  Assistant  Secretary  unless  appointed 

by  the  Secretary  to  do  so 82 

War  Tajc— (See  Income  Tax,) 
WatMngUm,  Gtorg^-^ 

1.  Commander-in-Chief  of  the  combined  forces  of  America  and  France 141 

2.  Surrender  of  Earl  Comwallis  to ^ 141 

WaUikman —  • 

1.  Asto 247 

Watchmen — 

1.  Substitutes  for 345 

Weighie  and  Meaewree — 

1.  International  Bureau  of 354 

Wkiehg— 

1.  In  bottles  as  a  remedy  for  diseases 130 

Whitey  Geo.  H.  J?.— 

1.  Party  in  Walsh's  case 124 

WkiUkeey,  ElUha— 

1.  First  Comptroller,  opinion  by,  as  to  permanent  legislation 304 

Whifte,  Williani  Pinkney-- 

1.  Attorney  forHoen  d&  Co 95 

Widow— 

1.  Of  Congressman,  rights  of 329 

2.  Right  of,  to  gratuity 270 

Wife— 

1.  Capacity  given  to,  by  Congress  to  assign  [bonds  and  indorse  interest 

checks 176 

2.  Rights  of 170 

Will— 

1.  Legatees  under,  as  to  disposition  of  registered  bonds 191  . 

mile- 

1.  Questions  of  law  or  construction  in  relation  to 194 

Windsor  f  Dixon— 

1.  Parties  in  Dorsey's  appeal  case 8 
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Pa«e. 
Wirt,  William— 

1.  Attomey-Generaly  diBcuasion  by,  as  to  meaning  of  signature H8 

2.  Quoted  as  to  legal  signature 69 

Witne89e9— 

1.  Absence  of '268 

2.  As  to  illness  and  bnrial  of  late  President  Garfield :t76 

Wool,  General  John  -E.— 

1.  Party  in  Sanborn's  case '336 

Words^ 

1.  As  to  special  subsequent 'M 

2.  General,  are  to  have  general  application 151 

3.  How  meanings  of,  vary :r»8 

4.  Legal  acceptation  of  meaning  of 30^ 

5.  Ordinary  meaning  of 134 

6.  Restraining  literal  meaning  of *277 

7.  Various  interpretations  of :W 

Writ  of  Error— 

1.   As  to XX\T1 

Writ  of  Mandamu9— 

1.    As  to XXXTI 

Wrii9— 

1.  Fees  for  serving \^ 

Written  Contracts— 

1.  Asto 2* 

Written  Instrument— 

1.  Parole  evidence  to  explain 'J^ 

Wrong  Claimant— (See  Claimant.) 
Wrong—  , 

1.  Done  to  citizens,  repairing  a "274 

Wrong  Person — 

1.  Payment  to ^4 

T. 

Year's  Support — 

1.  Of  widow I  *i:'3 

Yellmv  Fever — 

1.  Prevention  of  spread  of 'itS 

Torktovm  Centennial  Case !41 

Torktown  Celebration — 

1.  Effect  of  excluding  others  than  our  own  citizens  from 144 
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A. 

Page. 
AeoaunU — 

1.  Certificates  of  balances  of 409 

2.  Division  of,  in  the  office  of  the  Treasury  of  the  United  States,  as  to 404 

3.  Of  the  receipts  and  expenditures  of  public  moneys 409, 414 

4.  Of  Treasurer,  copy  of,  transmitted  to  Congress 401 

5.  Of  Treasurer,  copy  of,  transmitted  to  Secretary  ^ 401 

6.  Of  Treasurer  settled  quarterly 401 

7.  Which  have  been  finally  adjusted,  disposition  of 409 

Act— 

8.  Of  (legislative  assembly  of  District  of  Columbia)  July  10,  1871,  referred 

to 1 425 

9.  Of  (legislative  assembly  of  District  of  Columbia)  July  20, 1871,  referred 

to 425 

10.  Of  (legislative  assembly  of  District  of  Columbia)  August  23,  1871,  re- 

ferred to 425,420 

11.  Of  (legislative  assembly  of  District  of  Columbia)  December  16,  1871, 

referred  to 425 

12.  Of  (legislative  assembly  of  District  of  Columbia)  June  19,  1872,  refer- 

red to.... 425.426 

13.  Of  (legislative  assembly  of  District  of  Columbia)  June  20,   1872,  re-, 

ferred  to 425 

14.  Of  (legislative  assembly  of  District  of  Columbia)  Jane  23  and  25,  1873, 

referred  to 425 

15.  Of  (legislative  assembly  of  District  of  Columbia)  June  26,    1873,  re- 

ferred to 425 

16.  September  2,  1789,  office  of  Register  of  the  Treasury 409 

17.  September  2, 1789,  Treasurer's  office 401 

18.  April  21,  1808,  contracts VX\ 

19.  April  21,  1808,  contracts,  Congressmen 435 

20.^April  24,  1808,  contract.  Congressmen 439 

21.  March  3,  18:^9,  extra  allowance , 435 

22.  April  15,  1842,  coupon  bonds 425 

23.  August  23,  1842,  arbitrary  extra  allowances ^ . .  438 

24.  Augnst  23,  1842,  extra  allowance,  appropriation 435 

25.  August  26,  1842,  arbitrary  extra  allowances 438 

26.  August  26,  1842,  extra  service,  compensation 41^') 

27.  March  3,  1843,  coupon  bonds 425 

28.  August  6, 1846,  public  moneys,  draft 402 

29.  March  31,  1848,  coupon  bonds 425 

30.  September  9,  1850,  coupon  bonds 42o 

31.  September  30,  1850,  arbitrary  extra  allowances 438 

32.  September  30,  1850,  double  offices  and  salaries 435 

33.  Augus^t  31,  1852,  Congressmen 438 

(601)      • 
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^ct^Cou  tinned. 

34.  August  31,  1852,  double  compensation 440 

35.  AugnstSl,  1852,  double  uJaries 431 

36.  August  31,  1852,  office,  salary 435 

.   37.  June  14, 1858,  coupon  bonds 425 

38.  June  22,  1860,  coupon  bonds 425 

39.  February  8,  1861,  coupon  bonds 425 

40.  Marob2,  1861,  coupon  bonds 425 

41.  July  17,  1861,  coupon  bonds. 425 

42.  July  17,  1861,  interest  checks 426 

43.  August  5, 1861,  coupon  bonds ^ 425 

44.  Augusts,  1861,  interest  checks 436 

45.  February  25,  1862,  coupon  bonds 425 

46.  March  1,  1862,  certificates  of  indebtedness 425 

47.  Julyl,  1862,  interest  checks 436 

48.  July2,  1862,  oath 447 

49.  July  17,  1862,  judge-advocate 447 

50.  February  20,  1863,  Assistant  Register  of  the  Treasury 410 

51.  March  3,  1863,  assistant  treasurer 408 

52.  March  3,  1863,  coupon  bonds 425 

53.  March  3,  1863,  gold  certificates 406,425 

54.  March  3, 1863,  interest-bearing  Treasury  notes 425 

56.  March3,  1863^  interest  checks 436 

56.  March  3,  1863,  loans,  coupons 425 

57.  March  3,  1863,  process  for  witnesses 447 

58.  March  3,  1864,  coupon  bonds 425 

59.  June  11,  1864,  Congressmen,  claim  agents 439 

60.  June  11,  1864,  contract)  claim,  Congressmen 436 

61.  June  30,  1864,  coupon  bonds 485 

62.  July  2,  1864,  interest  checks 486 

63.  March  3, 1865,  coupon  bonds i 485 

64..March2,  1867,  certificates  of  indebtedness «e5 

66.  July  27,  1868,  loans,  coupons 425 

66.  July  8, 1870,  certificates  of  indebtedness 485 

67.  July  8, 1870,  loans,  coupons 425 

68.  July  14, 1870,  coupon  bonds 485 

69.  July  14, 1870,  interest  checks 436 

.70.  January  90, 1871,  coupon  bonds 485 

71.  January  20, 1871,  interest  checks 486 

72.  March  17, 1872,  money  seeniities 489 

ra.  May  8, 1872,  loans,  coupons 435 

74.  June  8,  1872,  certificates  of  deposit 9  403 

75.  June  8, 1872,  certificates  of  indebtedness 425 

76.  June  8,1872,  currency  certificates « 406 

77.  May  11,  1874,  conpon  bonds 485 

78.  June  20,  1874,  coupon  bonds 485 

79.  June20,  1874,  interest  checks 486 

80.  June  20,  1874,  redemption  agency • 407 

81.  June  20, 1874,  redemption  agent 401 

82.  February  20, 1875,  interest  checks 486 

83.  March  3,  1875,  District  accounts,  deposits 401 

*     84.  March  3, 1875,  organization  Treasurer's  office .* 408 

85.  June  10, 1876,  custodian  of  securities  for  Indian  tribes 408 

86.  June  11,  1878,  pay  of  street  contractors 406 

87.  March  3, 1879,  arbitrary  extra  allowances ••  438 
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88.  June  10,  1879,  interest  checks 426 

89.  June  10,  1879,  loans,  coupoDB 425 

90.  June  16,  1880,  redemption  Board  of  Audit  certificates 403 

91.  March  2, 1881,  names  and  numbers  of  vessels 428 

92.  March  3, 1881,  redemption  Board  of  Audit  certificates 408 

93.  June  22, 1882,  salaries,  &c.,  Congressmen 402 

94.  Legislative  assembly  (D.  C. ),  Jnly  10, 1871,  coupons,  loans 425 

95.  Legislative 'assembly  (D.  C),  July  20,  1871,  loans,  coupons 425 

96.  Legislative  assembly  (D.  C. ),  August  23,  1871,  interest  checks 426 

97.  Le^slatiye  assembly  (D.  C. ),  August  23, 1871,  loans,  coupons 425 

98.  Legislative  assembly  (D.  C),  December  16,  1871,  loans,  coupons 425 

99.  Legislative  assembly  (D.  C),  June  19,  1872,  interest  checks 426 

100.  Legislative  assembly  (D.  C),  June  19, 1872,  loans,  coupons 425 

101.  Legislative  assembly  (D.  C),  June  20,  1872,  loans,  coupons 425 

102.  Legislative  assembly  (D.  C),  June  23,  1873,  loans,  coupons 425 

103.  Legislative  assembly  (D.  C),  June  25, 1873,  loans,  coupons 425 

104.  Legislative  assembly  (D.  C . ),  Jnne  36, 1873,  loans,  coupons 425 

Ageney — 

1.  National  bank  redemption,  as  to 407 

AgenP^ 

1.  Of  Joint  Library  Committee,  asto 413 

Agriculture — 

1.  Commissioner  of,  as  to ^ 413 

Annual  Repori— 

1.  Of  Treasurer  of  the  United  States 401 

AppropriaHan  Ledgera— 

1.  Asto 418 

Army  Officers— 

1.  In  charge  of  public  buildings  and  grounds 413 

A89i»tant  Begister  of  the  Treasury— 

1.  OfiQceoffWhen  established 410 

Aaeistaut  Dreasurer — 

1.  fiutiesof 402 

2.  Of  the  United  States,  at  Washington ,  establishment  of  office  of 402 

Aesietant  J)rea»urer9 — 

1.  Asto 413 

Attamey-Oeneral —  , 

1.  Opinion  of,  vol.  4,  p.  48,  Congressmen  Jobbing 439 

2.  Opinion  of,  vol.  5,  p.  768,  arbitrary  extra  allowances 438 

3.  Opinion  of,  vol.  6,  p.  80,  arbitrary  extra  allowances 438 

4.*Opinion  of,  vol.  6,  p.  325,  arbitrary  extra  allowances 438 

5.  Opinion  of,  vol.  14,  p.  407,  offices.  Congressmen 433 

6.  Opinion  of,  vol.  14,  p.  408,  agency 433 

B. 

Balanoee— 

1.  Of  accounts,  certificates  of 409 

1 .  Deposited  to  secure  circulating  notes  of  national  banks 401 

2.  Issued,  asto ^ 409, 

3.  Redeemed,  as  to 409 

4.  Transferred,  as  to 409 

Book-keeping-^ 

1.  Subdivision  of,  in  the  office  of  the  Begister  of  the  Treasury 412 
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Bureau — 

1.  OfEograving  aud  Printing,  as  to 4.'^ 

C. 

Cashier — 

1.  In  office  of  the  Treasarer  of  the  United  States,  duties  of 4ia 

Certifioatea— 

1.  Of  adj  usted  accounts,  copies  transmitted  to  Secretary «: 40 

2.  Of  balances  of  accounts 4ii9 

3.  Of  indebtedness,  as  to 409 

4.  Of  registry  enrolments  and  licenses  issued  to  and  surrendered  by  ves- 

sels        409 

6.  Record  of,  as  to 409 

Charitable  Inetitutiona — 

1.  Of  District  of  Columbia,  treasurer  of,  as  to 414 

Chief  Clerk- 
ly Court  of  Claims,  as  to 414 

2.  In  office  of  the  Treasurer  of  the  United  States,  duties  of 4itt 

Circulating  Notes— 

X.  Of  national  banks 401 

Civil  Appropriation  Ledger — 

L  As  to : 4U> 

Civil  Service  Commission — 

1.  Disbursing  agents,  as  to ! 414 

Cltrh- 

1.  Of  House  of  Representatives,  as  to 4i:» 

Coast  iSurvey — 

1.  Disbursing  agent  of,  oh  t<) 4KI 

Commissioner — 

1.  Of  Agriculture,  as  to 4K» 

Com  missioners — 

1 .  Of  the  District  of  Columbia,  as  to .      4l:J 

2.  Of  the  sinkiug  fund  of  the  District  of  Columbia,  duties  of,  transferred  m 

Treasurer 40'i 

('omptroUers — 

1.  Warrants  (requisitions)  countemgned  by 4m1 

Constitutional  Law — 

1.  The  Constitution  article  1,  section  6,  does  not  prohibit  a  person  who  is 
professionally  retained  under  sections  363,  366  of  the  Revised  Statutes 
from  being  a  member,  'because  such  retainer  is  not  an  offioc.     (See  14 

Opinions,  409,  Williams,  Attorney-General,  July  3, 1874) j»     4:il 

Construction — 

1.  Of  Revised  Statutes.  The  professional  retainer  of  a  member  of  Congress 
under  section  366 ;  and  366  is  not  a  contract  within  the  meaning  of 

sections  3739-3742 4:U 

Copies — 

1.  Of  pa))ers  furnished  by  the  Register  of  the  Treasury,  as  to 4«t* 

Copying  and  Records — 

1.  Subdivision  of,  in  the  office  of  the  Register  of  the  Treasury 411 

Cou  n  tersignature — 

1.  Of  warrants  (requisitions)  by  Comptrollers #. l^-^I 

Criminal  Law — 

1.  Sections  3739-3742  Re\dsed  Statutes  are  not  violated  by  a  member  of 
Congress  who  is  professionally  retained  as  an  attorney  nnder  section 
36:^  of  the  Revised  Statutes 4:U 


Digitized  by  VjOOQIC 


Indejc  to  Appetidix,  605 

H  Page. 

t'roivley's  Cme — 

1,  A  person  employed  by  the  Attorney-General  under  sections  363,  366  of  the 
Revised  Statates,  to  assist  a  district  attorney  is  not  an  officer;  such  em- 
ployment is  a  professional  retainer.     See  opinion   Attorney-General 

*        Williams,  June  6, 1874.     (14  Opinions  Attorney-General,  406) 431 

Currency — 

1.  Division  of,  in  the  office  of  the  Register  of  the  Treasury 4*28 

Coupon  Bonds— 

1.  As  to  redeemed 409 

Coupons — 

1.  As  to 409 

2.  Redeemed,  as  to 409 

.Court' Houses — 

,        1.  As  to 414 

Court  of  (Claims — 

1.  Chief  clerk  of,  as  to 414 

Custodian — 

1 .  For  certain  Indian  tribes,  as  to 402 

2.  Of  bomla,  as  to 409 

3.  Of  national  bank  securities,  Treaanrer  made 401 

4.  Of  securities  held  in  trust  by  Secretary  of  the  Treasury •  40t 

Customs  Appropriation  Ledger —  "^ 

1.  As  to 419 

Customs  Personal  Ledger — 

1.  As  to *. 416 

D. 

Delegates  in  Congress — 

1.  Disbursements  of  salaries  and  mileage  of 402 

Department  of  State — 

1.  Disbursing  clerk,  as  to 412 

Depositaries — 

1.  National  banks  designated  as 401 

Deposits— 

1.  To  secure  circulating  notes  of  national  banks 1 . . .      401 

Diplomatic  Personal  Ledger — 

1.  As  to , 415 

Disbursement — 

1.  Of  Unite<l  States  moneys 401 

Disbursements — 

1.  Upon  warrants 401 

Disbursing  Agent — 

1.  Executive  Mansion,  as  to , 414 

2.  Of  the  United  States  Coast  Survey,  as  to 413 

Disbursing  Agents — 

1.  Civil  Service  Commission,  as  to 414 

2.  National  Board  of  Health,  as  to ^ 414 

3.  Of  Fish  Commission,  as  to 414 

4.  Of  United  States,  as  to , 414 

5.  Supreme  Court,  as  to 414 

Disbursing  Clerk — 

1.  Department  of  State,  as  to 412 

2.  Navy  Department,  as  to •. 412 

3.  Post-Office  Department,  as  to 413 

4.  War  Department,  as  to 412 
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DUbwrHng  Clerk$ — 

1.  Treasary  Department,  asto 412 

lX$inot  Attameg-- 

1.  A  person  employed  by  the  Attorney-General,  nnder  sections  363,  366  of 

the  Revised  Statutes,  to  assist  a,  is  not  an  officer.    Such  emplo3rment  * 

is  a  professional  retainer.    (See  opinion  Attorney-General  Williams, 

Jnne6, 1874,  Opinion  Attorney-General,  406) 431 

DiBtriet  of  ColumHa— 

1.  As  to  moneys  of ^ 4<3 

2.  Charitable  institntions  of,  as  to 414 

3.  Commissioners  of,  as  to 413 

IHitrict  of  Columbia  Sinking  Fund  Ofic^— 

1.  In  the  office  of  the  Treasurer  of  the  United  States,  as  to ¥f^ 

Destruction  Committee — 

1.  As  to 409 

1.  Of  interest,  declaring L 409 

Divieions — 

1.  In  Register's  office 410 

2.  In  the  office  of  the  Treasurer  of  the  United  States 403 

DuHee— 

1.  Of  Assistant  Register  of  the  Treasury 410 

2.  Of  the  office  of  the  Register  of  the  Treasury 409 

B. 

Engrafting  and  Printing^ 

1.  Bureau  of,  as  to 430 

Enrollment  Boohe — 

1.  As  to 427 

Executive  Mansion— 

1.  Disbursing  agent,  as  to ^ 414 

Expendituree— 

1.  And  receipts  of  public  moneys «.      409 

F. 

EUes-^ 

1.  Snbdiyision  of,  in  the  office  of  the  Register  of  the  Treasury 431 

Fractional  Curreney — 

1.  As  to : 410 

G. 

Oeodetie  Surveg — 

1.  As  to 1 413 

Gold  Certificates— 

1.  As  to 409 

Chfwmment  Bands — 

1.  Issuing  and  transferring 409 

Government  Property — 

1.  Warrants  covering  proceeds  of 409 

Governors  of  Territories — 

1.  As  to • 414 

H. 
House  of  Representatives — 

1.  Clerk  of,  as  to 413 
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Independent  Dreasury — 

1.  As  to.. 413 

Indiane  and  Peneiana  Appropriation — 

1.  Ledger,  as  to '. 420 

Indian  Trihee— 

1.  Securities  deposited  in  tmst  for  certain 402 

Indorsement — 

1.  Upon  warrants 401 

Intemal'Bevenue  Appropriation  Ledger — 

1.  As  to 420 

Intemal'Bevenue  Personal  Ledger — 

1.  Asto 417 

Intemal-Eevenue  Stamp  Ledger — 

1.  Asto 417 

Interest  Cheoks— 

1.  Asto 409 

Interior  Appropriation  Ledger^- 

1.  Asto 420 

Interior  Civil  Personal  Ledger^- 

1.  As  to 416 

Iseuee— 

1.  Division  of,  in  the  office  of  the  Treasurer  of  the  United  States,  as  to 40G 

J. 

Joint  Library  Chmmittee — 

1.  Agent  of,  asto 413 

Judiciary  and  Diplomatio  Appropriations  Ledger — 

1.  Asto 419 

Judiciary  Personal  Ledger — 

1.  Asto 415. 

li. 

Ledger  Aooounts — 

1.  With  holders  of  registered  bonds 409 

Ledger-^ 

1.  Ciyil  or  Treasury  appropriation,  asto 419 

2.  Customs  appropriation,  asto 419 

3.  Customs  personal,  asto 416 

4.  Decedents'  estate  trust  fund,  asto 415 

5.  Diplomatic  personal,  asto 415 

6.  Indians  and  pensions  appropriation,  asto 420^ 

7.  Interior  appropriation,  asto 420 

8.  Interior  civil  personal,  asto 416 

9.  Internal-revenue  appropriation,  asto  .w 420^ 

*      10.  Intemal-reveDue  personal,  as  to 417 

11.  Internal-revenue  stamp,  asto 417 

12.  Judiciary  and  diplomatic  appropriations,  asto 419 

13.  Judiciary  personal,  asto 415 

14.  Military  appropriation,  asto 420- 

15.  Navy  appropriation,  asto 421 

16.  Outstanding  liabilities,  as  to ...'• 414 

17.  Public  debt  appropriation,  as  to 420* 

18.  Public  debt  personal,  as  to 417 
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Ledgers —  ' 

1.  Appropriation,  as  to 41?? 

Librarian  of  Congress — 

1.  As  to 414 

License  Books — 

1.  As  to 4/7 

Loan — 

1.  Division  of,  iu  the  office  of  the  Register  of  the  Treasury 422 

Loans —  ^ 

1.  Division  of,  in  the  office  oi  the  Treasurer  of  the  United  States,  as  to.. .      405 

Margin  Books— 

1.  As  to • 427 

Marine  Docmnents — 

1.  Ah  to ^ 43h 

Member  of  Congress — 

1.  A  professional  retainer  is  not   an  office.    The  Constitution,  article  1, 

section  6,  does  not  prohihit  a  person  so  employed  from  being  a 431 

2.  Is  a,  an  officer  under  the  Government 442 

Military  Appropriation  Ledger— 

1.  As  to ; ; , 420 

Mints — 

1.  Superintendents  of 413 

Monegs — 

1.  Of  the  District  of  Columbia,  as  to ^fi 

2.  Of  the  United  States  receiving  and  keeping 401 

3.  Receipt  for  payment  of,  at  the  Treasury 40i> 

Names  Changed  Book — 

1.  As  to 42^ 

2^ational  Banks — 

1 .  Assessment  and  collection  of  taxes  imposed  upon «-. 4i)I 

2.  Designated  as  depositaries 401 

3.  Division  of,  in  the  office  of  the  Treasurer  of  the  United  States,  as  to 407 

4.  In  liquidation,  redeeming  circulating  notes  of 401 

5.  Securing  circulating  notes  of 401 

6.  That  have  failed,  as  to 401 

Xational  Bank  Redemption  Agency — 

1.  In  office  of  the  Treasurer  of  the  United  States,  as  to 407 

Xational  Board  of  Health— 

1.  As  to 414 

Xavy  Appropriation  Ledger — 

1.  As  to ^l 

Xavy  Department — 

1.  Disbursing  clerk,  as  to 412 

Xoteand  Coupon — 

1.  Division  of,  in  the  office  of  the  Register  of  the  Treasury 424 

Xumerical  Registers —  4 

1.  As  to m 
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1.  A  professioDal  retainer  is  not  an.    The  ConstitntioD,  article  1,  section  6, 

does  not  prohibit  a  member  of  Congress  from  being  so  employed 431 

2.  As  to  acting  members  of  Congress 446 

3.  As  to  duties  of  an 447 

4.  Of  the  Assistant  Re^ster  of  the  Treasury 410 

5.  Of  the  Assistant  Treasurer  of  the  United  States  at  Washington,  establish- 

ment of...^ 402 

6.  Of  the  District  of  Columbia  sinking  fund,  as  to 408 

7.  Of  the  Register  of  the  Treasury,  divisions  in : 410o 

8.  Of  the  Register  of  the  Treasury,  when  established 409- 

9.  Of  the  Treasurer  of  the  United  States,  duties  of 401 

10.  Of  the  Treasurer  of  the  United  States,  organization  of 401 

li:  Of  the  Treasurer  of  the  United  States,  when  established 401 . 

Qikial  Book-Jceeper — 

1.  Of  the  United  States,  the  Register  is  practically  the 409 

Organization — 

1.  Of  the  office  of  the  Register  of  the  Treasury 409 

OuUtanding  LiaWiHea  Ledger — 

1.  As  to 414 

Paeifio  Railroad  Companies— 

1.  As  to 414.. 

P. 

Payment— 

1.  Of  moneys  at  the  Treasury ,  as  to 40S^ 

Peslal  Bevenues — 

2.  As  to 414 

Poetmaster-  General — 

1.  As  to  warrant  drawn  by 409 

2.  Warrants  drawn  by 402 

PoBt-Ofiee  Department — 

1.  As  to 414 

2.  Disbursing  clerk,  as  to 413 

Po$U  Offices— 

1.  As  to 414 

President—  • 

1.  Of  the  United  States,  as  to  salary 414 

Professional  Betainer — 

1.  A  person  employed  by  the  Attorney-General  under  sections  363  and  366  of 

the  Revised  Statutes  to  assist  district  attorney  is  not  an  officer.  Such 
employment  is  a.  (See  opinion  Attorney-General  Williams,  June  6, 
1874,  14  Op.  Att.  Gen.,  406 431 

2.  Is  not  an  office.    The  Constitution,  article  1,  section  6,  does  not  prohibit 

a  member  of  Congress  from  being  so  employed 431 

Prohibitory  Statutes- 

1.  Relating  to  Congressmen 438 

Propagation — 

1.  Of  food-iishes 414 

Puhlio  Buildings  and  Grounds — 

1.  United  States  Army  officers  in  charge  of *413 

Publio  Debt  Appropriation  Ledger— 

1.  As  to 

H.  Mis.  37 39 
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Publio  Debt  Per90nal  Ledger^ 

1.  A8to 417 

Publio  Money9 — 

1.  Accounts  of  the  receipts  and  expenditaree  of 409 

2.  Subject  to  draft,  as  to 402 

3.  Securing  safe-keepiDg  and  prompt  payment  of 401 

Publw  Printer— 

1.  As  to 413 

B. 

BeoeiptB  and  Eaq>enditiire§ — 

1.  Accounts  of,  as  t-o 414 

2.  Di yision  of,  in  the  office  of  the  Register  of  the  Treasury; 410 

3.  Ofpublio  moneys 409 

Beoeipt9— 

1.  For  moneys  disbursed  and  received  by  Treasurer 401 

Beoord  Booki — 

1.  As  to «7 

Becord — 

1.  Of  warrants,  as  to 401 

BedempHon  Agent — 

1.  Of  national  banks,  United  States  Treasurer  as 401 

Redemption — 

1.  Division  of,  in  the  office  of  the  Treasurer  of  the  United  States,  as  to 406 

Brfnnding  Certificates— 

1.  As  to 410 

Begister  Books — 

1.  As  to r 427 

Begiatered  Bonds — 

1.  Ledger  accounts  with  holders  of 409 

Begiaier — 

1.  Of  the  Treasury,  as  to 409 

2.  Of  the  Treasury  is  practically  the  official  book-keeper  of  the  United 

States 409 

3.  Of  the  Treasury,  warrants  recorded  by 401 

4.  Of  transfer,  authorities  as  to 409 

Begister's  Office— 

1.  divisions  in 410 

Bepresenta  tives — 

1.  Disbursement  of  salaries  and  mileage  of 402 

BegtUsiiUms— 

1.  Of  Secretary  of  the  Navy,  as  to 409 

2.  Of  Secretary  of  War,  as  to 409 

3.  (Warrants)  countersigned  by  Comptrollers 401 

Betainer — 

1.  A  person  employed  by  the  Attorney-General  under  sections  363  and  366  of 

the  Revised  Statutes  to  assist  a  district  attorney  is  not  an  officer. 
Such  employment  is  a  professional  retainer.  (See  opinion  Attorney- 
General  Wiliiams,  June  6,  1874, 14  Op.  Att  Gen.,  406) 431 

2.  A  professional  retainer  is  not  an  office.    Such  employment  is  not  a  con- 

tract within  the  meaning  of  sections  3739-3742  of  the  Revised  Stat- 

•        utes 431 

Bevised  Statutes  Construed — 

1.  The  proiessional  retainer  of  a  member  of  Congress  under  section  366 ;  and 

366  is  not  a  contract  within  the  meaning  of  sections  3739-3742 431 
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Page. 
Revised  Statutes— 

1.  Section  301,  Treasurer 200,401 

2.  Section  303,  Aasistaot  Treasuror 402 

3.  Section  304,  Acting  Treasurer 402 

4.  Section  305,  duties  of  the  Treasurer 401,403 

5.  Section  311 ,  Treasurer's  accounts 401, 403 

6.  Section  312,  Register  of  the  Treasury 409 

7.  Section  313,  duties  of  the  Register  409 

8.  Section  314,  Assistant  Register 410 

9.  Section  315,  duties  of  Assistant  Register : 410 

10.  Section  363,  retaining  counsel  to  aid  district  attorneys 431 

11.  Section  366,  oath  special  attorneys 422 

12.  Section  1763,  double  salaries 431,440 

13.  Section  1765,  extra  allowances 432 

11.  Section  3593,  public  moneys,  drafts 402 

15.  Section  3739,  Congressmen,  contracts 431,432,433 

16.  Section  3740,  interest  in  contracts 432 

17.  Section  3741,  contract,  no  member  of  Congress  must  have  interest  in 432 

18.  Section  3742,  Congressmen,  contract,  penalty 432 

19.  Section  4131,  United  States  vessels 426 

20.  Section  4132,  register  of  vessels 427 

21.  Section  4158,  certificates  of  registry  of  vessels 409 

22.  Section  4180,  foreign  vessels 427 

23.  Section  4181,  measurement  of  vessels 427 

24.  Section  4182,  vessels,  certificate  of  record 427 

25.  Section  4217,  commissions  to  yachts 427 

26.  Section  4311,  vessels  of  the  United  States 476 

27.  Section  4312,  enrolment  of  vessels 4  19 

28.  Section4320,  license  of  vessels 426 

29.  Section  5133,  national  banks *1 

8- 

Salaries  and  Mileage— 

1.  Of  Senators,  Representatives,  and  Delegates 402 

ScKeduhh-- 

1.,  Of  redeemed  coupons,  as  to 409 

Sehedulee— 

1.  To  accompany  coupon  bonds  to  destruction  committee 409 

Secretaries  of  Territories— 

1.  As  to 414 

Secretary  of  the  Navif— 

1.  Requisitions  of,  as  to 409 

Secretary  of  the  Senate— 

1.  As  to 413 

Secretary  of  the  Treasury — 

1.  Securities  held  intrust  by  ...«« 402 

2.  Warrants  drawn  by 401 

Secretary  of  War— 

1.  Requisitions  of ,  as  to 409 

Securities— 

1.  For  certain  Indian  tribes  held  in  trust  by  Treasurer  of  the  United  States.  402 

2.  Held  in  trust  by  Secretary  of  the  Treasury 402 

Senate— 

1.  Secretary  of,  as  to 413 
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Paftii 
Senators — 

1.  Disbnrsmeut  of  saUriesand  mileage  of 40t 

Silver  Certifioatee — 

1.  Aato 4W 

Sinking  Fund^ 

1.  Of  the  District  of  Colambia,  as  to 408 

Sold  Foreign  Booh^ 

1.  Asto 488 

StahUea  at  Largo—  • 

1.  Vol.1,  p.  65,  Register  of  the  Treasury * 4» 

2.  VoL  l,p.66.  Treasurer's  office 401 

3.  YoL  S,  p.  484,  Congressmen,  contraots 435 

4.  Vol.2,  p.  484,  contracts 43S 

5.  Vol.5,  p.  349,  extra  allowanoe 435 

6.  Vol.  5,  p.  473,  coupon  bonds 425 

7.  Vol.  5,  p.  510,  extra  aUowance,  appropriation 43j 

8.  Vol.  5^  p.  525,  extra  service,  compensation 435 

9.  Vol.  5,  p.  614,  coupon  bonds 425 

10.  Vol.9,  pp.  217,  447, coupon  bonds 425 

11.  Vol.  9,  p.  542,  double  offices  and  salaries 435 

12.  Vol.  10,  p.  100,  double  salaries 440 

13.  Vol.  12,  p.  129,  coupon  bonds 425 

14.  Vol.  12,  p.  198,  coupon  bonds 425 

15.  Vol.  12,  p.  259,  coupon  bonds -.-.  425 

16.  Vol.  12,  p.  259,  interest  checks 426 

17.  Vol.  12,  p.  313,  coupon  bonds 425 

18.  Vol.  12,  p.  313,  interest  checks 436 

19.  Vol.  12,  p.  345,  coupon  bonds 425 

20.  Vol.  12,  p.  352,  certificates  of  indebtedness 425 

21.  Vol.  12,  p.  370,  money  securities 42^ 

22.  Vol.  12,  p.  492,  interest  checks 4215 

23.  Vol.  12,  p.  656,  Assistant  Register 41f 

24.  Vol.  12,  p.  709,  coupon  bonds 435 

25.  Vol.  12,  p.  709,  interest  checks 42« 

26.  Vol.  12,  p.  710,  interest-bearing  Treasury  notes 425 

27.  Vol.  12,  p.  710,  loans,  coupons 425 

28.  Vol.  12,  p.  711,  gold  certificates 406,425 

29.  Vol.  12,  p.  761,  Assistant  Treasurer 402 

30.  Vol.13,  p.  13,  coupon  bonds 425 

31. '  Vol.  13,  p.  104,  security  for  circulating  notes 407 

32.  Vol.  13,  p.  104,  Treasurer,  national  banks 401 

33.  Vol.  13,  p.  106,  certificate,  bonds  on  deposit 407 

34.  Vol.  13,  p.  Ill,  national  banks 401 

35.  Vol.  13,  p.  Ill,  tax  on  banks 407 

36.  Vol.l3,p.  112,  circulating  notes 401 

:i7.  Vol.  13,  p.  113,  bonds  of  national  banks 407 

38.  Vol.  13,  p.  113,  depositaries •-• 401 

39.  Vol.l3,p.ll4,  national  banks 401 

40.  Vol.  13,  p.  123,  contract,  claim,  Congressmen 49S 

41.  Vol.  13,  p.  218,  coupon  bonds 4* 

42.  Vol.  13,  p.  359,  interest  checks 4K 

43.  Vol.  13,  p.  468,  bonds,  loans 173 

44.  Vol.  13,  p.  468,  coupon  bonds 425 

45.  Vol.  14,  p.  558,  certificates  of  indebtedness 425 

46.  Vol.  15,  p.  226,  loans,  coupons 4« 
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47.  Vol.  16,  p.  197,  certifioatos  of  indebtednoM 4^ 

48.  Vol.  16,  p.  197,  loans,  coupons- - 425 

49.  Vol.  16,  p.  272,  coupon  bonds 1 425 

50.  Vol.l6,p.272,  interest  checks 4St6 

51.  Vol.  16,  p.  399,  coupon  bonds 425 

52.  Vol.  17,  p.  86,  loans,  coupons 425 

53.  Vol.  17,  p.  336,  certificates  of  deposit *. 403 

54.  Vol.  17,  p.  336,  certificates  of  indebtedness 425 

55.  Vol.  17,  p.  336,  currency  certificates '. 406 

56.  Vol.  18,  p.  43,  coupon  bonds 425 

57.  Vol.  18,  p.  120,  coupon  bonds 425 

58.  Vol.  18,  p.  120,  interest  checks 426 

59.  VoL  18,  p.  123,  redemption  agency 407 

60.  Vol.  18,  p.  123,  redemption  agent 401 

61.  Vol.l8,p.332,  coupon  bonds 426 

62.  Vol.  18,  p.  332,  interest  checks 426 

63.  Vol.  18,  p.  397,  organization  Treasurer's  office 402 

64.  Vol.l8,p.398,  organization  Treasurer's  office 402 

65.  Vol.  18,  p.  399,  organization  Treasurer's  office 402 

66.  Vol.  18.  p.  505,  District  accounts,  deposits 401 

67.  Vol.  19,  p.  58,  custodian  of  securities  for  Indian  tribes 402 

68.  Vol.  20,  p.  106,  pay  of  street  contractors 408 

69.  Vol.20,p.l07,  District  sinking  fund... .^ 402 

70.  yol.21,p.9,  interest  checks i 426 

71.  Vol.  21,  p.  9,  loans,  coupons 425 

72.  Vol.  21,  p.  377,  names  and  numbers  of  vessels 428 

73.  Vol.  21,  p.  466,  redemption  board  of  audit  certificates 408 

74.  Vol.  22,  p.  108,  salaries,  &c.,  Congressmen 402 

Superintendent — 

1.  Of  mints,  as  to 413 

Supreme  Court  of  the  United  Statee— 

1.  As  to 414 

T. 

1.  Imposed  upon  national  banks,  assessment  and  collection  of 401 

Territortfa— 

1.  As  to 414 

Tonnage — 

1 .  Division  of,  in  the  office  of  the  Register  of  the  Treasury 426 

I^^eaeurer — 

1.  Duties  of  Commissioners  of  the  sinking  fund  of  the  District  of  Columbia, 

transferred  to 402 

2.  Of  the  United  States,  as  to 413 

3.  Of  the  United  States,  as  to  tax  imposed  on  national  banks 401 

4.  OftheUnitedStatcs,  duties  of  office  of 401 

5.  Of  the  United  States,  holds  in  trust  securities  for  certain  Indian  tribes.  402 

6.  Of  the  United  States,  organization  of  office  of 401 

7.  Of  the  United  States,  redemption  agent  of  national  bank 401 

8.  Receipts  for  moneys  disbursed  and  received  by 401 

l^eamrere— 

1.  Of  charitable  institutions  of  District  of  Columbia 414 

3V«amiry  Appropriation  Ledger — 

1.  As  to 419 
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Treasury  Department — 

1.  Disbursing  clerks^  as  to 419 

Treaeury  Fereonal  Ledger — 

1.  In  the  Register's  office,  as  to 412 

Ihutee— 

1.  For  certain  Indian  tribes,  as  to 4(3 

Trust-Fund  Ledger— 

1.  Decedents' estates,,  as  to 415 

U. 

United  States  Army  Officers— 

1.  In  charge  of  public  buildings  and  grounds 413 

United  States  Coast  Survey— 

1.  Disbursing  agent  of,  as  to 413 

United  States  House  of  Representatives— 

1.  Clerk  of,  as  to 413 

UniUd  States  Moneys— (&ee  Moneys.) 
United  States  Senate— 

1.  Secretary  of ,  as  to 413 

United  States  Treasurer— (Qee  Treasurer  of  the  United  States,) 

2.  As  to 413 

V. 

0 

Vessels  Abandoned  Book — 

1.  As  to 437 

VesseHs  BuiU  Boolcs— 

1.  As  to 427 

Vessels  Lost  Booh— 

1.  As  to 427 

Vessels  Wrecked  Book- 
ie As  to 427 

Vouokers— 

1.  And  certificates  of  accounts,  disposition  of 409 

W. 

War  IkpartmenP— 

1.  Disbursing  clerk,  as  to 41S 

Warrants— 

1.  Drawn  by  Postmaster-General 402 

2.  Drawn  by  the  Secretary  of  the  Treasury 401 

3.  For  the  receipt  or  payment  of  money  at  the  Treasury 409 

4.  Indorsements  upon , 401 

5.  Becorded  by  the  Register  of  the  Treasury 401 

6.  Register's  record  of 409 

7.  (Requisitions)  countersigned  by  Comptrollers 401 

]70TX.~Thelforegoii2ig  indexes  were  prepared  by  Th  omas  HobinMB,  Seq.,  of  theFim  Caaptioller'ft 
OiBce. 
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